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ADVERTISEMENT 

TO   THE 

FOURTH  EDITION. 

X  HE  Reports  of  Mr.  Brown,  having  been  for  some  time 
out  of  print,  the  Editor  has  undertaken  to  prepare  the 
present  Edition  for  publication.  To  effect  this  object,  in  a 
manner  that  may  render  it  worthy  of  the  approbation  of 
tlic  Profession,  he  has  revised  the  original  Work  with  tlic 
greatest  attention.  He  has  added,  to  every  case,  notes  of 
decisions,  brought  down  to  the  latest  period ;  and  wherever 
he  thought  that  it  might  be  useful,  has  subjoined  a  short 
digest  of  the  doctrine,  as  subsequently  varied  or  established. 
He  has  also  consulted  the  Register's  Book,  in  every  instance 
in  which  he  found  that  the  correctness  of  the  printed  report 
liad  been  doubted,  or  where  it  appeared  to  himself  to  be 
unsatisfactory. 

The  value  of  the  present  Edition  will  be  found  to  be 
considerably  augmented  by  the  addition  of  the  manuscript 
Notes  of  Mr.  Serjeant  Hill,  with  which  the  Editor  has 
been  kindly  favored. 

LihcoIhls  Inn, 
Ma^lOih,  1819. 
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PREFACE. 

L  HE  Notes  from  which  the  foHowing  sheetis  liaVe  fewn* 
cx>mpiled  were  originaHy  taken  in  a  course  of  private  Study. 
Tills  circumstance  the  Reporter  thinks  proper  to  mietitibn^ 
as,   in  part,    accounting  for  what  might,    otherwise,    lip 
thought  a  want  of  uniftmnity  in  the  method  adopted.— -Kc- 
porters,  in  general,  and   especially  the  more  recent,  have 
chosen  one  of  the  t\\t>  following  manners  of  arranging^  their 
matter ;  namely,  cither  by  giving   the  arguments  of  tjie 
counsel  in  each  cause,  intlie  order  in  which  they  respectively 
spoke  ;  or  by  redncing  the  substance  of  the  reasoning  ou 
each  side  of  iJie  question  into  one  continued  discourse.     In 
the  foltewing  ^ases,  the  Rcpoiter  has  not  confined  himself 
to  either  of  these  methods,  but  has  occasionally  introduced 
both.— He  is  aware  that  each  has  its  peculiar  advantages:  he 
thinks  also  that  each  has  its  peculiar  defects.     If  the  former 
possess  more  verisimilitude,    and  exhibits  more  &irly  tlie 
topics  used  by  each  individual  speaker,  it  is  more  apt  to 
draw  thcTCport  into  prolixity  and  repetition.     If  flie  latter 
have  more  art  in  its  construction,  and  method  in  conveying 
the  argument,  it  must  frequently  occasion  omission,  where 
drflferent  speakers  proceed  by  different  trains  of  reasoning, 
though  tending  finally  to  like  conclusions.    In  the  courts  of 
law,  where,  m  special  arguments,  one  counsel  only  on  eadhi 
side  is  heard  on  the  same  day,  and  the  majority  of  -cases 
receive  judgment  in  that  stage ;  or,  if  argued  again^  are 
treated  nearly  in  the  same  order,  the  latter  mctliod  of  report- 
ing 


PREFACE. 

ing  will  almost  always  be  preferable :  but  in  a  court  of  equity^ 
where  all  the  counsel  for  each  party  arc  heard  through,*  and> 
from  being  differently  prepared,  adopt  different  media  of 
proof,  the  fonner  mode  of  arrangement  will  frequently  bei 
necessary,  in  order  to  lay  the  whole  argument  before  thd 
reader.   In  the  first  settling  of  the  Reporter^  notes,  each  had 
been  preferred  as  it  seemed  best  to  suit  the  purpose  of  the 
particular  case,  and  in  afterwards  revising  them,  with  a 
view  to  publication,  it  was  found  that  it  would  have  been 
difficult  to  re-cast  them  differently  from  their  original  form ; 
and  that,  in  many  instances,  it  would  have  been  a  sacrifice 
of  much  time  and  labour,  to  advantages  which,  at  best, 
appeared  to  be  but  problematicah     It  had,  however,  been 
originally  attended  to,  and  now  became  a  principal  object, 
that  the  arguments  of  such  counsel  as  spoke  later  in  the 
order  of  each  cause,  should  be  retained  only  in  so  much  as 
they  either  introduced  new  reasons  upon  the  subject,  or  set 
those  before  used  in  a  clearer  or  more  forcible  light;  and  that 
where  the  method  of  a  regular  discourse  was  adopted,  it 
should  contain  the  whole  matter,  although  it  could  not  pre- 
serve the  manner  of  each  speaker,  it  being  absolutely  ne- 
cessary to  give  the  argument  in  a  concentrated  form. 

The  Reporter  feels  it  incumbent  upon  him  to  say  a  few 
words  respecting  the  Notes,  The  number  which  will  ap- 
pear, upon  turning  over  the  volume,  may  perliaps  mislead 
the  reader  with  respect  to  their  object ;  which  is  to  introduce, 
with  brevity  and  accuracy,  the  circumstances  of  the  cases 
cited  or  alluded  to  by  the  Bench  or  Bar,  but  not  fully  stated 
by  either;  and  which,  from  the  long  intervening  period 
from  the  publication  of  the  last  Equity  Reports  to  that  of 
the  following  sheets,  do  not  appear  any  where  in  print. 
Some  cases  already  printed  are  corrected  by  more  accurate 
states  than  those  in  the  books  :  but,  in  general,  they  consist 
of  new  determinations  by  the  Lords  Northington^   Camden^ 

and 
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Jtod  Bat  hurst.  In  a  very  few  instances,  where  the  novelty 
of  the  cases,  or  their  having  been  coiisidered  as  precedents 
in  subsequent  adjudications,  have  been  the  inducement,  the 
arguments  upon  which  they  have  been  determined  have  been 
given  more  at  large :  it  is  hoped  these  will  appear  sufficiently 
important  to  merit  the  distinction.  The  Reporter  begs 
leave  to  desire  the  reader  will  form  no  expectation  of  any 
observation  or  comment  upon  either  argument  OT  'adjudica- 
tion :  he  thinks  these  far  beside  the  office  he  has  under- 
taken ;  the  duty  of  which  he  conceives  to  be  restrained  to 
the  relation  of  facts  which  really  pass,  without  presuming 
to  offer  ajudgment  upon  them. 

In  compiling  the  Tables,  the  convenience  of  the  reader 
hiu>  been  the  principal  guide.  The  first,  of  Names  of 
Cases,  is  formed  in  the,  now,  usual  manner  for  finding  the 
case  by  the  name  of  either  plaintiff  or  defendant.  Into  the 
second,  of  Cited  Cases,  none  arc  admitted  but  such  as  ei- 
ther are  stated  or  corrected  hi  the  text  or  notes.  The  Third 
is  so  constructed  as  to  form  a  digest  of  the  whole ;  by  briefly 
stating  the  point  determined,  and  adding  the  name  of  tlic 
case ;  which  may  sometimes  save  the  trouble  of  turning  to 
Uic  body  of  the  work,  and  facilitate  its  use  in  practice. 

The  Reporter  cannot  conclude  without  expressing  his  ac- 
knowledgments for  many  favours  received  in  the  conduct 
of  his  undertaking.  He  is  particularly  under  obligations 
to  his  *  Honour  the  Master  of  the  Rolls,  for  introducing 
his  manuscript  to  the  notice  of  the  Lord  Chancellor  ;  to 
Lord  Loughborough  for  his  kindness  in  reading  a  consider- 
able part  of  the  work,  and  for  the  unexpected  favour  of 
applying  to  Mr.  Justice  Ashhurst^  for  his  notes  of  the  cases 
argued  before  them  and  Mr.  Baron  Hothaniy  as  Lords  Com- 
missioners of  the  Great  Seal;  and  the  learned  Judge  for 
liis  ready  compliance  with  the  request ;  to  which  the  Re- 

*  Sir  JJoyd  (now  Lord)  Keii^on. 
Vol.  I.  b  port*  r 
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porter  is  indebted  for  much  of  the  value  of  that  part  of  his 
work*  To  the  gentlemen  at  the  Bar,  who  have  favoured 
him  with  their  assistance^  he  will  only  return  general 
thanks :  though  he  must  ever  feel  his  labours  sanctioned  by 
their  communications,  as  well  as  himself  honoured  by  their 
friendship. 


JVi9.  3,  Pwnp-Courif  Tempk, 
t^ih  Nov.  1786. 


ADVERTISEMENT 


TO 


THE  SECOND  EDITION. 

XN  re-committing  the  following  sheets  to  the  press,  it  has 
been  the  Reporter's  endeavour  to  render  them  as  worthy 
as  opportunity  admitted  of  the  obliging  reception  the  for- 
mer edition  received  from  the  Profession.  With  this  view, 
the  cases,  the  accuracy  of  which  he  has  never  heard  im- 
peached, have  been  carefully  revised ;  and  some  corrections 
(he  has  the  satisfaction  to  say,  not  of  great  importance) 
have  been  made  :  some  of  the  cases  cited  in  the  notes  have 
been  more  fully  stated,  a  number  of  new  cases  added,  and 
many  references  made  to  subsequent  adjudications,  which 
tend  to  confirm  or  illustrate  the  points  to  which  they  arc 
adduced  ;  as  well  those  contained  in  his  second  volume,  as 
others  of  which  he  has  not  complete  statements.  An  Ap- 
pendix is  also  subjoined  of  Contemporary  Cases,  with  those 
before  reported ;  but  of  which  he  either  had  no  notes,  or 
such  as  were  too  imperfect  for  publication :  they  are  the 
communications  of  gentlemen,  who  have  obligingly  con- 
tributed to  render  this  work  as  complete  a  report  as  might 
be  of  the  determinations  during  the  time  it  professed  to 
embrace;  and  entitle  them  to  his  warmest  acknowledg 
nicnt. 

Pump- Court y  Temple, 
March  8/A,  1790. 
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ADVERTISEMENT 


TO 


THE  THIRD  EDITION. 

On  occasion  of  printing  the  Second  Edition  of  the 
present  Volume  in  1792,  the  Author  was  indebted  to  several 
of  his  friends,  of  considerable  eminence  as  well  as  experi- 
ence in  the  Profession,  for  the  communication  of  many 
valuable  Notes,  of  which  he  availed  himself  in  that  re. 
publication,  for  the  purpose  of  correcting  and  illus.trating 
various  Cases  as  they  stood  reported  in  the  First  Edition^ 
printed  in  1785 ;  many  of  those  Notes  being  inserted  at  the 
foot  of  the  page,  and  others  forming  an  Appendix  of  Con- 
temporary Cases.  Most  of  these  Additions  were  comma-* 
nicated  to  the  Reporter  by  a  gentleman  now  of  high  rank  in 
the  Profession ;  to  whose  obliging  condescension  this  pre- 
sent edition  is  still  further  indebted  for  many  important 
corrections.  A  considerable  Number  of  occasional  amend- 
ments throughout  the  work,  and  of  References  to  later  de- 
terminations in  the  Courts  of  Equity,  have  also  been  sup- 
plied by  other  professional  friends  of  the  deceased  Reporter: 
With  these  additional  improvements  it  is  presumed  that 
this  edition  will,  not  only  in  point  of  size  and  reduction  of 
expence,  be  deemed  more  convenient  and  acceptable,  but 
in  respect  of  its  contents  be  found  more  correct  and  useful 
to  the  Profession  than  the  preceding  one. 

Jan.  14,  1801. 
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GwTNNE  V.  HsATON  and  others.  S.  c. 

11  Setj.  HiW» 
MSS  549. 

nnHIS  was  a  bill  filed  to  be  relieved  ag^nst  a  bargain,  as  \xr^  Grant  of  a  reyer- 
*■•    conscionable,  under  the  following  circumstances: — By  the  •ionaryrent- 
wffl  of  the  plaindflf's  grandfather,  the  family  esUte  was  left  to  the  5^[f Jf*Jte[„.*''* 
plaintifF's  father  for  life,  the  remainder  to  first '  and  other  sons  in  tiff^^  father  (who 
tail-male;  the  estate  was  «£2,000  |)er  annum. — ^The  Aither  beii^  was  old  and  In- 
eighty-one  years  of  age,  and  the  son  twenty-three,  seised  of  this  ^^nJJJie^iermi, 
estate  tail  in  reversion,  having  offended  his  father  by  an  imprudent  set  aside,  but  to 
match,  in  consequence  of  which  he  and  his  wife  were  turned  out  remain  as  a  secu- 
of  doors,  advertised  in  the  public  papers,  a  reversionary  annuity  ^ reallyaj^ 
of  «£'500  after  the  death  of  a  man  of  great  age.^ — ^The  defendant's  Tauced,  andcosts 
father  (who  knew  the  ase  of  the  plaintiff's  father)  applied,  and  to  be  paid  as  ia 
the  annuity  was  sold  to  him  on  the  following  terms:  the  rever-  ^i^^f* 
flionary  annuity  in  fee,  after  the  death  of  the  father,  was  valued 
at  seventeen  years  purchase,  amounting  to  «£5,1(X). — Heaton  was 
to  grant  to  the  plaintiff  an  annuity  of  £400  for  the  life  of  the 
father,  which  vna  valued  at  seven  years  purchase  ^2,800,  and  to 
pay  to  Grtynne  the.  remaining  sum  of  i!2,d00. — ^Accordingly,  by 
Vdt.  I.  B  deed 
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1778.  ^^  bearing  date  the  12th  of  Jwwe,  1773,  the  rent-charge  was 

>^vw  granted  io  consideration  of  ^5, 100,  with  a  covenant  to  levy  a  fine 

OwvNNB  at  the  expence  of  Gxmfnne^  and  a  bond  of  equal  date  in  £lOfiOO, 
Hbaton  Penalty  was  given  to  suffer  a  recovery  wheu  be  should  come  into 
possession. — By  deeds  of  equal  date,  the  annuity  of  «£400  per  an- 
num was  granted  to  GwynuCf  secured  by  a  transfer  of  long  annui- 
ties to  Htaton  the  son  (the  present  defendant),  and  the  defendant 
Baker,  a  friend  of  Heaton's,  with  power  to  Heaton^  in  case  of 
the  death  of*  either  of  them,  to  appoint  Qew  trustees*  It  does 
not  appear  whether  this  transfer  ever  took  place.  It  was  agreed 
between  the  parties,  that  the  fine  should  be  levied  immediatelv, 
and  the  expence  deducted  out  of  the  first  payments  of  the  annuity  ; 
the  fine  was  accordingly  levied  at  the  great  sessions  (the  estate  being 
in  CaermarihtMhire)^  and  a  charge  made  for  the  expences  of 
^314.  \5u%di  D^kieting  this  sum  for espMcea,  «j£85.  4^.  the 
•  balance  of  one  year's  annuity  only  was  paid,  though  tlie  father  sur- 
vived eighteen  months^  Time  was  no  confirmation  of  the  bargain 
by  Gwyntie,  upon  the  death  of  the  father,  but  he  offered  the  pre- 
aent  defendant  Heaton  (his  father  being  then  dead)  <£  1000  to  cancel 
the  deeds;  which  being  refused,  this  bill  was  filed. 

/  Mr.  jtUorney-General,  and  Mr.  Price,  for  the  plaintiff  (after 
stating  the  case) :  On  the  part  of  Heaton^  the  defence  is,  that  this 
was  the  offer  of  Gnynne,  and  that  il.  was  only  a  good  bai^aan :  It 
is  true,  .la  l;iiai]g3in  is  not  tp.be  destroyed  where  there  is  any  measure 
of  equality.  In  those  cases^  it  is  always  upon  the  proposal  of  the 
person  who  b  to  give  the  good  bargain.  Take  the  comparison ; 
an  annuity  in  fee,  at  the  death  of  a.  man  eighty-one  years  old,  is 
estimated  at  seventeen  years  purchase,  and  the  life  of  eighty-one, 
at  seven  years  purchase,  for  whiohtwo  years  purchase  is  the  utmost 
value  upon  Dr.  Halley'a  calculations.  This  is  decisive  against 
Heaton\  it  ia  an  advantage  that  no  map  in  a  copinipii.  situatioiv 
would  accede  to:  Gat^yfure  ia  to  give  every  possible  security,,  and 
at  his  own  expence,  and,  on  the  other  side,  to  submit  that  Heatim, 
should  name  the  trustees,  and,  upon  th^  death  of  either,  should 
appoint  neWiOues.  lliis  is  contrary  to  the  Gonun;pn  mode,  of  deal- 
ing between  man  and  man,  and  it  is  taking  an  unconscientious  ad- 
vantage of  his  situation.  In  matters  of  a  conunon.kind,  if  a  pur- 
chaser has  a  little  advantage,  the  Court  has  it  in  its  discretion. 
f  3  j  whether  to  take  it  away..  From  the  time  oi.l^v^  Guildford ^  to 
the  present,  there  is  no  case  like  this^  where  relief  has  not  been 
'  granted,  except  npon  a  confirmation**    He  was  doubtful  in  THoH 

*  See  what  Lord  HardwUke  says  on  the  subjebt  of  confirmation,  Cok  v.  GU»« 
son,  1  Ves.  503.  and  se^.  (a) 

[  (a)  Et  vide  Stephens  v.  Lord  Bo/e-  8t  Lef.  486.  Morse  ▼.  R&yalj  19  Ves. 
tnoii,  post,  %i.  Carpenter  v.  Herwt^  355.  Roehe  v.  (ySriiu^  1  Ba.  &  Be. 
t£;deii,  338.  Crmoe  ▼.  ficlterd,  post,  330.  H'ood^,  Dtmmes^  18  Ves.  ISO. 
voJL  iii.  117.  S.  C.  1  Ves.  jun.  S]5.  Dnnbar  v.  Tredeimick,  2  Ba.  &  Be. 
f  Cox,  253.    Murray  v.Palnur,  iHch.      304.] 

V.Hill, 


IN  THB  High  Covrt  of  Cha^cbiiy. 

V.  Hill,  1  Vem,  167.  whether  this  Court  couM  meddle  with  a         1773. 

l^al'  security,  but  that  cause  was  reheard  before  Lord  Jej^erys,  ^^^s^/ 

ami  reversed  as  bemg  an  uucouscionable  bai^n.    Accordtng  to        Gwymmb 

the  decinon  in  tliat  case,  have  been*  Btmey  v.  Pitt^  2  Ch*  R.  596.        HsAToa. 

^  Vera.  14.     WitemoH  v.  Bmke^  ^Vern.  1^1.  where  the  plaintiif 

was  not  a  young  heir.     TttidUtou  v.  Griffith^  1  P.  W.  310.     Cut-' 

wyn  ▼.  Milner,  3  P.  W.  292,  (liote.)      Cole  v.  Gibbons.  3  P.  W. 

290.     Sir  WilHam  Stanhope  v.  Cape,  2  Atk.  23 1 .     Lord  Chester- 

field  ▼.  JansKM,  2  Ves.  125.  and  1  Atk.  301.  where- Lord  Hard- 

wicked  principle  was,  that  wherever  there  was  ah  unconscionable 

baigain  entered  into  by  a  young  heir,  this  Court  sbould  relieve. 

Mr.  Ambler  (for  the  defendant) :  Mr.  Heaton  did  not  in  general 
deal  in  annuities. — It  is  not  necessai^  in  this  case  to  consider  tHe 
case  of  young  heirs  dependant  on  their  parents. — ^1  his  is  the  case 
of  a  gentleman  living  on  his  own  fortune,  applied  to  by  the  plaitl'> 
tiff,  invited  into  tlie  bargain,  and  the  terms  deliberately  settled  b^ 
the  plaintiff  and  his  friends. — ^The  question  is  singly,  whether  diis 
agreement  is  upon  such  an  inadequate  consideration  that  this  Couft 
will  set  it  aside.  The  plaihtiff  was  intitled  to  a  remainder  in  Ian 
estate  of  «£2,000  a  year,  with  limitations  over  to  his  brother  trnd 
several  other  persons,  and  had  incurred  the  displeasure  of  his  fa- 
ther, by  marrying  a  servant  in  the  house ;-  on  which  account  his 
father,  at  bis  death,  gave  all  the  property  he  could  dispose  of  to 
the  second  son.  The  plaintiff  put  the  advertisement  into  the  pa- 
pers, offeriifg  the  rent-charge  of  <£300  upon*  the  death  of  an  aged 
per8on.-«-H is  agent  wrote  to  the  defendant,  propositig  the  terms 
both  for  the  perpetual  rent*charge,  and  for  the  annuity;  and  it  comes 
out  in  evidence,  that  the  same  terms  had  been  proposed  to  other 
pervons. — ^The  plaintiff  was  advised  thait  all  that  he  could  do  was  [  4  ] 
to  levy  a  line,  which  would  bar  his  own  issue,  but  could  not  suffer 
a  recovery  till  the  d^ath  of  his  father. — TTie  plaintiff  told  i/f a/on, 
that  be  bad  given  his  agent  authority  to  propose  the  terms. — The 
fine  was  levied,  and  the  ,£2,300  paid ;  the  plaintiff^  was  perfectly 
satisfied  that  Heaton  should  name  the  trustees. — If  the  father  had 
lived  seven  years,  there  could  not  have  been  a  pretence  to  come 
into  this  Court  to  set  the  transaction  aside. — ^l^here  have  been  a 
multitude  of  cases  in  this  Court,  where  persons  have  obtained  aii 
advantage,  not  by  fraud,  but  by  a  fair  bargain,  that  the  Court  would 
not  deprive  thetn  of  it« — ^The  old  gentleman  had  no  infirmity,  or 
tircomstanc^  of  disorder,  to  shew  him  to  be  hi  danger  of  dying. — 
iThis  is  not  such  a  consideration  as  diis  Court  will  think  unreason- 
able, and  set  aside. — Was  there  no  risk  to  be  run  by  Mr.  Heaton? 
I  have  stated  that  he  could  not  have  the  rent-charge  till  the  death 
of  the  father;  he  has  it  not  now,  and  if  no  recovery  should  be 
suffered,  and  the  plaintiff  not  have  a  son,  he  never  may  have  it : 
therefore  it  depends  upon  the  contingency. — ^This  is  not  a  bill  by 
Heaton,  to  compel  the  suffering  of  a  recovery ;  if  it  was^  perhaps 

B  2  the 
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1776.  ^  Court  mighi  refuse  to  assist  bim:  I  do  not  Icllow  that  the 
Court  would  refuse.--«Upon  the  wholes  the  circumstances  are  n^t 
such  as  to  make  void  the  transaction,  they  are  not  unreasonable  or 
unconscientious  terms. — The  oases  all  stand  upon  their  earn  circum- 
stances; the  only  resemblance  this  bears  to  them  is,  that  it  is  the 
^      case  of  an  estate  tail,  after  the  death  of  tlie  father* 

Mr.  Manzfield  (on  the  same  side) :  Every  proposal  came  from 
Gwynne:  there  was  no  haggling  about  the  price;  but  his  language 
now  is,  1  think  I  have  given  too  much,  and  therefore  I  come  into 
equity  to  rescind  the  transaction. — ^This  is  the  fair  representation, 
but  the  most  extraordinary  case  ever  produced. — ^The  draft  was 
approved,  by  counsel,  on  the  part  of.  Gwynne, — He  is  not  a  young 
heir  in  the  sense  of  any  of  the  cases,  nor  is  this  at  all  like  them.— 
As  to  the  trustees  being  named  by  Heaton :  it  was  of  more  con- 
sequence to  him  than  to  Gwynne  who  were  the  trustees,  as  the 
long  annuities  continued  his  property,  though  they  were  a  security 
;  for  tlie  annuity* — The  trustees  are  not  impeached,  no  objection 
whatever  was  made  at  the  time,  bow  can  it  be  objected  as  a  mark 
of  fraud  now  i  As  to  the  rent-charge  being  free  fcom  land-tax,  the 
agreement  was  to  grant  a  clear  rent-chaige :  to  be  so,  it  nuist  be 
free  from  land-tax.* — As  to  the  expences  being  deducted,  Heaton 
gets  nothing  by  that ;  the  borrower  always  pays  expences ;  which 
were  increased  by  the  joumtes,  and  the  expences  in  the  court  of 
great  sessions,  which  are  very  laige,  compared  with  those  in  tlie 
[  5  ]  Common  Pleas. — How  is  Gwynne  a  young  heir?  He  is  not  a 
young  man  following  expensive  pleasures. — What  would  a  prudent 
man  advise  him  to  do,  but  to  procure  a  permanent  provision  during 
the  life  of  his  father  ?  Is  there  any  ground  of  policy  here  to  over- 
turn a  bargain,  the  object  of  which  was  a  provision  for  himself, 

*  This  point  ku  been  much  contested.  In  Brewiter  v.  Kitehen,  1  Ld.  Raym. 
"StT.  1  Salk.  198.  a  clear  aiinnity  was  held  to  ba  free  QN>ni  land-tax.  Bnt  in 
the  ca«e  of  Grten  y,  Maygold^  8  Vin.  Abr.  411.  tit  Deritte^  ^30  a  year  was  to 
be  paid  fret  from  all  dtttuctwHi^  the  Master  of  the  KoUs  held  land-tut  not  to  he 
.one  of  (hose  dednctions.  In  the  Dukt  of  Aneatler  v.  Lodfr  SKerrmrd^  s  Ves.  499, 
jointnres,  not  fexcec^ding  XifiOO  per  annum  was  held  not  to  be  free  from  land« 
tax.  In  Viiktreal  v.  Lord  Galwatff  Lord  Camden  was  of  opinion  that  snch  a 
rent  was  not  clear  of  land-tax,  the  words  of  this  devise  may  be  seen  poet,  f9f .  ■• 
where  it  is  cited  for  another  purpose.  His  Lordship's  reasoning  on  this  part  of 
the  case  is  as  follows :  **  The  question  then  is,  whether  the  rent-charge  is  to  be 
free  from  land-tax  by  these  words,  *  clear  yearly  payment'  I  am  ofopmion  it 
is  not,  because  all  such  rents  are  charged  with  the  hmd-tax  bv  the  act  of  par<» 
liament,  with  this  exception  only,  that  the  act  shall  not  make  Yoid  the  agree* 
ment  between  landlords  and  tenants.  This  act  is  an  annual  charge,  and  every 
*  person  possessed  €fi  snch  an  estate,  must  take  it  with  its  parliamentary  burthen, 

unless  tne  grantor  has  expressly  discharged  it ;  the  land-tax  is  a  oellateral  dnty 
imposed  by  the  legislature,  and  must  therefore  be  paid  by  the  owner  of  the 
rents,  unless  it  be  otherwise  agreed  between  the*  parties  and  so  expressed* 
Notwithstanding  these  cases,  however,  the  point  seems  at  present  to  be  set* 
fled,  that  surh  a  reut»charge  is  free  from  land-tax."  See  Bradbury  v.  Wrigkif 
Dougl.  60f.  citing  the  case  of  Champemoon  t.  Ckampemoon,  Ch.  1780,  where 
the  words  were  *^  free  from  taxes,"  aud  the  annuity  was  helcl  to  be  clear  of 
land-tax.  .       «^ 

his 
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bis  mfe,  and  a  probable  family  during  the  life  of  bis  father?  Are  1778. 

the  means  bj  which  he  got  that  provision  improper  ?  He  could  give  v^\^^ 

no  security ;  what  could  he  do  more  proper  than  to  grant  a  rent-  Owtiiiib 
charge  out  of  the  estate  i  This  is  not  a  rent-charge  to  exhaust  the  hbatow. 
estate,  to  render  him  indigent  when  he  should  come  into  possession 
of  it ;  the  means  are  not  reprehensible  in  any  respect. — This  is 
not  widiin  the  ground  of  the  cases. — The  only  ground  here  is,  that 
by  the  means  of  certain  calculations  they  have  found  out  that  the 
sum  is  too  laige. — ^There  is  no  case  where  the  price  of  contingen- 
cies has  been  the  ground  for  setting  aside  a  bargain. — Calculations, 
thot^h  very  useful  as  to  large  numbers,  do  not  apply  to  individuals. 
As  far  as  tliese  observations  have  weight,  they  afford  an  answer 
to  the  cases. — ^The  cases  are  very  short. — In  Nott  v.  Hill  no  cir- 
cumstances are  stated ;  but,  upon  the  face  of  it,  it  was  very  enor- 
mous, it  was  to  make  the  man  a  beggar  after  the  father's  death. — 
Bemy  v.  Piit,  was  on  the  ground  of  his  being  a  young  heir,  whose 
extravagance  was  fed  by  usurers. — WisematCs  case  is  not  of  so 
young  a  man,  but  the  Court  was  struck  with  the  enormity  of  ten 
for  oiie. — 2'wisileton  v.  Griffith  shews  a  reason  for  the  determina* 
tion,  it  was  fraudulent  and  deceitful ;  the  purchaser  had  advised 
the  son  not  to  sell  the  reversion  to  his  father ;  thia  bears  no  resem* 
blance  to  the  present  rase,  where  there  is  no  artifice  or  misrepre* 
senlation.— In  Chesterfield  v.  Janssetif  it  is  laid  down,  that  every 
case  must  depend  upon  its  oicn  circumstances ;  and  it  is  enough, 
in  the  present  case,  that  there  are  no  circumstances  of  fraud  or 
minrepresentation,  and  that  the  plaintiff  is  not  a  young  heir,  in 
the  sense  here  meant. 

Mr.  Madocks  (on  the  same  side) : — ^The  event  can  make  no 
alteration,  when  the  conveyance  is  perfect,  though  it  does  where 
the  contract  is  not  executed,  as  where  tiie  party  dies  before  the 
executioB  of  the  deedsw — ^It  must  be  taken  as  it  stood  at  the  time 
when  it  was  proposed  to  Heaton :  and  the  question  b,  whether  he  [  6  ] 

oiigiit  or  ought  not  to  have  taken  it  ? — If  he  ought  to  have  refused 
it,  as  being  an  unconscionable  bargain,  it  must  be  on  the  ground 
that  it  was  witb  an  lieir  in  distress,  apparently  an  unconscientious 
bargaiiu— The  Court  cannot  set  aside  a  bargam  even  on  account  of 
a  monstrous  advantage  taken.  2  Atk.  251. — It  must  be  either 
marriage  brokage,  or  made  with  an  heir  or  person  in  distress. 
BaUy  V.  L/oyd,  1  Veni.  141.  Uobson  v.  Trevor,  Q  P.  W.  191. 
DewM  V.  Brandt,  Sel.  Ca.  tern.  Ld.  King,  7.  (IS  Vi.  548.) 

Lord  Chancellor^ — A  remainder-man  may  sell,  or  give  away. 
his  remainder,  and  the  Court  will  not  take  it  away  from  the  par- 
chaser  or  donee. — An  inadequate  consideration  is  not  alone  sufli* 
cient  to  vitiate  tlie  contract,  although  in  order  to  do  so,  the  const* 
deration  must  be  inadequate ;  whore  it  is  sold  kt  a  sum  grossly 
juadequatCi  the  Court  has  never  suffered  it  to  stand. — Hicre  is  no 

case 
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1778*         case  in  the  books  very  like  this. — Here  the  evidence  is  not  suffi* 
wvw  cient  between  die  parties.. — That  read  this  morning,  (the  de- 

GwTMiis.      fondant's)  does  not  contradict  the  fiithePs  being  more  infirm  at 
jjji^roM,.       ^  ^^^  ^^  ^^  transaction  than  formerly^— The  cause  has  been 
brought  on'  rather  too  carelessly,  they  should  have  stated  the- 
reel  proportion  of  value,  in  order  to  show  whether  it  was  grossly* 
laadequatc. 

Mr.  BicJcnell  {on  the  same  side)  cited  Gilb.  Chan.  991,  299. 
that  where  the  fother  withholds  subsbtence  from  the  son,  if  he 
enters  into  such  a  contract,  equity  will  not  relieve  against  it. 

Mr.  Attorney 'General  (in  reply): — It  b  extraordinary  to  con- 
tend that  the  Court  will  not  assist  the  plaintiff,  though  it  would* 
not  assbt  Heaton  in  a  bill  filed  to  compel  the  suffering  a  recovery. 
Ho  case  puzzles  me  so  much  as  one  where  the  Court  will  assbt 
neither  party. — It  b  certainly  troe,  that  courts  have  no  censorial' 
authority,  but  it  does  not  follow  from  thence,  that  they  can  give  no 
reliefs — ^The  rules  of  morals,  honeste  vivere,  alienum  non  titdere, 
mum  cuique  trtbuert,  do  not  all  apply  to  courts  of  justice. — 
Honeste  vivere  b  ilot  their  objeet,  suum  cuique  tribuere  b  tlieir 
pr^r  gpx>und,  but  they  will   prevent  one  man  from  injuring 
another:  on  this  foundation  stands  the  action  unon  the  case. — If 
fbe  bargain  is  t>eyond  the  limitation  the  law  has  fixed,  it  wii| 
[  7  ]         punish.    But  there  are  cases  which  are  not  illegal,  but  which  still 
are  unconscientious. -— If  a  man  finds  another  in  dbtress,  and 
supplies  him  on  unconscientious  terms,  the  Court,  in  relieving  him, 
enforces  tlie  rule  of  morality. — ^The  naming  the  trustees,  and  the 
power  of  appointing  in  case  of  death,  are  not  answered  by  their 
being  honest  men ;  had  the  parties  been  on  eqiial  terms  it  never 
qould  have  been  so. — ^There  is  no  evidence  that  the  four  per  cent. 
annuities  were  ever  transferred ;  no  declaration  of  trust  appears : 
tfab  is  very  unequal  to  the  security  given  for  the  rent-^arge. — But 
take  it  from  the  answer,  that  the  four  per  cetit.  annuities  were 
transferred  in  December^  the  treaty  was  in  June:  the  one  party 
had  the  whole  security  immediately :  the  other  bad'  not  the  security 
he  treated  for,  which  was  to  be  as  good  as  that  givbn  for  the  rent- 
charge. — ^The  construction  of  the  words  clear  rent-ekurge  does  not 
admit  of  a  doubt;  even  at  market  a  clear  rent-charge  means  sub- 
ject to  land-tax*. — As  to  the  enormous  sum  paid  for  Uie  fine,  it 
has  been  treated  as  wise  in  Gwynne  to  come  to  Heaton  for  an  im- 
mediate subsistence ;  surely  he  did  not  mean  in  1773,  to  purchase 
aubsbtence  in  1775,  the  fine  amounted  to  three-fourths  of  the  first 
year*s  annuity. — Then  it  is  said,  that  this  b  not  the  case  of  a 
jS^oungeheird — I  do  not  presume  the  Court  has  gone  on  the  idea  of 
fejieving  the  father. — Gwynne  was  a  yout^  man  just  <>f  age — his 

?  YidpaBte,p.4,Jiotc,       >        ^       ^        . 
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estete'wts  expectant— be  was  jtist  in  the  situiition  of  an  afipareat         177B. 
heir — he  must  have  applied  to  his  father,  if  he  had  fiet  found-a  ^^f^ 

mooey-lendcr,  and  have  settled  theestiite;  which  the  findier  woulfi  Ovnrni^ 
have  done  for  the  sake  of  the  second  son.  ;Nctt  n-.  HiU  was  .  fiiAfelf, 
a  fairer  case  than  die  pesent ;  Cvrwyn  v.  Miher  was  a  bold 
speculation. — Dews  v.  Brandt  is  rqK>i!ted  in  a  very  idle  <book ; 
1  have  understood  the  deterHiination  in  that  case  was  different*-^ 
In  these  cases  the  parties  never  can  be  upon  equal  terms.  The 
circumstances  pat  calculatioas  out  of  the  case,  the  amount  mu^t 
be  three  or  four  tiroes  the  principal  money.  This  is  apparently 
exorbitant :  to  buy  a  renuunder  in  fee  at  seventeen  years  purchaae, 
the  life  must  be  of  very  considerable  value,  it  cannot  be  wordi 
only  seven  years  purchase. — ^€ht  circumstances  put  together  shew 
the  bargain  to  be  enormous.  As  to  not  taking  notice  of  the  event, 
I  do  not  desire  a  casualty  to  be  considered ;  but  what  at  the  time 
was  most  probable  to  happen  should  be  considered,  and  that 
Heaton  paid  only  the  i!2,300. 

Lord  Chancellor. — As  you  shape  your  case,  £%,3O0  only  was  [  8  1 

advanced,  and  there  was  an  exorbitant  bargain  for  the  ^€,800. 
Where  a  mortgage  is  to  be  redeemed,  it  mast  be  upon  payment  of 
the  principal,  interest  and  costs. 

lliis  bill  is  broaght  to  be  relieved  against  a  conveyanoe  of  the  . 
12th  of  June,  1773,  stating  the  interest  of  Gwyme  in  his  fiither^ 
estate,  and  conveying  a  rent-charge  of  <£dOO  per  anmanf  and  also 
against  a  bond,  in  the  penalty  of  £  10,000  with  a  warrant  cf  attorney 
to  confess  jodgmeut,  for  carrying  tliat  agreement  into  execution,  on 
tlie  greund  of  gross  inequality,  and  as  being  entered  into  by  a  man 
who  bad  an  estate  tail,  expectant  on  the  death  of  his  father  :  and 
it  takes  in  a  great  many  fraudulent  and  oppressive  circumstances, 
but  these  are  not  proved.  Gwymie  made  the  offer  in  its  extent  to 
Heaton^  who  received  it  in  the  very  shape  in  which  it  was  offered. 
His  excludes  every  sv^ggestion  of  express  proof  t)f  deceit  by 
Heatonf  in  whom  vio  confidence  was  placed,  nor  any  assumed  bj 
him.  There  is  no  express  proof  of  Heaton^s  lilbonring  Gxmpme  to 
obtain  a  better  security  than  was  offered  to  him  ;  he  is  not  charged 
with  misleading  his  jvdgment,.or  tampering  with  his  poverty  (a).  On 
tlie  other  hand,  the  terms  are  so  very  grossly  unequal,  as  to  deserve 
ail  that  has  been  said  to  be  necessary  to  the  setting  the  bargaki 
aside.  He  was  a  young  man  of  twenty-threei  married,  contrary  to 
the  inclination  of  the  father,  to  a  young  woman,  by  whom  he  has 
clMidren,  thongh  not  male  issire,  who  therefore  do  not  succeed  to 
the  estate  tail.  Tlie  father  was  at  least  sev*^iity-mne,  accordhig  to 
the  plaintiff's  evidence,  and  had  additional  signs  of  immediate 
decay.  On  the  part  of  the  defendant  only  two  witnesses  have 
been  read :  one  says,  liis  health  was  better  than  his  spirits ;  the 

t  (a)  Vide  Bwc€$  v.  UiafM^  3  Vis.  &  Be.  119.] 

stcoud. 
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1778.         second,  a  ssnrtnt  who  had  lived  in  the  faqily  some  years  before, 

^^^'^^  remembered  his  master's  state  o£  health  at  that  time,  which  was  in 

Owvvirs       general  diat  of  a  tBmn  of  his  age,  he  returned  into  the  service  the 

.BaATOir.       beginning  of  the  month  in  which  this  transaction  began,  and  sajs, 

Aat  he  now  found  him  remiricably  changed  for  the  worse,  and 
thai  he  was  oUiged  to  have  a  servant  sleep  in  the  room.  The 
apprehension  of  dissolution  began  to  prevml  with  himself  and  all 
about  him :  This  situation  appears  to  be  perfecdy  known  to  Heaton. 
This  is  sufficient  to  support  those  fitnesses,  who  saj,  that  one  or 
two  years  purchase  was  th^  full  value  of  his  life.  I  am  the  fuller 
in  stating  these  circumstances,  because  the  agents  should  have 
[  9  ]  been  more  careful  in  procuring  evidence.  To  set  aside  a  con- 
veyance, there  must  be  an  inequality  so  strongs  grou  and  manifest ^ 
that  it  must  be  impassible  to  state  it  to  a  man  of  common  sense, 
without  producing  an  exclamation  at  the  inequality  of  it*  The 
principle  then  is  loose  enough-*-looser  than  I  wish  to  be  establish- 
ed in  a  court  of  justice. — But  to  reverse  the  principles  which  have 
been  laid  down  by  successive  great  names  would  be  to  alter  the 
niles  of  property.  In  the  present  case  the  considerable  inequality 
'  is  referable  to'  cases  already  determined.  There  is  an  extraordinary 
anxiety  in  the  preamble  of  the  deed,  to  state  tlie  circumstances,  so 
as  to  take  it  out  of  the  objections  in  former  cases ;  this  is  a  strong 
circumstance  to  shew  that  the  parties  thought  it  would  be  liable  to 
be  set  aside.  The  rule  therefore  must  be  attended  to.  It  is  said, 
a  bargain  cannot  be  set  aside  upon  inadequacy  only. — If  parties 
are  of  full  age,  treating  upon  equal  terms  without  imposition,  and 
there  is  an  inequality,  even  if  it  is  a  gross  one,  the  Court  in 

Eneral  has  not  set  it  aside.  The  nearest  instance  which  I  recol- 
:t  of  the  Court's  relieving  in  such  circumstances,  is  Sir  Thomas 
Meer^B  case  (cited  in  Forr,  40).  That  case  stands  alone,  if  con-> 
sidered  as  bearing  analogy  to  the  present.  That  was  not  the  case  of  an 
expectant. heir;  but  between  persons  standii^  indifferently ; — and 
It  has  alH'ays  been  held  that  interest  upon  interest  was  unconscious 
able.  It  has  also  been  said  that  the  owners  of  reversionary  interests 
are  as  competent  to  dispose  of  them  as  the  owners  of  other  in-i 
terests. — In  the  modem  cases  this  is  allowed,  with  the  qualitication 
that  there  is  a  policy  in  justice,  protecting  the  person  who  has  the 
expectancy,  and  reducing  him  to  the  situation  of  an  infant,  against 
tlie  effects  of  his  own  conduct  The  Court  avows  the  disability, 
bift  not  the  length  to  which  it  disables.  Lord  Ardglass  and  Pitt^ 
1  Vemy  239- — It  is  very\lifficult  to  state  tlie  analogy  between  our 
law  and  the  Roman^  with  respect  to  the  protectiou  of  children  in 
the  life-time  of  their  parents.  Lord  Uardwicke^  in  the  case  before 
him,  referred  to  the  senatus  consultum  Mmcedonianwn^.  The 
principle  is  recognized^  and  the  rule  laid  down  in  8  P.  W.  {Coh  v. 

*  See  Dig.  14.  T.  6«  As  to  the  law  of  Romty  on  the  snbject  of  the  contncts 
pf  miuors  sec  D.  4.  T.  4*  also  Domat.  B.  4.  T.  6.  §  9.  aad  f  ^  the  same  excellent 
vriteffon'theficesofcoveaants.   B.t.TlM8. 

Qif>ho9i^ 
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Gibbons,  S  P.  W.  $90.)  and  the  Court  has  proceeded  upon  it  for         1778. 
near  a  century.    The  practice  has  overturned  the  rule  upoo  which  wv<»^ 

Nati  ▼•  Hill,  1  Vtrn.  167*  was  determined.  The  heir  of  a  family  Owtmmb 
dealing  for  an  espectancy  in  that  family,  shall  be  distii^uished  from  Hai!«o«. 
ordinary  cases,  and  an  unconscionable  bargain  made  with  him  r  .q  n* 
shall  not  only  be  looked  upon  as  oppressive  in  the  particular  '*  ^ 
instaoce,  and  thereft>re  avoided,  but  as  pernicious  in  principle, 
and  therefore  repressed.  This  must  be  taken  to  be  the  esta- 
biisbed  prind^e.  But  it  is  objected  that  here  the  son  bad  n6 
aUowance. — That  circumstance  occurred  in  many  of  the  cases. 
Noii  V.  Hill  had  every  thing  in  its  favour ;  the  father  was  corrupt^ 
it  was  dear  of  fraud,  except  such  as  arises  from  ineqiudity  only. 
In  Bamardision  r.  Limood^  (2  Atk.  133.)  and  CnaterfiM  v. 
Jmtmem,  Lord  Hardmicke  treats  inequality  as  a  mark  of  fraud. 
Cwrwffn  V.  Milner,  was  perfectly  free  from  fraud,  it  was  £500  to 
pay  jC  1,000  on  the  decease  of  either  of  the  parents;  he  paid  the 
money,  and  afterwards  brought  his  bill,  and  was  relieved  on  the 
same  ground  Mrith  the  relief  against  marriage  brokage  bonds.  In 
those  cases,  fraud  is  not  the  ground  of  relief;  it  is  the  example 
and  pemidous  consequences.  It  is  contended  that  this  case  is  not 
withio  the  view.  I  think  no  man's  case  can  be  more  so  than  an 
heir  expectant  of  an  estate  tail,  and  the  father  in  possession  of 
another  estate ;  so  that  he  stood  fiilly  in  the  situation  which  has 
served  as  an  example  of  une<|ual  dealing  in  former  times. — Its 
being  mere  subsistence,  he  having  no  allowance  from  his  father,  is 
no  oiNection:  that  was  the  situation  in  NoU  v.  /fi//,  and  in 
Twisikion  v.  Gfiffith,  and  is  therefore  no  bar  to  the  relief. — Its 
being  hawked  about,  is  not  an  objection,  as  it  only  shews  the 
necessity  he  was  under. — ^The  main  evidence  relied  upon  by  the 
defendant,  is  that  of  the  agent  who  transacted  the  business,  and 
who  knew  at  the  time  tliat  he  was  transacting  a  matter  of  some 
legal  danger.  The  deed  of  the  12th  of  June,  1773,  granting  the 
tent-chaige,  redtes  a  calculation  of  the  value  of  the  annuity,  at 
■eiEenteen  years'  purchase ;  that  Gzvymie  was  desirous  to  sell,  and 
bad  caused  it  to  be  advertised,  that  neaton  applied  in  consequence 
to  Gwynnt,  and  his  agents,  who  proposed  to  secure  it  on  the 
estate  tail,  and  therefore  in  consideration  of  £5,100  he  bargained. 
Hie  circumstances  of  the  long  annuities  not  bdng  transferred,  for 
some  time  afier,  is  not  of  great  wdght,  as  the  security  was  good. 
Hie  trustees  being  named  by  the  advancer  of  the  money,  rather 
shews  the  superiority  of  fortune,  than  renders  it  insecure.  It  then 
comes  to  this;  that  lleaton  the  purchaser,  knowing  the  actual 
state  of  the  lives  for  which  he  was  bargaining,  the  inequality  which 
that  introduced,  and  the  indigence  of  the  man  with  whom  he  was  [  1 1  ] 
contracting,  makes  a  bargain  with  him,  which  appears  as  enormous 
as  that  of  NoU  V.  HUl,  without  one  drcumstance  to  cast  a  shade 
over  the  case.  The  deeds  must  be  set  aside. — ^llien  on  what 
lermi  must  it  be  i    The  conveyance  must  remain  as  a  security  for 

all 
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M  the  monej  realhr  advance^  atnd  Ais  must  include  the  cxpenc^ 
flf  Ifae  aecuntiM.  Tlu  insurance,  as  itr  as  it  gpes  to  the  £2^300, 
■mat  .ccrtainljfbe  taken  in ;  and  1  am  inclined  to  think,  that  upon 
the  cOBttngencf  muit  also  'be :aUowed.  Interest  must  be  computed 
^Km-what^e  hnscso  paid,  from  the  time  of  paymenL  Then  this 
induces  it  to  the  case  -of  a  mortgage,  whioh  includes  the  costs  of 
sroridng  o«t  the  ledemption,  valess  the  conduct  of  the  morlgpigee 
r«|mres  n  <Afierenoe.  It  was  .so  ^dotie  in  the  case  before  Lord 
Cam/mrr  m  WUlmm  (Twistletony.  GnffUh,)  Lord  Outncdlor  di- 
Kded  6ill  oaBti,'and  thb  is  explained  liberal  costs.  But  there  are 
circumstances  in  this  case  that  .particularly  lead  me  into  this  deter* 
minatioo-:  The  plaintiff  has  not,  in  the  bill,  put  this  case  upon  the 
point  on  "which  he  is  to  lie  xdieved.  It  appean  to  me,  that 
be,  like  »anothnr  mortgagor,  should  pay  costs  of  tlie  redemption ; 
bat  I  should  Jbe  glad  lo  hear  if  the  pbuntUf 's  counsel  have  any 
•bjeoiion. 

Mr.  Aitomof-Ceneral  cited  Lawley  v.  Hooperj  S  Atk.  1276, 
and  XeiW  Chamcdlor  said  he  would  tbmk  about  the  costs. 

Accordingly  cm  the  fidth  of  Jubf^  at  Lincoim'B-lnn-Hally  Lord 
CianceUor  sani,  the  money  really  advanced,  must  be  paid  with 
interest,  together  larith  the  expences  of  the  deeds,  and  insurance, 
and  the  costs  of  taking  the  account  must  be  added,  for  that  must 
be  in  every  case(«) ;  ahhongh  it  seems  very  hard,  where  a  contract  is 
set  ande  upon  an  equitable  ground,  that  «till  the  contract  should 
remain  a  security  for  all  the  costs  general^,  and  which  have  been 
occasioned  by  the  defendant's  potting  the  plaintiff  to  the  necessity 
of  tiling  a  bill,  and  by  his  defending  a  contract  which  ought  not  lo 
stand ;  but  the  defendant  to  have  no  other  costs*  (c). 

*  Vide  Henieff  v.  Jxe^  po»t,  vol.  U.  p.  17.  asd  MeMeote  v.  Ftugntm,  ib.  167. 
and  Fox  v.  Mackreih^  ib.  400.  {b) 


[  («)  As  to  the  fpicKtioii  of  eosts. 
Vide  tnms  v.  Jaekmm^  16  Vea.  356. 
reacock  v.  Evans,  ib.  51!2.  Cfowland  v. 
De  Faria,  17  Vrs.  26.  and  the  note  to 
tiie  case  of  Moromf  v.  O^Dea,  t  Ba.  6c- 
he.%tu] 

i  i^)  7^®  subsequent  cases  in  which 
the  subject  of  inadequacy  of  price  has 
been  considered,  are  Spntfey  v.  (irif* 
fiik$^  poHt,  vol.  ii.  171).  n.  White  v. 
fiamon,  7  Vc*.  30.  Idiw  v.  Bttrchnrdf 
B  Ves.  1  ai.  Colat  v.  Trecothick,  9  Vrs. 
f94.    BwTtttci  V.  lack,  10  Vea,  ♦^Q- 


Mi/riUek  V.  BviOer,  fb.  999.  Vmierkm 
V.  Horwoodf  ib.  209.  and  14  Ves.  1(8. 
Lawther  v.  Lowtha-,  13  Ves.  95.  Wti- 
tem  V.  HtMellf  3  Ves.  Sc  Bea.  187. 
BPGkte  T.  Mwgmiy  t  8ch.  &  Lef. 
395.  n.  Et  vide  SSgd.  Vend.  U  Parch. 
226.  et  sea.  and  the  other  cases  cited, 
ib.l 

[  (c)  As  4o  contpacts  with  expectant 
heirs  vide  Cftlm  v.  ^)nc9ihd^  9  Ves. 
2:U.  Fcncock  v.  Erum*,  16  Ves.  bVi. 
Govclnnd  v.  De  Faria,  17  Ves.  20.] 
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1778* 
White  t.  Whitb  tnd  others. 


8.C. 

If  IC HARD  Holt,  possessed  of  a  oonpiderable  personftl  estate^    ^^j§^  ^' 
""  made  his  will  the  6th  of  OQtober,  17(^,  and,  after  giving  Testator  rifes  • 
various  l^acies,  disposed  of  the  residuum  of  his  estajte  as  follows  ^—  moiety  of  the  re* 
He  ga^e  one  half  thereof  to  the  Foundfmg  kospUal,  and  the  other  ^^^  i^itai 
aoiety  to  the  Ljfine-iM  botpUal,  and  if  there  §kould  be  more  thttm  Ju^^Kecator 
(me  c/Me  latter,  then  to  such  of  them  as  his  executor  shall  offoint*  ihoiild  appoint; 
He  men  appointed  < oi  Castkgate^  his  executor;;  ''l^^^^'^^^?^ 

kit  the  tesutpr  afterwards  struck  out  the  executor'a  name^  and>  ^j^^^g  ^mie 
appointed  no  x>tber  executor^  anddied  b  1775.    Benfamin  White^  wad  diet  without 
the  iibintifiv  proved  the  wiU  as  a  testamentary  paper,  and  look  appotntingaBy 
admioistratkm  with  the  paper  annexed,  as  one  of  the  next  of,  kin.  J^^^^^J^I^ 
The  defendants  are  the  other  next  of  luUi  and  the  governors  of  tho  tbn  of  the  legacy, 
FouMdHng  hospitalf  and  of  the  several  Lying-in  hospitals.    The  bat  the  Court 
plaintiff  in  his  bill  insists,  that  the  devise  of  the  moiety  to  the  ^^  appoint. 
Lging'iu  hospitaly  became  void  by  striking  out  the  name  of  the 
executor,  who  was  to  appoint,  and  that  it  should  be  referred  to  the 
Master,  to  repprt  who  are  entitled  as  next  of  kin,  and  offers  to  * 

account  under  the  direction  of  the  Court,  Hie  defendants,  the 
next  of  kin,  also  claim  that  moiety  as  being  void.  The  governors 
of  the  Foundling  hospital  claim  the  moiety  bequeathed  to  them. 
The  governors  of  the  several  Lying-in  hospitals  submit  their  se« 
veral  claims. 

i 

Mr.  Madocks  for  the  plaintiff: — So  much  of  the  will  as  is  not 
obUterated,  must  be  protected. — If  the  devise  had  been  to  the 
Lying-in  hospital,  parole  evidence  must  have  been  admitted,  to 
have  explained  what  hospital  he  meant :  but  die  testator  was  aware 
ef  this,  and  took  care  there  sliould  not  be  a  latent  ambiguity,  he 
therefore  referred  it  to  his  executor  which  should  take.  Then,  the 
?lppoi^lment  being  rcivoked,  the  devise  itself  is  revoked,  for  tliere 
is  now  no  person  existing  who  can  appoint.  How  far  they  wiU 
Sigoe  that  it  devolves  upon  the  Court  to  judge,  I  know  not ;  but 
the  cases  will  not  support  them  in  that  doctrine.  In  Lady  Down- 
ing'B  csase,  where  the  college  was  pointed  out»  together  with  (lie  .    ^ 

statutes  by  which  it  was  to  be  governed,  the  Court  held,  that  they 
had  sufficient  demonstration  of  the  testator's  intent  to  carry  it  into 
ezecutioo.  So,  where  money  is  to  go  to  charity  generally,  it  de- 
volves upon  the  crown  to  mark  out  the  charity.  \Vhere  it  is  left  to  F  !.*>  1 
a  superstitious  use,  the  crown  shall  appoint  the  charitable  use  to 
which  it  shall  be  applied.  ^Hiat  is  not  this  case ;  here  is  no  suffi- 
cient demonstration  that  it  should  go  to  a  Lying-in  hospital.  In 
the  case  of  a  private  charity,  the  intent  of  the  testator  has  greater 
weight  than  the  jurisdiction  of  this  Court,  which  can  only  be  sub; 
tidiary.  He  having  said  the  executor  only  shall  appoint,  and  the 
testator  having  revoked  hi:i  name,  h^  meant  to  revoke  the  devise. 

Mr- 


13  .  Cases  Argued  and  Detbrmiiiep 

1778.  Mr.  Mamfield,  (for  the  hospitak): — The  obliteration  of  the 

wv*/  name  shall  not  ddisat  the  intent,  so  as  to  prevent  the  mone^  from 

WaiTB  |(oii^  to  some  one  of,  or  all,  the  Lying-in  hotpitah.  It  is  impo8« 
Whiti*  ^^^  '^  should  go.  as  it  was  left ;  but,  under  all  the  cases,  the  Uouit 
will  stand  in  the  executor*s  place.  All  the  rules  shew  great  latitude, 
and  liberality  of  construction. — The  only  rule  with  which  I  have 
any  thii^  to  do  is,  that  where  the  testator  refers  to  any  person  who 
cannot  act,  the  Court  will  carry  the  devise  into  execution  as  near 
as  may  be.  The  cases  prove  that,  where  money  is  indefinitely  pven 
the  Court  will  exercise  its  judgment :  If  he  had  given  it  to  such 
charity  as  the  executor  should  name,  the  Court  must  have  applied 
it*.  Then  if  it  was  to  exercise  so  large  a  power,  why  should  it 
not  exercise  the  more  limited  one  i  So  if  it  had  been  to  the  hos- 
pital the  executor  should  n«ne,  in  this  case,  perhaps,  the  executor 
would  not  have  been  limited  to  give  it  to  one  hospital  only. — ^There 
are  cases  that  come  up  to  the  present  point — Atiorney^General 
▼•  Syderfen^  1  Vem.  224.  where  the  presumption  viras,  that  the 
testator  had  destroyed  the  writing,  which  is  mil  as  strong  as  re- 
voking the  name  of  the  executor.  In  Doyley  and  others  v.  The 
[  14  ]  jiUorney-GentNtl,  4  Via.  485.  2  Eq.  Ab.  194.  the  discretion 
devolved  to  the  Court.  In  BaUis  and  Church  v.  The  Attorney- 
General,  2  Atk.  239$  the  alderman,  and  principal  inhabitants 
of  Bread-iireet  ward,  were  appoint^  to  distribute  the  charity. 
There  is  no  more  difficulty  in  finding  out  which  hospital  is  the 
most  proper  object  of  bounty,  than  which  dissenting  ministers 
could  not  be  supported  by  the  people.  In  this  case,  the  dis- 
cretion is  brought  within  much  narrower  limits  than  in  the  former 
ones.  It  seems  to  me,  the  executor  would  not  be  confined  to  one 
hospital. 

Mr.  Madocks  (in  rcply^ : — It  is  clear  the  testator  only  meant  it 
should  go  to  one  Lying-m  hospital. — ^Then  the  referring  to  the 
executor  excludes  every  other  power  in  tlie  world  from  the  nomi- 
nation. Tlie  distinction  between  the  cases  is  only  this,  that  where 
the  question  is  only  how  the  charity  shall  take,  it  shall  be  regulate 

S  C.  *  In  tbe  case  of  Widmare  v.  Tkie  Gm^em^n  «f  the  Carp&niiM  af  Qmoi  Aime'9 

S^,  HUeM  MSS.  BoMMty,  12th  of  Decembtr,  1766,  Ambl.  6S7,  and  Higlun.  on  Mortm.  part  ii,  10» 
10 vol.  S6S.  llvoL  Mr.  Wiimcrey  the  testator,  pive  «f*fOO  to  the  corporation  of  Qneen  ^«ae*a 
1S4.  bounty,  to  augment  poor  livings:  aud  directed  his  executors  to  divide  the  re« 

aidue  of  liis  personal  estate  into  three  parts,  and  to  pay  one  third  citber  to  the 
corporation  of  Qneen  Awm^  bounty,  or  the  socieW  ror  propagating  the  gospel ; 
another  third  to  his  roost  necessitous  relations,  by  nis  fatner*s  and  mother's  si<ie  ; 
and  the  third  to  some  public  charity.  Tbe  tegacy  to  the  corporation  of  Qneen 
jlnae's  bounty  being  held  to  be  void,  as,  by  tlie  rules  of  that  institution,  it  nmst 
be  laid  out  in  land,  the  third  of  the  residue  which  was  given  to  the  same  charity, 
or  to  tli'e  society  for  propagating  the  gospel,  whs  ordered  on  the  same  account  Iq 
be  paid  to  the  latter,  and  the  legacy  of  the  other  third,  to  sonie  public  charity, 
was  d<  dared  to  bo  good,  but  that  the  execnturs  ought  to  dispose  of  it  under 
tha  eye  of  tbe  Court,  and  therefore  were  to  propose  a  charity  to  the  Master  (a^ 

[  (a)  Vide  MiddleioH  v.  ClUKoow,  3  Ves.  734.] 
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hf  (be  Court,  but  not  Hfhere  the  question  is  who  shall  take  i    In         1778/ 
tlie  first  set  of  cases,  they  are  all  for  charity  generally. — The  otgect  wv-^ 

ii  dear,  and  dierefore,  the  mode  not  appearing,  it  devolves  upon         White 
the  crown.     In  The  Attwrney^General  v.  Syderfen,  the  object  was 
certain,  and  the  same  in  the  case  of  the  ward  of  Breadrstre^* 


WuiTa, 


Lord  Ckancdhr. — ^It  seems  if  diis  had  been  a  private  legacy, 
and  a  aelectioa  of  objects  out  of  which  the  Ic^tee  was  to  be 
chosen,  it  is  allowed  mi  it  would  be  of  the  essence  of  the  legacy, 
md  it  conM  not  take  place  unless  there  was  an  expression  of 
general  favour,  to  let  ii>  all  the  objects.    The  cases  must  be  con* 
sideicd  in  order  to  form  a  line  of  distinction*     The  case  of 
Sjfdetfem  goes  beyond  all  the  rest,  because  the  will  of  the  testator 
is  to  be  explained  by  the  grant  of  the  crown. — My  notion  is,  that 
in  die  case  of  charities  this  Court  derives  a  great  latitude  of  autho* 
lily,  from  the  extensive  nature  of  most  charities;  because  they, 
cannot  go  upon  the  same  strict  rules  which  prevail  in  private  cases. 
But  that  is  well  resolved  into  the  purposeMnd  the  mode.    Where 
the  testator  b  willing  it  shall  go  in  the  largest  extent,  you  only 
foHow  his  intent  in  marking  out  objects. — I  wish  to  follow  this 
method  in  construing  the  intent  of  testators.     I  have  stated  a  dis- 
tinction between  charities  and  private  cases,  so  as  to  lay  down  a 
btitude  more  wide  than  is  to  be  wished  to  be  left  to  courts  of 
justice.     In  the  Downing  College  case,  the  difficulty  was,  that, 
when  tbe  anterior  estates  were  spent,  there  was  nobody  to  take  the 
equitable  dominion;  and  the  question  was,  whether  the  analogy         [  1^  ] 
held  between  it  and  a  legal  estate,  with  nobody  to  take,  which 
descends  to  the  heir  at  law,  till  an  object  arises.     Even  in  private 
cases,  the  distinction  between  the  object  and  the  mode  has  been 
attended  tow — ^I  will  look  into  the  cases  whether  selecting  one  out 
of  the  objects  is  regulating  the  mode  only. 

UneoMs^lnn'HaUf  28th  Jul^y  Lord  Chancellor  gave  judg« 
'  ment  in  this  case. — The  question  is  here,  whether  the  legacy  is  void, 
tbe  executor*s  name  bein^  struck  out,  and  there  being  no  person 
upon  whom  it  could  devolve ;  or  whether  tbe  Court  will  sustain  it. 
It  has  been  argued  that  tbe  Court  has  great  extent  of  jurisdiction, 
ia  making  legacies  certain  which  were  before  uncertain;  and 
Kcoadly,  in  applying  them  where  it  is  not  known  to  what  use  they 
vere  intended.  There  has  been  at  all  times  an  exercise  of  this 
aathority,  where  a  legacy  has  been  doubtfully  given,  as  in  Attorney^ 
General  v.  Syderftn,  which  was  a  legacy  to  such  charitable  uses'" 
u  be  had  appointed,  but  tbe  appointment  was  not  found ;  the 
Court  decreed  the  charity  to  be  directed  by  the  crown,  as  there  had 
keen  an  appointment.  In  If  heeler  v.  Sheer ,  in  Lord  King's 'time 
(Mos.  £88,  SOI.)  there  was  no  appointment,  but  the  testator  had 
procrastinated  tbe  legacy  ;  that  evidence  satisfied  Lord  King^  that 
the  testator  bad  not  so  fixed  his  miud  as  to  separate  the  legacy  from 

die 
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Ae  perional:  ibndy  ami  hewonld  not  €iifry*dw  dNlritjr  into  etecn- 
Uonia)^  The  caaea  have  proceeded-  open  notionB  adopted  from 
Ib^  JfeMOfi  and  cttil  hiw,  Miuch  are  very  favourable  to  charitieay 
ihat  legacieaigiven  to  public  naes  not  ascertained  shall  .be  applied 
to  some  proper  otj^ect*.  ¥waiSmnbum^  down  to  Lord  Hard'- 
wickers  time,  that  would  be  the  effect  where  the  object  is  dis- 
/ip^inted:  but  die  present  casei  is  difierentu  Here  the  testator 
giving  a  legacy  to  the  ne3ct  of  kin,  and  to  the  eseoutoiv  nanes^a 
partieular charity aiendaai^  legatee ;  the  cpiestion'  is^ : onljy  how 
the.  trust  shall-  be  carried  ute  executtou.  I^  remember  to>'  have 
Kad  a  case  somewhere*,  whem*  a«  legacy  is  givaa  to>i}%  far  die 
bene&of  non-confaroiiogmiaistera,.  withitbe  adkice^oiC^andiX-*— 
•At dietestattir^Sfdeath  R. C. and  D; were  aQ  dead^  yet  the Gotut 
sustained  the  legbcy^  It  must  be  referred  tb  the  Masier^  to  which 
of  the  2^'ii||^!Ao^a/j:itriiaIl  bepaid(6^ 

*  ThU  U  the  cage  of  J<lMrii^GM<r«l  Vf  HuTtoma^ 


[Y^)  See'  Ii6r<f  £M<m'8  bVaefryatloiM 
iH^htsSiitili^fWmi  aii9i>plSill«lii,  7  Veiv 
r^tjl  Itfcrlf.  91,96.] 

[,(^b^  Vide  Moggrylgie  v.  13uu:kweUf 


post,  vol.  iii.  p.  517*.  '  And  the  nott 
tei  the  (end  of  Itj  ^Mkfe  tfifefsiibM-qiMfil 
rases- uffoR  thecff-pn^  decUiie.«ra  !•• 
ferr<idto.]{ 
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11  Setj.  iJiWi 
MSS.  601. 

Bond  of  a  feme- 
covert,  jofaitly 
with  her  husband, 
shaU  bind  her 
separate  pro* 
perty. 


1 


HtLiTB  e.  TsK^KNT  and  liis  Wife; 


i,>l|«iBlLL  £ded  by  the: obligee  oftabond^  to  8ecune.'«6i 80  entered 
-^^  into  by  the  d^'endant's  husbadd  and  wife ;  agaiast  the  husband^ 
wife,  aiKl  her  surviving  tjrustee,  to  recover  the  suma  secured  out  of 
the  wife*8  separate  estate.  Upon  the  marriage  tlie  estates  of  the 
wife  had  been  conveyed  to  trustees.;  one  part'  consisting  of  fi'ee- 
^lekl  and  leasehold  laod^i  in  trust  to  receive  and  pay  the  rents-. and 
fWro6ta  to  the  wife,  for  her  separate  use,  and  to  convey- the  estate 
^^If  to  such  use.  a#  she  by  her  last  will  in  writings  or  by  deed  or 
Venting  under  her  hai>d  and  seal,  executed  ia  the  presence  of  two 
\vitne39eB>  should  appoint)  in  default  of  appointment,  to  the  use 
and  behoof  of  her  heirs  and  assigus:  other  parts  to  be  sold,  and 
out  of  theproduce^  £lfiOO  to  be  laid  out  according  to  the  direc- 
tions of  the  wife»  the  interest  and  profits  to  be  paid  to  her,  and  the 
principal  to  her^  or-  her  order  by  note  or  writing  under  her  hand  ; 
and  fpr  want  of  such  appointment  to  her  executors^  administrators, 
and  assigns.  This  ^1,000  had  been  raised,  and  the  whole  or  the 
greatest  part  applied,  90  that  the  question  in  the  cause  was  with 
respect  to  the  remedy  against  the  other  estate.  In  1769  the  hus- 
band borrowed  of  the  plaintiff  Mrs.  llulme  £50,  upon  his  and  his 
wife's  bond,    in  1770,  having  occasion  for  a  further  sum,  the  wife 

herself 


1)1  THB  High;  Coviit  of  Chancery.  fQ 

hartelf  apfjied  to.  the.  plaintiff  and  borroMred-«£L3Q^  paid  tba  in-  1778. 

t^raatdue  upon*  the  foraier  sum  of  £bO^  and  ga?e  a  new  bond  for         >^^^ 

thi»^li8a— Tba  cause  had  .been  beard  befbfe  Lord  BatkHrUt  wboi  Hclmb. 

dismissed  the  bill.    It  came  on  now  to  be  re*heard.  Tenant 

Man^dd  opened  for  the  plaintiff,  hut  the  reporter  was 


Mr.  Aiiamej^Generali  for  the  defendants.  The  plaintiff  is 
not  entitled  to  the  relief  of  a  couTit.of  equity,  but  is  to  be  left  to* 
make  the  best  she  can  of  the  securitj  at  law.  Trusteaa  for  a  wo- 
man, aie  appointed  for  tbepmrposeof  preventing  her  from,  doing. 
acts  prejudicial  to  hersdf,  under  the  influence  of  her  husband*. 
The  hurinnd'fi  cnedit  not  being  pood,  the  plaintiff  has  taken  the 
wife's  bond.  The  husband  was  mdebted. — He  and  hia  wife  are. 
co-obligorSy  and  it  is  done  with  the  approbation  of  the  plaintiff's. 
attorney,  who  must  know  it  was  void. — He  ou^  to  have  insisted: 
apoB  a  mortgage  of  her  separate  property.  This  Court  will  never: 
look  upon  bonds  as  appointments,  where  the  party  could. not  eutec  [  17  ] 
into  the  bond.  In  many  cases  of  bonds  with  penalties,  the  Court 
considers  the  bond  as-  the  form  only,  and  as  evidence  of  the.sub- 
stancre,  and  will  not  suffer  the  party  to  be  free  upon  payment  of 
the  penalty.:  but  in  the  case  of  an  infant,  where  it  is  voidable  only* 
the  taking  of  the  bond  will  not  aid  the  taker  in  eqiii^y*  I  do  not 
contend  that  a  married  woman  cannot  contract  in  respect  to  her 
separate  property,  but  the  party  contracting  must  take  a  security 
agreeable  to  the  nature  of  the  property — ^he  cannot  better  liis  secu* 
rity.  Peacock  y.  Monkt  2  Ves.  190.  closes  with  a  dictum^  the 
authority  of  which  is  very  doubtful;  it  had  no  aflinity  to  the  priu* 
ctpfid  question* 

Mr.  Selzffyn  (on  the  same  side). — ^There  is  no  case  where  the 
pmnt  has  been  determined  that  a  bond,  in  wliich  the  wife  joins  her 
husband,  binds  her  separate  property.  Norton  v.  Tuni/l,  2  F.  W. 
444,  was  against  the  wife's  representatives,  which  is  very  difierent 
from  the  present  against  the  separate  property  settled  upon  her  for 
life. 

Lord  Chaff cellor. — Grighyv.  Cox,  1  Ves.  517,  appears  to  be 
a  decree  for  a  specific  performance.  The  defect  of  that  case  is, 
that  it  does  not  state  the  trust.  It  is  said,  that  a  feme  covert  is 
to  be  considered  as  a  feme  sole,  with  respect  to  every  authority 
she  can  exercise  over  her  sepiirate  estate ;  but  it  is  different  where 
the  consent  of  the  trustees  is  nmde  essential  to  tlie  conveyance, 
although  the  mere  appointment  of  trustees  is  not  sufficient  to  de* 
prive  her  of  that  authority ;  for  there  must  be  trustees,  otheni'ise 
she  could  have  no  separate  property. 

Mr. 
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HULMK 

Tenant. 
[  18] 


Casks  AttovEO  and  Dbtbrmiked 

Mr.  SelwjfH. — ^•In  Biscoe  v.  Kennetfy,  Sir  Thomas  Clarki 
thought  it  was  to  be  considered  as  the  property  of  a  feme  sole  j 
but,  in  that  case,  the  bond  was  given  before  the  marriage  of  the 
parties. 

Lord  Chancellor. — Do  yon  consider  that  case  as  deciding  tfiat 
her  property  was  liable  to  her  acts  only  whilst  she  was  a  feme  sole? 

Mr.  5eAi^it.-^A  feme  covert  can  execute  no  act  except  by  vir«- 
tue  of  a  power,  or  with  the  consent  of  the  trustees,  or  by  some 
means  referring  to  her  separate  property;  but^  in  this  case,  there 
is  no  reference  whatsoever  to  her  separate  property,  or  consent  of 
trustees.  It  b  not  wholly  immaterial  that  the  plaintiff  has  sued  at 
law. — In  Machorro  v.  Stonehousef  in  July  last,  upon  marriage,  a 
sum  was  agreed  to  be  laid  out  in  the  funds,  upon  tpist,  tliat  the 
dividends  should  be  to  the  separate  use  of  ihe  wife;  the  plaintiff 
bought  the  interest  during  the  lives  of  the  husband  and  wife  for 
eight  years  purchase ;  'there  was  no  fraud :  i^  bill  was  brought 
against  the  trustee  for  a  transfer. — Mrs.  Stonehouse,  in  her  answer, 
insisted  this  was  against  her  consent,  but  there  was  evidence  in  the 
cause  that  they  botii  consented. — ^"I^is  bill,  so  circumstanced,  waa 
dismissed  with  costs,  by  his  Honor,  who  seemed  shocked  at  the 
proposition,  that  a  married  woman  could  be  bound  by  an  act  done 
m  conjunction  with  her  husband. 

Mr.  Mansfield  (in  reply). — It  is  now  laid  down  that  a  woman 
having  separate  property,  cannot  dispose  of  it  but  by  the  meana 
pointed  out  by  the  settlement  and  with  the  consent  of  her  trustees* 
it  seemed  to  me  that  a  feme  covert,  having  separate  property, 
to  that  intent  a  feme  sole,  and  might  borrow  money  and  give 
curities.    The  consent  of  the  trustees  has  been  decided  not  to  be 

*  BiMcoe  Y.  Kewnedy^  at  the  RnUs^  2l8t  Jviy,  1762,  the  defendant  Jam  Kern* 
nedy,  then  the  widow  of  Ornumd  Tomion^  Esq.  being,  indebted  to  the  plaintiff 
BiicM,  in  e£lt4,  by  bond,  S2d  April,  1755,  and  being  possessed  of  several  lease* 
hold  honses.  and  of  «^'1,000  East  India  stock,  by  settlement  oo  her  marriaga 
with  the  defendant  Jatnes  Kennedy y  ail  her  personal  estate  (excepting  .£500  JEosI 
India  stock,  which  the  husband  ^ns  to  have)  was  conveyed  to  the  defendant 
M*CuUocky  in  tra^t,  for  the  separate  use  of  the  defendant  Jane,  llie  marriage 
having  taken  effect,  the  plaintiff  filed  his  bill  (without  having  sued  the  husband) 
to  Inve  the  separate  estate  of  the  wife  applied  to  the  payment  of  the  debt: 
which  bill  was  dismissed.  The  plaintiff  then  sned  out  writs  against  Joaiet  and 
Jane  Kennedy ;  but  Jamei  Kennedy  absconding  could  not  be  served,  and  the 
plaintiff  proceeded  to  outlawry,  and  then  filed  this  biU  to  be  paid  o«t  of  the 
wifc^s  se|>arat<^state.— The  defendant  insisted,  that  during  her  husband'a  Ufc 
her  separate  property  was  not  liable  to  this  debt,  contracted  by  her  while  sole. 
The  plaintiff  contended,  that  the  settlement  was,  as  to  Mm,  fhiudnlent.  Upoa 
the  hearing  his  Honor  declared  that,  upon  tlie  circumstances  of  the  case,  the 
effects  of  the  defendant,  vested  in  her  trustee,  were  to  be  considered  as  the 
property  of  a  feme  sole,  and  ordered  plaintiff  *s  debt  and  costs  to  be  paid  oat 
of  the  jtbOO  East  India  stock,  in  tlic  hands  of  the  trustee  (a). 


[(a)  Sec  one  point  of  this  case,  2  WUs.  127.] 


necessaiy ; 
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necessary;  the  use  of  trustees  beii^  only  to  guard  it  against  the         1778. 
imstmnd.     Here,  it  is  to  such  uses  as  she  by  d^|  or  will,  should  v^^w 

appomt — Mr.  JtUomey-Genftal  and  Mr.  Selwyn  argue  upon  the  Hdlmk 
ground  that  the  bond  was  void — ^Tbat  is  b^ging  the  question.^ —  TsMAirr. 
If  we  are  righ't,  though  void  at  law,  it  is  not  void  here.  The  latter  of  r  ^g  V 
these  two  bonds,  that  to  secure  <£130,  was  given  on  the  mere  mo- 
tion of  the  wife.  No  objection  arises  from  the  plaintiff's  having 
sued  at  law,  it  was  a  legal  Security  against  the  husband. — As  to  an 
infiint's  bond : — An  infant  is  never  considered  here  as  an  adult,  but 
a  feme  covert  is  very  often  considered  as  a  feme  sole.  In  Norton  v. 
Twmil  the  assets  were  considered  as  being  bound  whilst  she  was 
living.  That  case  is  decisive  of  the  present  question.  The  dictum 
in  Ptacockv.  Monk  is  mentioned  as  falling  from  Lord  Hardwicke, 
and  naturally,  as  being  the  general  rule  governing  the  property  of 
women,  and  taking  that  particular  case  out  of  the  rule.  In  Biicoe 
V.  Kennedy f  the  separate  property  could  not  be  the  subject  in  dis- 
pute, the  debts  of  a  feme  sole  (ailing  on  her  husband.  In  JMa- 
ckorro  V.  StonehouUf  the  woman  lived  separate  from  the  husband, 
and  probably  some  fraud  struck  the  learned  judge. 

Lord  Chancellor. — ^My  doubt  arises  principally  upon  die  form 
of  the  relief,  rather  than  the  principles  upon  which  the  bill  is 
brought ;  it  is  a  bill  brought  by  the  obligee  upon  a  joint  bond  by 
husband  and  wife,  for  <£i80,  to  recover  that  sum  out  of  the  sepa- 
rate property  of  the  wife. — It  is  brought  against  the  wife,  the  hus- 
band, and  the  trustees,  for  attaining  the  most  extensive  and  per- 
fect relief  which  the  situation  of  her  separate  property  will  enable 
her  or  her  trustees  to  afford. — ^The  question  is,  what  sort  of  exe- 
cation  this  Court  will  award  against  that  separate  property  i  It  is 
created  by  deed,  and  is  real  estate  conveyed  to  trustees,  as  to  a 
considerable  part  of  it,  in  trust  to  receive  and  pay  the  rents  to  the 
wife,  and  to  convey  the*  estates  themselves  according  to  the  ap- 
pointment of  the  wife,  by  her  last  will  and  testament  in  writing,  or 
bj  deed  or  writiiq;  under  her  hand  and  seal,  executed  in  die  pre- 
tence of  two  or  more  witnesses,  and,  for  want  of  such  declaration, 
or  appointment,  to  the  use  and  behoof  of  the  wife,  her  heirs  and 
assigns;  as  to  other  parts,  in  trust,  to  be  sold,  and  out  of  the  pro- 
dace  of  the  sale,  «£  1,000  to  be  retained  by  the  trustees,  to  be  laid 
out  accorduig  to  the  directions  of  the  wife,  the  profits  to  be  paid  to 
ber,  and  the  principal  to  her,  or  her  order,  by  note  or  writmg  un- 
^  her  hand,  and,  for  want  of  such  appointment,  to  her  ex- 
eontors,  administrators,  and  assigns.  The  rule  laid  down  in  Pea- 
eodk  T.  Monk,  that  a  feme  covert  acting  with  respect  to  her  se-  I  ^  J 
parate  property,  is  competent  to  act  in  all  respects  as  if  she  was 
t  feme  sole,  is  the  proper  rule,  and  necessary  to  support  the  de- 
cisions on  this  subject.  The  consequence  was  that,  in  Allen 
V.  Papworthy  1  Ves.  l6d,  where  a  bill  was  brought  by  husband 
and  wife,  for  an  account  the  wife,  together  with  her  husband. 

Vol.  I.  c  submitting 
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1778,         submitting  ttiat  the  profits  of  her  separate  estate  should  be  apphed 
wv'^  *        to  pay  die  husband's  debts,  she  ^as  bound  by  that  submission,  and 
HvLMB         the  profits  of  her  separate  estate  were  by  decree  directed  to  be  so 
TcM  NT         >^ppi>^* — In  Grigfnf  v.  Cox^  where  the  wife  had  contracted  to  sell 
her  separate  estate,  being  authorized  by  settlement  to  dispose  of 
it,  the  Court  bound  her,  as  a  person  equally  competent  as  if  sole,  to 
a  specific  performance  of  that  contract : — I  take  it  therefore  it   is 
impossible  to  say^  but  that  a  feme  covert  is  competent  to  act  as  a 
feme  sole,  with  respect  to  her  separate  property,  where  settled  to 
her  separate  use ;  but  the  question  here  goes  a  little  beyond  that ; 
it  is  not  only  how  far  she  may  act  upon  her  separate  property,  I 
have  no  doubt  about  that ;  but  the  question  is,  how  far  her  gene- 
ral personal  engagement  shall  be  executed  out  of  her  separate  pro- 
perty.— If  she  had  by  instrument  contracted  that  this  or  that  por- 
tion of  her  separate  estate  should  be  disposed  of  in  this   or  tliat 
way,  I  think  she  and  her  trustees  might  have  been  decreed  to  make 
that  disposition ;  but  if  she  enters  into  an  engagement,  which 
woiJd  n^e  a  feme  sole  liable  to  the  whole  extent  of  the  contract 
as  to  her  person,  ^c.  in  every  respect ;  it  is  clear  such  general 
engagement,  entered  into  by  a  feme  covert,  will  not  bind  her  as 
such. — It  is  not  like  the  case  of  an  infant,  who  is  incapable  of  act- 
ing ;  but,  in  respect  to  a  feme  covert,  determined  cases  seem  to 
go  thus  iar,  that  the  general  engagement  of  the  wife  shall  operate 
upon  her  personal  property,  shall  apply  to  the  rents  and  profits  of 
her  real  estate,  and  that  her  trustees  shall  be  obliged  to  apply  per- 
sonal estate,  and  rents  and  profits  when  they  arise,  to  the  satis- 
faction of  such  general  engagement ;  but  this  Court  has  not  u^ed 
any  direct  process  against  die  separate  estate  of  the  wife,  and  the 
manner  of  coming  at  the  separate  property  of  the  wife  ha»  been 
by  decree  to  bind  the  trustees,  as  to  personal  estate  in  their  hands 
or  rents  and  profits,  according  to  the  exigency  of  justice, .  or  of 
the  engagement  of  the  wife  to  be  carried  into  execution.     I  know 
of  no  case  which  has  gone  further  than  that.     Suppose  the  wife  to 
have  p«wer  by  settlement  to  dispose  of  her  real  estate,  to  any  uses 
r  21  1         she  shall  think  fit,  yet  the  trustees  must  make  the  formal  instru- 
ment, without  which  the  estate  cannot  pass.     I  know  of  no  case, 
where  the  general  engagement  of  the  wife  has  been  canied  to  tlie 
extent  of  decreeing  that  the  trustees  of  her  real  estate  shall   make 
conveyance  of  that  real  estate,  and,  by  sale,  mortgage,  or  other- 
wise, raise  the  money  to  satisfy  that  general  engagement  on  the 
part  of  the  wife.     It  may  be  difiicult  to  give  relief  here  without 
doing  something  of  that  kind,  because  that  part  of  the  real  estate 
which  was  to  be  sold  has  been  sold,  and  the  money  has  been  ap- 
plied, with  the  direction  of  the  wife,  by  the  hand  of  the  trustee, 
who  consequently  is  no  longer  liable  as  to  that  sum,  so  that  so  far 
as  the  £lfiOO  it  seems  out  of  the  reach  of  this  Court ;  the  trustee 
alledging  th^i  the  money  is  paid,  or  not  remaining  in  his  hands. — 
(Mr.  Ambkr.-^Only  part  paid  over).    Lord  Chaticellor. — I  be- 
lieve 
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lieve  there  is  no  instance  of  a  personal  decree  against  a  feme  covert 
for  payment  of  any  sum  whatever. — ^Though  her  separate  personal 
property  is  liable,  yet  the  decree  is  to  fetch  forth  her  separate 
estate,  and  make  it  liable  to  her  engagement.  No  lease  found 
iu  the  hands  of  the  trustee  is  now  before  the  Court ;  we  cannot 
come  at  it, — ^as  a  bond  it  is  void,  otherwise  an  extent  might  have 
gone. 

LincoMs-Ifm-Hallf  28ih  July,  Lord  Chancellor. — I  have  no 
doubt  aboat  this  principle,  that,  if  a  court  of  equity  says  a  feme 
covert  may  have  a  separate  estate,  the  Court  will  bind  her  to  the 
whole  extent,  as  to  making  that  estate  liable  to  her  own  engage- 
ments ;  as  for  instance,  for  payment  of  debts,  S^'c.  But,  although 
the  remedy  here  is  more  extensive  than  in  a  court  of  law ;  I  do 
not  find  the  Court  has  ever  ordered  a  power  to  be  executed; 
they  have  industriously  stopped  short  of  so  doing,  and  have 
only  given  a  remedy  by  stopping  the  fund,  where  the  power  was 
executed ;  therefore  I  cannot  order  the  feme  covert  to  execute 
her  power ;  but  I  am  exceedingly  clear  that  the  leasehold  estate 
will  be  liable  (/i). 

It  stood  referred  to  tlie  Master  to  take  an  account  of  the  rents 
and  profits  of  tlie  leasehold  estates :  but,  before  any  report,  the 
parties  came  to  a  compromise,  upon  the  defendant  Frances  pay- 
ing the  principal  sum  borrowed,  with  interest,  without  any  costs  *. 

*  VUle  Siat^furd  v.  Marshall,  2  Atk.  68.   and  Sockett  v.  fl  ray,  poAt,  vol.  iv. 

The  Reporter  wds  not  present  in  lAHcolvLa-Inn-UaU,  on  the  tSth  of  Jv'y ;  for 
whait  passed  upon  that  day  in  this  and  the  two  former  causes,  hu  is  obliged  to 
the  information  of  friends,  upon  whose  accuracy  he  can  depend. 


1778. 


[(c)  Vide  JhJce  of  BoUon  v.  IViUianUy 
pmi,  vol.  iv.  297.  t  Ves.  jun.  136. 
Sperlmg  v.  Rachfovd,  8  Ves.  175. 
Ncm/ctT.  Vwrrock,  9  Ves.  18J2.  Jona  v. 
Hmrrit^  ibid.  486.  Hently  v.  ThotnaHy 
13  Vc».  596.  B^pin  ▼.  Clark,  17  Ves. 
365,  and  Mr.  ClaHcy*%  elaborate  dis* 
CBssion  of  this  case,  in  his  Essay  on 
the  Equitable  Rights  of  married  Wo- 
BieB.  Vide  also  the  cases  cited  in 
P^ms  V.  Smith,  post,  vol.  iii.  .S46.  Fetti' 
pUte  V.  Gorget,  ill.  8. 1  Ves.  jun.  46-  and 
^itlutt  V.   IVray,  vol.  iv.  4aJ.     This 


question  was  lately  much  discussed 
in  the  case  of  Greatley  v.  NobU^ 
3  Madd.  79.  before  Sir  John  Leach, 
Though  it  was  not  necessary  to  deter- 
mine Uie  general  point,  his  Honour  on 
that  occasion  and  in  the  subsequent 
case  of  Siuart  v.  Ijady  Kirkwall,  cited 
ib.  n.  expressed  his  opinion  that  the 
separate  estate  of  a  feme  covert  could 
not  be  reached,  without  some  charge 
on  her  part,  either  express  or  to  be 
implied.] 
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Stephens  v.  Loed  Viscocnt  Batbman(6). 

to^*hf  *"**!**  nnHIS  bill  was  fikd  to  set  aside  a  deed  entered  into  by  the  par- 
a^riMJ^f^Seir  ^^^  ^"  1760,  under  the  following  circumstances.     By  settle- 

rights,  in  order  inents  made  in  the  Western  family,  in  the  years  1712|  and  1722, 
to  put  an  end  to  tenps  were  created  for  raising  portions  for  daughters,  (^12,000,) 
opon  inadeqoate  ^hich,  had  the  real  uses  subsisted,  and  no  act  intervened,  would 
consideration,  have  vested  in  the  plaintiff  Mrs.  Stephens,  and  [the  defendant]  (a) 
sh^  not  be  aei  ^^^  Hafibury.  Before  Mrs.  Stephens  becaihe  of  the  age  of  sixteen, 
^^  ^*  she  went  off  whh  and  married  one  Dumesml,  a  French  servant  of 

[her  father's]  (£).  All  the  real  uses  under  the  settlement  failed  in 
1730,  and  the  fee^simple  then  descended  on  Mrs.  Stephens,  and  he 
sister  Mrs*  Hanbury,  subject  to  the  life  estate  of  die  mother,  then 
Mrs.  Dollet.  In  1741,  Mrs.  Stephens  came  of  age:  no  act  was 
done  by  her  during  the  life  of  Dumesml,  and,  he  being  dead,  she 
in  the  year  1758,  married  Stephens,  and  levied  fines,  and  settled 
the  moiety  of  the  estate  to  the  use  of  herself  and  heV  husband,  for 
their  respective  lives  ;  remainder  to  the  issue  of  the  marriage,  re- 
mainder to  the  husband  in  fee.  After  this,  questions  arising  in  the 
family  as  to  what  forfeiture  Mrs.  Stephens  had  incurred,  under  the 
fotu-th  and  fifth  of  Philip  and  Mary,  cap,  8.  by  assenting  to  the 
marriage  with  Dumesnil,  an  ejectment  was  brought  to  try  the  ques- 
tion, a  trial  was  had,  and  a  case  reserved  for  the  opinion  of  the 
Court ;  but  in  the  mean  time  Mr.  and  Mrs.  Stephens,  being  poor 
and  in  debt,  the  parties  came  to  the  agreement,  and  entered  into 
tlie  deed  in  question.  By  this  deed  it  was  recited,  that  questions 
had  arisen,  that  Mrs.  Stephens  insisted  the  forfeiture  was  at  an  end 
by  tlie  death  of  Dumesnil,  and  that  Mrs.  Hanbury  insisted  that  it 
subsisted  during  the  life  of  Mrs.  Stephens ;  Mrs.  Stephens's  moiety 
of  the  estate  was  then  conveyed  to  the  husband  for  life,  remain- 
der to  the  wife  for  life,  remainder  to  the  issue  of  the  marriage,  re- 
[  2S  ]  mainder  in  fee  to  Mrs.  Hanbury. — By  this  deed  j£2,000  were  to 
be  raised,  to  discharge  the  debts  of  Mrs.  Stephens  and  her  husband. 
It  was  executed  by  Mr.  and  Mrs.  Hanbury,  Mr.  and  Mrs.  Ste- 
phens, and  Mrs.  Dollet  the  mother,  and  at  the  time  there  was  no 

(5)  Vide  Lord  Hardwiek^B  observations  at  the  conclusion  of  his  decree  in 
PuUen  V.  Ready y  2  Atk.  59S.  and  as  to  family  arrangements.  Tide  Kmdumt  t. 
Kinchaid,  post,  969. 

[(a)  Should  be  <<  her  lister,''  as         [(6)  "  Her  ancle  Lord  BtUnumr 
Mrs.  H,  was  dead  some  years  before     (Serj.  HUCyi 
the  suit  was  coBUDenced.  (Seij.  HtU.)] 

probability 
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probalnlity  of  issue  of  Mn  and  Mrs.  Stephens.    The  bOI  iioir  177S. 

fled  WIS  lo  set  afide  this  deed,  as  obtained  by  surprise  hom  per-  v^v^ 

sons  in  necessitons  circumstances,  and  that  the£6fiOO  portion       STSPHext 

should  be  raised.  BATBiiAif* 

The  Reporter  Ad  not  hear  the  opening  for  th^  plaintiffs. 

Mr.  Mansfield  for  the  defendantB.-*-Tfais  deed  has  been  inn 
peached  upon  various  gr6unds,  as  very  hard  upon  Mrs.  Stephens  f 
bnt  the  hardship,  if  any,  was,  upon  Mr.  Stephens. — Secondly,  It 
is  said  to  be  founded  upon  a  mistake,  for  that  the  forfoitnre  was  at 
an  end,  by  the  death  of  DumesniL  But  the  deed  was  not  founded 
on  the  forfeiture,  but  upon  the  doubt ;  and  an  ejectment  had  been 
brought  to  try  the  question.  Had  it  been  founded  upon  the  for- 
feiture, there  would  not  have  been  much  doubt  about  it;  the 
siflople  point .  under  the  ^t.  4  and  5  Philip  and  Mary,  €.  8.  is  . 
whether  the  forfeiture  is  for  the  life  of  the  husband  only,  or  for 
that  of  the  wife  also. 

Lord  Chancellor. — ^Was  not  the  whole  question,  whether  he  had 
taken  her  away  i  For  altboiq;h  die  husband  has  confessed  it,  that 
confession  cannot  bind  her. 

Mr.  Mansfidd. — ^There  can  be  no  doubt  upon  the  construction 
of  the  statute ;  the  words  are  ^  if  any  woman  child,  or  maiden, 
^  being  above  the  age  of  twelve  years,  and  under  the  age  of  six- 
^  teen  years,  do  at  any  time  consent  or  agree  to  such  person  that 
^  so  shall  make  any  such  contract  of  matrimony,  contrary  to  the 
^  form  and  effect  of  this  statute,  that  then  the  next  of  the  kin  of 
^  tbe  same  woman  child,  or  maid,  to  whom  the  inheritance  should 
*^  descend,  return,  or  come  after  the  decease  of  the  same  woman 
''  child,  and  maid,  shall,  from  the  time  of  such  assent  and  agree* 
*^  nent,  have,  hold,  and  enjoy  all  such  lands,  tenements,  and 
*^  hereditaments,  as  the  same  woman  child  and  maiden  had  in 
"  possession,  reversion,  or  remainder,  at  the  time  of  ^ch  assent 
^  and  agreement,  during  the  life  of  such  person  that  shall  so  Oon- 
^  tract  matrimony :  And  after  the  decease  of  such  person  so 
**  contracting  matrimony,  that  then  the  said  lands,  tenements,  and 
^  beteditaraents,  shall  descend,  revert,  reiHain,  smd  come  to  such 
^  person  or  persons  as  they  should  have  done  io  case  this  act  had  [  ^4  ] 
**  never  been  made,  other  than  to  him  only  that  so  shall  contract 
**  nmtrnriony ;"  here  fim  forfeitare  commences  on  the  consdnl.  It 
is  impossible  to  give  any  sense  to  tbe  words  of  the  statute,  if  the 
forfeiture  is  t9  be  for  the  life  of  <he  husband  only ;  for  it  would 
then  be,  that^  aAer  the  death  of  (be  buAMid,  tbe  estate  shodd  goi 
to  any  person  to  whom  it  should  have  gone,  except  the  husband. 
This  18  not  a  new  point ;  it  hats  been  determined  in  Radcljffifs  case, 
(3  Co.  39*  2d  point)  that  the  statute  '^imposes  forfeiture  as  well 
**  onhitti  who  takes,  i;c.  as  6fillie  damsel,  if  !ftie  exceeds  tbe  age 
'*  of  twtlf e  years,  if  At  a^Mi  to^  su^  Contract,  by  forfeiture  of 
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1778.  4t  iier  land  during  her  life,**  also  3  Inst.  62.    So  that,  had  the 

^"^^^^  deed  been  grounded  on  the  forfeiture,  there  would ,  have  been  no 

TEPHBMt       mistake. — Then  the  forfeiture  is  said  not  to  extend  to  reversions  : 

'Batbmait.       but  the  very  words  of  the  statute  are,  **  in  possession,  reversion,  or 

''  remainder.'' — ^As  to  there  having  been  no  conviction,  the  forfeiture 
was  brought  on  by  the  assent  of  the  wife  who  could  not  be  con- 
victed. Radcliffifa  case  excludes  the  necessity  of  a  conviction* 
But  the  deed  proceeded  upon  a  doubtful  construction.  Thh  is  the 
first  attempt  to  set  aside  a  deed  so  founded  long  after  it  was  made. 
The  unsettled  estate  was  forfeited  as  well  as  the  settled.  The 
fines  were  levied  of  all  the  estates,  there  is  no  doubt  but  they 
meant  to  settle  them  all. — ^The  next  question  is  as  to  the  £6,000. 
It  is  contended,  this  is  to  remain  as  a  subsisting  charge.  The 
term  was  created  in  1712  ;  but  in  1741,  Mrs.  Stephens  and  Mrs. 
Hanbury  became  seised  in  fee,  and  there  is  no  act  done  which 
shews  that  this  charge  was  considered  as  subsisting.  Mrs.  Stepltens, 
during  DumesniPfi  life,  could  never  make  use  of  the  whole  es« 
tate. 

Lord  Chancellor. — ^The  portion  was  not  raiseable  during  the 
life  of  the  mother. 

Mr.  Manjfield, — No. — ^Then  as  to  her  own  moiety,  she  might 
have  made  lise  of  that  as  a  mere  trust  term,  to  attend  the  inherit- 
ance, although  it  was  not  assigned.  There  is  no  case  where  such 
a  term  has  been  made  use  of  by  a  tenant  in  fee  when  the  person 
was  of  age ;  which  puts  Thomas  v.  Kemysh,  2  Vern.  S48.  out  of 
the  case.  In  the  Duke  of  Chandos  v.  lalbot,  2  P.  W.  601 .  there 
was  an  estate-tail  only,  the  Court  thought  it  would  have  merged^ 
had  it  been  an  estate  in  fee  (c).  This  £6,000  does  not  depend 
[  25  ]  upon  the  doctrine  of  Graham  v.  Londonderry,  in  SAtk.  393, 
which  turned  upon  a  younger  son  becoming  an  eldest.  Mr.  and 
Mrs.  Stephens  have  put  an  end  to  the  term  by  their  own  act  in 
levying  the  fine  in  1 75S,  which  is  made  still  stronger  by  the  deed 
of  1760.  A  fine  will  bar  not  only  present  but  future  interests: 
and  in  the  Duke  of  Chandos  v.  Talbot,  it  was  held,  that  fines  and 
recoveries  will  bar  claims  in  equity,  the  same  as  claims  at  law. 
As  to  the  copyholds,  it  does  seem  that  the  parties  have  proceeded 
upon  a  supposition  that  they  were  not  forfeited. — ^The  general  rule 
is,  that  acts  of  parliament  extend  to  copyholds,  where  their  so  ex- 
tending will  be  no  detriment  to  the  lord ;  therefore,  if  the  copy« 
holds  were  to  pass  without  admission,  that  circumstance  would 
make  the  act  not  include  them,  but  if  Uie  act  only  goes  to  compel 
admission  of  the  party  next  entitled,  it  may  extend  to  copyholds, 

(e)  Vide  Che$ter  v,  IViUeSf  Amb.  S46.    and  D<mUiborpe  v.  Porter,  ibid.  600. 
^t  Eden,  162.]    Ruihaut  t.  Buthovi,  S  Bro.  P.  C.  153.  (a) 

[(a)  See  also  Price  t.  OtA<im,2  Eden,      Amb.  753.    Forbea  v.  MofaiL  13  Ves^ 
}15,    H^ipdAom  v^  Efurt  9f  Egrpwni,     384,  aod  the  cases  there  cited.] 
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ThU  dbtinction  is  laid  down  in  Heydon*s  case,  5  Rep.  8.  but 
there  is  no  need  here  to  make  any  decree  widi  reitpect  to  the  copy- 
holds, the  Hunburys  having  been  in  possession  of  them  many 
years. 

Mr.  Madocks  (on  the  same  side)  cited  Best  v.  Siampford, 
Free.  Ch.  ^2.  to  prove  that  where  the  estate  and  the  term  came 
into  the  same  hand,  the  term  merged,  and  Prec.  Ch.  333.  that  a 
wife  joining  in  a  fine  barred  her  lieu  upon  the  land. 

Mr.  ^//orwey-GewerflZ  (in  reply,)  Mrs,  Stephens  vf^s  owner  in 
fee  uf  tlie  estate,  and  entitled  to  the  c£6,000,  then  under  the 
doctrine  of  Thomas  v.  Kemysh,  she  might  at  any  time  have  con- 
veyed tlic  j£6,000  to  any  person  who  had  supplied  her  with  money. 
Suppose  tliere  was  a  forfeiture  during  her  life,  it  could  not  forfeit 
the  reversion,  or  the  £(i,000.  Had  the  Siephenses  known  their 
rights,  their  interest  would  have  produced  them  more  money  than 
they  wanted ; — but  by  the  deed  they  have  got  only  an  interest  for 
their  lives,  commencing  upon  the  death  of  the  mother.  Tlieir 
immediate  income  was  not  increased,  they  only  got  ;£2,000  to  pay 
their  debts,  which  is  much  less  than  any  body  would  have  ad- 
vanced them :  The  deed  therefore  could  only  be  entered  into  from 
the  distress  of  their  circumstances.  Hie  only  question  as  to  the 
.£0,000,  is,  whether  the  deed  can  effect  it. — It  was  not  in  con- 
templation at  the  time.  Though  a  recovery  will  bar  collateral 
rights,  it  must  be  intended  so  to  do  at  the  time. 

Lord.  Chancellor. — ^The  first  question  is,  whether  this  is  a  fair 
deed,  and  whether  it  is  possible  to  contend  that  the  term  was 
independent  of  the  estate,  and  Mrs.  Stephens  can  call  upon  the 
lrui»lees  to  raise  her  portion.  Either  considering  this  as  a  merger, 
or  without  taking  the  doctrine  of  merger  into  consideration,  it 
appears  to  me  that  it  is  impossible  to  set  up  a  term  against  such  a 
conveyance.  This  money  would  not  have  gone  to  executors  or 
admiuistrators,  which  sheM^s  tliut  it  substantially  unites  with  the 
land.  Tlien  the  question  is,  whether  there  is  sufHcient  ground  to 
set  aside  the  deed.  It  is  manifest  it  was  a  hard  bargain,  but  only 
^  far  as  it  affects  Stephens,  who,  having,  under  the  former  deed, 
an  estate  for  life  with  a  fee  expectant,  and  there  being  no  expecta- 
tion of  issue,  has  parted  with  his  fee-simple  expectant  for  a  very 
small  consideration.  But  is  that  a  ground  to  set  aside  the  convey- 
ance ? — No. — ^The  cases  are  express  that  the  Court  will  not  set 
aside  the  conveyance  on  that  ground  only.  Undoubtedly,  till  the 
year  1760,  the  Stephenses  were  kept  out  of  possession.  In  1760, 
there  was  a  suit  brought  to  try  the  auestiun,  whether  the  posscssi<'n 
of  the  Haitburi/s  was  available.  There  was  a  trial  and  a  case 
reserved,  and  thereupon  they  came  to  the  agreement.  It  is  im- 
possible to  state  any  gross  surprise.    There  is  no  doubt  the  bargain 
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1778.         is  unequal ;  but  the  Whole  is  reduced  to  this^  that  the  patties  beii^ 
wvw  apprised  what  they  were  about|  and  having  adrised  with  counsel, 

Stsphiba      have  made  a  bslrgaifi  which  now  appears  unequal  (a). 

Batemaw.  "S*^  dUmissed. 

1{(A  Af  to  the  inadeqaaey  of  consi-  parties  nninfonDed  of  their  rights,  vide 
deration,  vide  the  cases  cited  ante,  p.  Evam  ▼.  UewelUfn,  post,  ▼<£  ii.  150.] 
ll.  At  to  agreementi  entered  into  l>y  ^: 
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(d)  HoAEE  V.  CoNTBNCiN  and  Others. 

Where  an  original  HTIHE  defendants,  being  concerned  in  a  speculation  in  tea, 
[^  ^nSSnLfi  borrowed,  by  Layton  their  broker,  a  very  large  sum  of  money 

^edMthorbaok!  of  the  plaintifis  die  bankers,  upon  the  credit  of  the  East-India 
raptcy  of  parties  company's  warrants ;  afterwards  the  teas  selling  at  loss,  and  their 
^^hluin  *"iStv ^  produce  not  amounting  to  the  sum  borrowed  upon  the  warrants ; 
*  ^  the  plaintiffs  filed  their  bill  against  all  the  parties  on  whose  account 

the  loan  was  negociated,  for  payment  of  the  deficiency,  contending 
that  they  were  bound  (though  not  named)  by  the  act  of  their  broker, 
and  stating  the  whole  as  a  partnership  transaction.  Only  two  of 
the  persons  originally  concerned,  viz.  Dawes  and  Shuttletcorth, 
were  now  alive  and  solvent ;  Roger  Staples  died  pending  the  suit 
which  was  revived  against  his  representatives;  Contencin  was 
become  bankrupt,  and  his  assignees  were  brought  before  the  Court. 
It  was  objected  by  Mr.  Attorney-General,  on  the  part  of  the 
defendants,  that  this  was  matter  merely  at  law ;  and  that  the 
plaintiffs  ought,  upon  their  own  stating  of  the  matter  as  a  partner- 
ship transaction,  to  have  brought  their  action  against  Dazces  and 
Shuttleworth,  the  two  surviving  and  solvent  partners,  who  were 
liable  to  the  whole  demand. 

'Mr.Madocks,  for  the  plaintiffs,^  contended  that  the  bill  was  well 
brought,  and  cited  Hohtcomb  v.  Rivers,  1  £q.  Ab.  5.  tit.  Account, 
(1  Ch.  Ca.  127.)  and  that,  in  the  case  of  obligor  and  surety  in  a 
bond,  this  Court  would  entertain  a  bill  against  the  representatives 
of  an  obUgor,  though  an  action  lay  against  the  surety.  He  cited 
Boxton  V.  Snee,  1  Ves.  154,  that  principals,  though  not  named, 
[  ^  ]  are  bound  by  the  contract  of  their  brolcer.  The  Court  will  order  an 
accoimt  to  be  taken  of  the  assets  of  the  principal  who^is  dead,  and, 
if  t^ey  are  not  sufficient  to  pay  his  quota,  will  give  the  plamtiffs  a  re- 

(d)  Vide  Tofflor  t.  OsmpCim,  Banb.  Rep.  95. 
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nedy  ■gainst  the  several  surviving  principals.  The  case  made  by  the»  1779. 

bill  proves  die  amount  to  which  the  parties  are  liable.  At  law  they  v^.^^ 

would  be  jointly  liable.    The  remedy  will  be  to  direct  the  plaintiff         Hoabs 
to  prove  imder  the  commission  of  bankruptey^  and  that  there  b^     ^      ^* 
in  account,  of  the  assets  of  the  dead  person,  and  of  the  shares  of       on  sk  i  * 
those  alive  and  solvent;  and  if  there  be  any  deficiencies  from  the 
dividends  of  the  bankrupt's  estate,  or  the  assets  of  the  dead  party, 
then  the  plaintiff  shall  have  a  remedy  for  so  much  against  the  sur-^ 
viving  solvent  parties.    Then,  will  the  Court  say  you  shall  only 
have  a  remedy  at  law  against  the  solvent  parties  f  The  Court  will 
prevent  a  circuity  of  actions :    The  consequence  of  our  recover- 
ing at  law  against  Dawe$  and  Skuttlewortn,  the  solvent  parties,  <* 
would  be,  that  they  must  come  into  this  Court,  to  recover  against 
the  assignees  of  the  bankrupt,  and  the  representatives  of  the  dead 
party.     There  is  another  reason  why  this  bill  should  not  be  dis-^ 
missed,  that  an  account  is  prayed,  and  must  be  taken,  of  the  in-* 
terest  of  the  money  lent  by  the  Hoares,  and  they  must  account  fo^ 
what  has  been  produced  by  the  tea  warrants.     Then,  the  question 
is  whether  the  bill  should  be  retained,  with  leave  to  bring  an  action, 
or  an  issue  should  be  directed.    This  depends  upon  the  right  to 
be  ascertained.     Where  the  fact  is  admitted,  and  the  law  only  in 
question,  the  Court  directs  a  case :    If  both  fact  and  law  are  iik 
doubt,  then  either  an  issue  or  an  action.     Then,  which  will  be 
most  expedient  in  this  case  i  In  an  action,  the  representatives  of 
die  dead  party,  and  the  assignees  of  the  bankrupt^  will  not  be 
bound  ;  the  action  can  only  be  against  the  survivors,  it  will  not  be 
maintainable  against  the  representatives.     In  an  issue,  they  will  all 
be  bound.    Where  it  is  necessary  to  come  to  this  Court,  and  the 
Court  can  determine  the  matter,  it  will.    Parker  ^.  D^^  £  Ch. 
Ca.£00. 

Mr.  Walker  (on  the  same  side):  to  shew  that  this  Court  would 
entertain  bills  to  prevent  circuity  of  actions,  cited  Dolphin' Vm 
Uayneij  Show.  P.  C.  17.  £q.  Ab.  79i  pl-  3.  S.  C.  and  3  Atk.  40^ 
Madox  V.  Jackson. 

Lord  Chancellor. — It  is  of  great  consequence  th^t  it  should  be 
understood  what  are  the  bounds  between  the  jurisdictiqn  of  courts 
of  law,  and  courts  of  equity,  because  otherwise  much  difficulty  [  99  ] 
will  arise  from  parties  being  put  to  a  great  expence,  to  try  her6 
what  diould  be  tried  at  law ;  and,  what  is  worse,  a  party  would  b6 
permitted  to  go  on  here  for  legal  consequences,  although  the  Court 
most  send  it  to  law,  to  try  the  legal  right.  The  question  is,  whe> 
ther  this  case  differs  an  iota  from  the  common  case  of  an  action  at 
law.  What  do  you  desire?  distribution?  do  you  not  contend  that 
yon  have  a  right  against  all,  and  each  of  the  parties  i  Here  all  the 
equity,  is,  that  if  one  party  cannot  pay  the  other  shall ;  the  question 
is  mmly  between  the  defendants..  Can  the  plaintiff  bring  all  die 

partiesi 
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1779.  parties  before  the  Court,  to  try  the  right  between  them^  when  he 
wv^  has  nothing  of  his  own  to  try  ?  It  is  true  that,  where  he  has  an 

HoARB  equitable  demand,  the  plaintiiF  must  bring  all  the  parties  interested 
CoMTEMGiv      l>€fore  the  Court    This  bill  is  only  filed  against  eight  persons,  for 

E  remedy  for  money  lent  upon  a  joint  contract. — If  they  stood  as 
they  originally  did,  it  is  not  argued,  that  a  bill  would  lie  agahist 
all  of  them.  As  to  an  account,  ibis  is  only  of  a  repayment  of 
money,  and  that  the  money  for  which  the  teas  sold  shall  be  de- 
ducted.— As  it  stood  originally,  therefore,  the  bill  could  not  have 
been  supported.  I  think  the  circumstance  of  one  of  the  parties 
having  died  since  the  bill  was.brought  has  no  effect  upon  the  case  : 
for  although  where  the  bill  originally  states  a  demand  competent  to 
the  jurisdiction,  and  parties  die  pending  the  suit,  the  Court  will 
decree  an  account  of  assets  against  the  representaUves;  yet,  where 
the  original  demand  is  incompetent,  the  mere  death  of  parties  shall 
not  support  a  revivor  of  that  bill,  although  a  subsequent  equity 
which  arises  from  that  circumstance  miglit  be  a  ground  of  applica- 
tion here. — I  have  looked  into  all  the  cases,  and  they  are  totally  dif- 
ferent from  that  before  the  Court';  and  I  find  still  greater  difficulty 
to  discover  a  principle,  that  the  plaintiff  can  come  here  merely 
because  a  party  is  dead,  by  which  the  action  is  extinguished 
against  him,  and  survives  only  against  the  rest.  Tlie  cases  are — 
Mishap  V.  Church f  2  Ves.  100, 37 1 .  and  Jacomb  v.  Harwoody  2  Ves. 
265.  The  whole  question  m  Bishop  v.  Church,  was  whether,  the 
remedy  being  extinguished  at  law  by  the  form  of  the  contract,  the 
party  should  have  a  remedy  here.  Lord  Ilardwicke  expressed  an 
idea,  that,  as  it  was  a  partnership  transaction  in  trade,  there  must 
be  a  remedy  against  either.  It  stood  over  upon  another  point, 
that  he  lost  it  by  his  own  laches ;  but  upon  the  examination  of 
Clive,  it  proved  that  the  executors  had  acknowledged  it  to  be 

[  30  ]  their  debt.  Lord  Uardwicke  finally  determined  it  on  the  ground 
that  both  having  undertitken  in  equit}-,  if  tht  plaintiff  could  not 
recover  against  one,  he  should  against  the  other.  That  is  very 
difierent  from  this  case,  because  here  is  no  danger  of  the  debt 
being  lost,  there  being  a  full  remedy  against  the  survivors.  Jacomb 
v.  Harwood  is  not  an  authority  in  this  case.  In  that  mentioned 
from  the  Court  of  Exchequer ^  {Allport  v.  Thomas,  Gilb.  £q.  Rep. 
227.)  an  action  at  law  would  certainly  have  lain,  but  the  particular 
point  was  not  argued  :  the  ship  had  been  sold,  tlie  money  arising 
by  the  sale  had,  probably,  been  deposited,  which  might,  or  might 
not  have  been  the  cause  of  the  suit.  The  case  in  Aikyns  (Madox 
y.  Jackson)  has  nothing  to  do  with  it,  it  is  the  case  of  a  joint  and 
several  bond.  If  the  party  was  competent  to  stand  in  Court  at  all, 
he  should  have  brought  the  other  parties  into  Court. —  In  this  case, 
(here  is  no  circuity  of  suits,  for  if  the  plaiutiff  had  recovered 
against  the  surviving  parties,  see  what  would  have  been  saved  :  the 
question  of  fact,  whether  there  was  a  partnership  transaction  would 
bave  beeu  st^ttled  before  the  other  parties  could  have  b^cn  called  upon 

for 
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for  contribution :  it  would  have  been  tried  at  the  expeUce  of  about 
«f  100;  here  is  an  immense  quantity  of  pleadings  and  depositions^ 
and  an  enormous  expence,  to  bring  in  question  a  demand  which  is 
mereJj  at  law. 

Bill  dismissed  zoith  costs. 
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An  action  was  afterwards  brought  against  Dawes,  and  tried  at 
Guildhall,  3d  Marchy  1780,  when  a  verdict  was  given  for  the  de- 
fendant; and,  a  motion  being  made  for  a  new  trial^  it  was  upon 
argument  discharged.     Dougl.  356  (a). 

[(a)  The  determination  in  this  ca^e 
is  extremely  qnestionablc.  It  wiU  be 
fpand  to  l>e  in  contradiction  to  n^oct 
oif  the  prior  cases  as  they  are  collected 
and  considered  (l  Meriv.  145.  et  seq.) 
to  have  been  moch  shaken  by  snbse* 
tjnent  decisions,  and  to  have  been  ex- 
mssly  doobted  by  Lord  Eldon,  His 
Lonbhip,  17  Ves.  5^5,  has  stated  the 
nodern  doctrine  to  l)e,  that  where  a 
man  has  chosen  to  take  the  joint  credit 
of  several,  though  at  law,  his  security 
is  wearing  out  as  each  of  his  debtors 


dies;  yet  it  is  fit  that  the  creditor, 
whose  debt  remains  at  law  only  agauist 
the  survivors,  should  resort  to  the 
assets  of  a  deceased  debtor;  and  a 
Court  of  Equity  will,  under  certain 
modifications,  constitute  that  demand, 
vide  Steven»  v.  Fraed,  2  Ves.  jun.  S%3. 
Daniel  v.  Cross,  3  Ves.  ^9.  Stephen' 
son  V.  Chiswell,  ib.  569.  Gray  v.  C/kts- 
tre//,  9  Ves.  118.  £x  parte  Kendnt^ 
17  Ves.  520.  1  Rose,  71.  Devaynen  v. 
Noble^  (JSUech*8  case,)  1  Mertv.  539.] 


Gabth  r.  Meyrick. 

npWO  legapies  of  <£  1,000  each  were  given  in  the  same  will  to 
■■•    the  same  legatee ;  the  first  bequest  was,  "  I  give  to 


u 


(C 


(( 


(the  legatee),  £  1 ,000  old  South-sea  annuities,  to  be  transferred 
into  her  own  name  ; — and  then  toward  tlie  close  of  the  will,  I 

give  to (the  legatee)  £  1 ,000  old  Soidh-sea  annuities,  as 

''  aforesaid."  It  was  endeavoured  to  support  these  as  separate 
legacies,  and  that  the  legatee  should  take  both ;  but  not  allowed''^. 
Secondly,  the  testator  left  the  residue  to  his  six  grandchildren,  by 
their  christian  namesi  but  the  name  of  jinn  was  repeated,  and  that 
of  Elizabeth  another  grand-child  omitted ;  but  it  was  decreed  in 
favour  of  all  the  grand-children,  and  that  jdnn  took  but  one  share^ 
and  Elizabeth  should  be  admitted  to  the  share  mistakenly  given  to 
jlnn,  by  the  repetition  of  her  name  (a). 

•  In  the  case  of  Greenwood  v.  Greeenwood,  before  Lord  Bathurstf  Jith  Jan.  1776, 
Hetier  Joyce,  by  will  dated  20th  Ftb,  1773,  gave  "  to  her  niece  Marij  Cook^  wife 
*^  of  John  Cook  of  500,"  and  afterwards  in  the  same  will,  among  many  other 
legacies,  **  to  her  cousin  Mary  Cook  «£500  for  her  own  use  and  disposing,  pot* 
^  withstanding  her  coverture  ;*'  his  Lordship  declared,  that  Mary  Cook  wi^ 
entitled  to  one  legacy,  only,  of  of  500,  and  that  the  same  was  for  her  separate  use. 
The  cause  was  reheajrd  upon  this  point,  16th  Dec.  in  the  same  year,  and  tl^e  decree 
affirmed.  As  to  the  effect  of  such  double  legacy  in  a  will  and  codicil,  see  the 
ca«e  of  Ridges  v.  Morriaonf  post,  389,  and  Hootey  v.  HattoHf  there  cited  and 
relied  upon.  Vide  Barclay  v.  IVainwrigktf  3  Ves.  46S.  and  Uotdford  v.  Wood, 
4  Ves.  76. 

[(c)  Vide  X>4  Afcr^  v,  BdMh^  post,  vol.  Ui.  246|  and  Uiq  caacs  cited  in  the 
«9te-J 

Grien 


Two  eqnal  lega- 
cies ID  the  same 
will,  and  to  the 
same  legatee,  only 
one  shall  pass. 

[31  ] 


Residue  to  si\ 
grand^qhildrcn, 
the  name  of  one 
repeated  that  of 
another  omitted, 
they  shall  ail  take. 


S.C. 
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Green  v.  IIowaro. 


'  F^    A  PETITION  by  two  persons  of  the  name  of  ifu^son,  to  be 
I^£q.  -^^  admitted  to  shares  of  £4^000  under  the  following  circnm* 


A  lapcj  of 

«oim1  ettate  U 

testator'f  wife  for 

life,  and  after  her  Stances:  the  testator  had  left  this  legacy  (e).  *'  I  give  £^fiOO  to 

deoeaie  to^  '^  ^7  ^^^^  '*^'  ^®''  ^^^'^^  ^°^  ^^  ^^''  d^<^c^^  to  mv  own  relations 
i^tf^wbcH^Jlbe  ^'  ^^^  ''**^'  '^  ^^  alive."  There  were  several  legacies  in  the 
then  We,  con-     will,  to  both  first  aUd  second  cousbs«    The  petitioners  were  second 

fined  to  relations  cousins  to  the  testator,  and  now  petitioned  to  be  admitted  to  shares 
within  tiie  itatote  ^;^v  a.^.^.^  ^ir  t:^  "^ 

«f  dIfttribotioiL      ^™  ^^  *^*^  ^^  "**• 

Mr.  Amhler  for  the  petitioners. — ^In  Jonet  v.  Bedlf  6  Vem.  38 1» 
the  Court  would  not  restrain  the  devise,  by  the  statute  of  distribo* 
tion.  The  testator  appears  to  have  had  an  equal  regard  for  th^ 
second  cousms  to  that  he  had  for  the  first,  and  meant  to  extend  hia 
bounty  beyond  the  neat  of  kin.  It  is  in  evidence,  that  he  used  to 
receive  the  second  cousins  with  equal  kindness  as  the  first.  If  the 
terms  used  carry  any  decisive  meaning,  they  are  more  extenme 
than  next  of  kin.  Wherever  there  is  a  doubt  about  the  constrac-* 
tion  of  a  will,  the  Court  will  admit  evidence  of  circumstances. 
1  P.  W.  144.  Lady  Granville  against  the  Duchess  of  Beaufort. 

»  As  where  persons  are  improperly  described^  not  only  where  there 

are  two  persons  of  the  name  of  J.  S.  but  even  where  there  is  a 
total  mistake  of  the  name.  9P- W.  141.  Beaumont  v.  FeU4 — So 
in  Deerhurst  v.  Sweeting,  1753,  where  the  testator  had  two  aoa», 

f  52  1  *^  ga-ve  to  John  by  the  name  of  James,  evidence  admitted  to 
prove  he  used  to  call  him  James, — ^also  in  BridaU  ^.  Harper. 

Lord  Chancellor.^ — Is  there  one  case  where  the  word  relations 
has  been  held  to  mean  more  than  next  of  kinf 


»ff 


Mr*  Madocks,  od  the  ssiipe  side. — ^If  the  testator  has  marked  an 
intent  to  carry  it  further  than  the  statute  of  distribution,  the  Court 
^bill  do  so :  the  statute  of  distribution  is  only  adopted  by  the  Court 
from  necessity*.  He  uses  the  word  cousin  indiscriminately  in  the 
will,  for  first  or  second  cousins ;  and  cousin  is  a  name  of  relation* 
ship.    Where  the  legacy  is  to  vest  at  Uie  death  of  the  testator  the 

(e)  The  devise,  as  It  appears  hi  the  wUl  fkoui  the  statement  of  the  case  in  the 
Register's  book,  is,  as  follows :  <'  And  as  to  the  other  moiety  of  the  said  fwhicipel 
sum  of  .£4,500 1  give  the  same  to  and  amongst  such  of  my  own  relations  as  at 
my  wift*s  death  sludl  be  livhig,  eooaUy  to  be  divided  amongst  them,  share  an4 
dmre  alike.    Reg.  lib.  A.  1777,  fbL  SSS. 

*  Upon  this  principle  was  the  decision  in  the  case  of  Oeaeral  JEfrarywsadli 
will,  roentionea  afterwards  by  Mr.  Seatt,  and  that  in  GnmuBood  v.  Gnamttdf 
(cited  ante,  p.  SO,  n.)  when  it  came  on  for  further  directioas,  14tfa  Afrit,  1779# 
where  Htiter  Joyce,  by  a  codicil  gave  the  re^ne  to  be  divided  between  her 
rdtthnif  that  is,  the  Grecmroods,  ttie  £toertls,  and  the  Dows.  The  Events  were 
.  not  within  the  degree  of  relationship  limited  by  the  statute,  bat  were  deemed  ta 
take  jointly  with  the  Gromwiodi  and  JOsHv,  who  were. 

statute 


IN  THE  Uiou  Court  of  Ch^ncbby. 

ititnte  ^^hes,  but  vfhere  it  is  clefiBned  to  a  inemote  period,  it  does 
AOt.  Suppose  Ih^  testator  left  a  first  cousin,  and  (be  child  of  the 
first  copiaio;  ^f  |be  pareqt  died  io  the  lif^Sand  of  the  tepant  for 
life,  the  representative  would  i|ot  take,  |iecause  the  eouditiou  pre- 
cedent diid  Dot  take  place. 

Lord  Chanctllor^-^TbfL^,  iioder  all  the  detenniiiatioDS,  would 
be  a  lapsed  legacy. 

Mr«  ScMt  OD  the  sasie  side. — Vpqn  the  construction  of  con- 
fink^  it  to  the  statute,  this  would  be  makipg  a  will  merely  to  cfie 
ifttestate.  There  is  a  difference  where  there  is  a  wife,  because  die 
wife  woidd  not  take  under  such  a  devise ;  but  here  it  would  be  a 
pure  intestacy.  As  to  the  evidence  of  his  treatment  of  the  cousins 
beii^  admissible,  I  have  no  case ;  patent  ambiguities  are  not  to  be 
lidped  by  averments,  but  evidence  may  be  given  of  facts,  dehan 
the  will,  which,  by  words  in  the  will,  appear  to  have  been  in  the 
contemplation  of  the  testator. — ^This  is  founded  in  reason.  The 
value  of  an  estate  is  dehan  the  vnll :  but  if  the  testator  refers  to 
it,  the  evidence  of  it  is  admissible*.  This  seems  to  introduce  the 
number  and  age  of  die  cousins,  for  he  seems  in  another  part  of  his 
win  to  refer  to  the  probability  of  there  being  enough  of  them  to 
exhaust  a  fund  of  £2,500  which  he  gives  to  his  wife,  to  be  dis* 
tributed,  by  her,  among  his  owit  relations,  in  shares  of  no  more 
than  £^50  each ;  he  must  therefore  expect  there  would  be  ten 
alive. — ^There  were  fifteen  at  the  dme  of  his  making  his  will,  of 
whom  five  only  have  survived  his  wife.  He  seems  to  have  meant 
persons  to  take,  more  numerous  than  his  next  of  kin.  The  case  of 
Honeywood^n  will,  shews  that  the  Court  will  efFectuate  such  an 
intention^  thou^  more  remote ;  there  the  words  were,  **  to  my 
'^  relations,  however  distant,  who  shall  claim  within  two  years.** 

Idkrd  Chancellor. — It  would  be  very  difficult  to  draw  a  line  in 
fivionr  of  the  second  cousins  against  those  who  are  more  remote. 
If  you  onoe  go  beyond  the  statute,  it  must  extend  to  every  person 
who  can  make  any  claim.  It  must  be  confined  to  the  statute,  that 
is,  to  one  class  under  it,  for  the  wife  cannot  claim,  the  statute 
providing  for  her  by  the  name  of  wife;  therefore,  such  a  will  is 
not  totally  inofficious,  for  it  shuts  out  the  wife.  When  first  these 
cases  came  before  the  Court,  the  Court  said,  that  to  avoid  incon- 
venience, the  best  way  was  to  adhere  to4he  statute.  Probably  the 
first  CMBeu  were,  where  the  testators,  having  exhausted  the  persona 
whom  they  meant  as  objects,  intended  the  rest  for  those  to  whom 
the  law  would  give  it.  The  Court  has  said  in  the  same  moment| 
thai  the  claimants  shall  not  always  take  in  the  proportions  of  the 
,iCaliit^  but  as  die  testator  had  directed ;  as,  where  there  have  been 
brothers  and  brother's  sons,  these  last  took  not  by  representation. 
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*  A*  to  fUi  point  tec  the  mm  of  fwrncnra  t.  Ptyntx,  poft,  47S. 


but 
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V. 

Howard. 


Cases  Argued  and  Determined 

but  per  cofita.  So  where  the  testator  has  said^  to  relations  accord^ 
ing  to  thetr  greater  veed^  the  Court  has  shewn  particular  favour  to 
one.  Here  the  testator  certainly  knew  that  the  word  relatiom 
signified  more  than  $iext  of  kin.  The  evidence,  if  admitted,  could 
go  no  further  than  to  shew  that  he  knew  this.  The  sense  of  the 
words,  as  fixed  by  legal  authorityi  is  not  to  be  altered  by  the  language 
held  on  any  occasion  by  the  testator,  or  by  his  behaviour.  There 
is  no  particularity  in  thiii  will  to  alter  the  sense  of  the  word 
relations.  It  must  be  among  those  entitled  under  the  statute. 
Thomas  v.  Hole,  is  a  stronger  case  than  thb ;  as  it  is  reported  in 
Forr.  (251),  the  bequest  was  to  cUl  the  relations* (Jb). 

Petition  dismissed. 

*  In  tlie  case  of  Widmore  v.  The  Corpcratum  qf  Queen  Anne*»  Bounty,  cited 
ante,  p.  31,  n.  one  of  t)ie  qnestions  was  as  to  the  tliird  part  of  the  residne,  which 
WHK  friven  to  the  testator's  most  necessitous  relations,  by  his  father's  and  mother's 
side ;  the  plaiutift',  Mary  PVoodroffe,  was  the  nearest  relation  on  the  father^s  side 
(his  brotlier*s  daughter)  and  related  also  on  the  mother's,  but  not  so  nearly  as  two 
of  the  defendants.  Lord  Cmnden  held  himself  bound  by  the  statute  of  distri- 
butions, and  decreed  that  third  part  to  the  plaintttf,  excludUig  the  persons  more 
distant.    Vide  Amb.  70,  507,  595,  636  {a). 


[(a)  Vide  also  Maitland  v.  Admr, 
5  Ves.  «5i.  MelHth  v.  Devisme^  5  Ves. 
6^9.    CViftrjrs  V.  OtlcHUtn,  9  Ves.  StiS.] 


vol.  ii.  3S, 
ferred  to.] 


Vide  Pierson  v.  Gamei,  post, 
and  the  cases  there  re- 
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Bill  filed  by  m 
tutor,  for  an  an- 
n«ityof«£200, 
for  bis  own  life, 
sgainst  the  execu* 
tors  of  the  pupil, 
Mipported  by  let* 
tert  referring  to 
an  annnity,  (but 
widioat  any  spe- 
cific length  or 
time  named)  dis- 
missed without 
cotta. 


Jameson  v.  Skipwith  and  others. 

A  BILL  filed  by  the  plaintiff^  as  a  creditor,  against  the  defen- 
•^^  dunts,  the  executors  of  the  late  Godfrey  Bagnal  Clark,  Esq. 
for  an  annuity  of  <£200  for  the  plaintifi''s  life;  Mr.  Clark,  having 
by  his  will  charged  his  estate  with  all  his  **  debts  ky  bond,  mortgage, 
^*  or  simple  contract,*^  The  case  upon  evidence  appeared  thus : 
the  plaintiff,  in  1753,  was  retained  by  Godfrey  Clark,  the  father 
of  the  testator,  as  a  tutor  to  his  son,  then  at  Paris,  at  a  salary  of 
100  guineas  a  year  (though  this  salary  was  freqtiendy  in  arrear),  and 
had  his  board  and  entertainment  in  Mr.  ClarkU  house,  when  in 
England,  or  wherever  Mn  Clark,  jim.  his  pupil  resided.  This 
continued  till  1763*  In  1763,  after  Clark,  jun.  came  of  age, 
Mr.  Jameson  travelled  with  him  into  Italy,  and  continued  to  attend 
him  till  1767;  instead  of  100  guineas  a  year,  he  had  now  £*iGO 
in  this  manner;  the  fother  (who  was  tenant  for  life,  remainder  in 
fee  to  the  son)  made  the  son  an  allowance  of  £\QQO  a  year,  but 
it  was  understood  between  them  and  by  the  plaintiff,  that  £9QO  of 
that  sum  was  for  the  plaintiff.  During  the  time  tliey  were  abroad 
Clark,  jun.  ran  ^500  in  debt  to  Jameson,  for  arrears  of  the  £WO, 
and  £lst  June,  1766,  gave  him  a  note  for  that  money,  and  from 
1767,  th^  salary  was  again  paid  by  tiie  father.    In  1768^  and  at 

various 
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various  subtequeiit  dines,  several  letters  were  MTitten,  both  by  the  1779* 

father  and  son,  in  which  it  was  said  the  security  was  preparing  to  ^^^^^ 

ie  executed  by  the  father  and  son,  and  several  other  references        Jambion 

were  made  to  the  annuity.     Afterwards  the  father  took  an  account      SEiMrira, 

of  the  arrears  due  upon  both  annuities,  and  of  money  due  upon  a 

bond   lie  had  before  given  for  arrears,  and  money  lent  to  him  by 

the  plaiutiiF. — Several  accounts  were  afterwards  made  out  by  the 

father  from  time  to  time,  after  Jameson  had  quitted  the  family,  in 

which  credit  was  given   him   for  sums  due  upon  this   annuity. 

March  30,  1774,  Godfrey  Clark  the  father  died.     After  his  death, 

Clark  the  son  paid  two  quarterly  payments  (which  were  due  before 

the  father's  death)  of  the  <£200  a  year,  and  in  November,  1774, 

an  account  was  taken  of  the  arrears  of  both  annuities,  and  of  his 

£500  note ;  amounting  to  «£2,400  for  which  he  gave  the  plaintiff 

a  bond,  dated  9th  December,  in  that  year.     December  26,  1774, 

Godfrey  Bagnal  Clark  died,  having  made  a  short  will  containing 

the  charge  in  question. 

Mr.  Attorney-General  for  the  plaintiff: — ^The  question  is,  wlie-  [  35  ] 
ther  the  plaintiff  can  make  out  a  claim  in  equity  as  a  creditor  upon 
good  consideration  against  the  estate  ?  By  the  statute  of  Eliz.  a 
good  and  valuable  consideration  must  be  such  a  consideration  as 
has  a  value  and  measure  in  money;  but,  where  there  is  no  com- 
petition with  creditors,  and  the  demand  is  against  the  parties  them- 
selves, a  meritorious  consideration  is  sufficient.  The  plaintifl's 
time  and  attention  would  be  a  sufficient  consideration  in  a  deed, 
not  to  make  it  nudum  pactum.  In  the  letters  they  acknowledge 
tliat  consideration ;  the  mode  of  rewarding  it  they  settled  at  £WO 
a  year,  and,  when  he  did  not  receive  the  money,  they  made  up 
the  account  and  gave  him  a  bond  carrying  interest,  and  the  son 
gave  a  note  for  the  £500,  If  it  is  said  there  is  no  proof  that  it  was 
to  be  for  the  life  of  the  preceptor.  It  must  be  so,  for  what  the 
fither  an3  son  could  grant. — Why  give  a  charge,  unless  it  was  for 
his  life  i  they  might  pay  without,  during  their  own  lives,  and  there- 
fore must  mean  that  it  should  bind  successors.  In  this  Court,  I  do 
not  say  it  could  stand,  if  we  were  in  competition  with  creditors  ; 
but  when  they  are  paid,  the  next  class  of  demands  are  those  upon 
good  consideration,  though  not  valuable  in  the  sense  of  the  statute : 
and  this  especially  against  volunteers.  In  Dr.  Young^n  case,  upon 
the  Duke  of  l¥harton^%  estate — {Stiles  v.  The  Attorney-General, 
fi  Atk.  152.)  Dr.  Young  had  a  bond  from  the  Duke  of  Wharton, 
for  bis  attendance  upon  him  whilst  abroad,  and,  the  estate  being 
forfeited,  the  Crown  granted  it  to  Lady  Jane  Cook,  the  duke*s 
sister,  charged  with  the  duke's  debts.  Lord  Hardrvicke  said,  in 
determining  upon  Dr.  Young^s  claim,  that  there  was  nothing  in  it 
to  make  it  strictly  a  debt,  and  that  the  estate  was  liable  only  to  va- 
luable debts ;  that  it  was  upon  very  good  consideration,  but  he 
would  not  allow  a  creditor,  upon  mere  good  consideration,  to 

come 
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.  Cases  Abgvbo  and  Dptbimived 

come  in  competitioD  with  creditors  for  waluable  oomideratioo :  bat 
^reserved  the  consideration  of  die  doctor^s  claiai  till  the  accoimt 
was  taken  ;  and  then,  there  beimr  a  surplus,  he  was  paid. — ^In  the 
case  of  Lady  Mary  Herbert  v.  Sari  Powis,  April,  1776,  6  Bro. 
p.  C.  102,  several  of  the  considerations  were  not  of  any  kind,  of 
iatne,  and  could  not  be  estimated  ia  money,  and  therefore  would 
not  have  given  her  any  rank  as  a  creditor. 

Lord  Chancellor: — Did  not  the  House  of  Lords  take  some 
of  those  considerations  to  be  valuable  ? 

Mr.  Ambler  for  die  defendants : — The  letters  amount  to  no  more 
than  that  the  father  had  an  idea  of  giving  the  plaintiff  an  annuity^ 
but  indefinitely.  The  payment  does  not  amount  to  a  promise. 
All  that  passed,  as  to  preparing  the  security,  was  in  the  life-time 
of  the  father.  The  whole  does  not  amount  to  such  a  promise  as 
either  a  Court  of  law  or  this  Court  could  compel  them  to  perform  ; 
it  is  merely  an  intention,  not  an  actual  agreement.  The  perform- 
ance of  a  promise  cannot  be  compelled  at  law  without  some  consi- 
deration. This  Court  has  frequently  refused  to  perform  voluntary 
agreements,  even  where  steps  have  been  taken  towards  putting 
them  in  execution.  1  Ch.  Ca.  302.  In  Dr.  Youa^s  caseMhere 
was  a  bond.  A  voluntary  bond,  or  note  so  given,  should  be  post- 
,poued  to  all  debts.  The  case  of  Lady  Mary  Herbert  had  very  me* 
ritorious  considerations.  Here  it  is  too  uncertain  for  the  Court  to 
say  what  duration  the  annuity  was  to  have ;  it  is  quite,  sufficient  to 
say  the  C/arAs  meant  it  for  their  own  lives.  In  1774,  Godfrey 
Sagfial  Clarices  will  was  made;  that  was  a  proper  time  to  have 
given  the  annuity,  which  was  not  necessaiy  to  be  done  by  deed,— - 
he  gave  by  his  will  an  annuity  of  «£400  to  his  brother,  and  of  £25 
to  a  servant,  and  then  charged  the  estate  with  his  debts.  Here 
was  no  contract,  no  consideration,  it  is  uncertain,  and  not  suffi- 
cient to  bind  the  real  estate. 

Mr.  Price  (on  the  same  side). — ^There  are  two  grounds  laid  in 
the  bill,  neither  of  which  is  proved :  first,  that  the  engagement 
was,  at  first,  made  by  the  plaintiff  in  hopes  of  a  permanent  pro- 
vision ;  secondly,,  that  he  bad  refused  other  engagements.  Vhis 
is  stripped  of  every  circumstance  that  has  been  r^ed  upon  in  other 
cases.  A  court  of  equity  must  have  certain  precise  grounds  for 
carrying  any  thing  into  execution.  In  ail  the  receipts,  it  is  treated 
as  a  yearly  payment,  a  mere  yearly  bounty  at  the  will  of  the  giver. 
Lady  Mary  tJerbert*s  case  was  solely  this :  she  was  entitled,  as 
eldest  daughter,  to  administration  to  her  father  the  Marquis  of 
Powis ;  Earl  Powis  obtained  administration,  and  there  was  a  pro- 
mise that,  if  she  would  renounce,  the  terms  should  take  place. 
There  was  also  a  dispute  about  the  guardianship  of  her  niece, 
whom  Lord  Pomis  wanted  to  marry,  and  Lady  Mary  procured 

Lad/ 
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Lidy  Herbert f  of  Cherburvt  to  be  appointed  guardian^  by  ivhoad 
Gonseot  the  match  took  place.  These  were  the  consideratioDs  *• 
It  is  impossible  to  conceive  the  Clarks  thought  of  a  permanent 
provision  for  Jameion. 

Mr.  Man^ld  (on  the  same  side). — ^The  first .  question  is^ 
whether  here  is  any  debt^  any  iengagement  to  pay  to  the  plaintiff  an 
annuity  for  his  life  ? — No  such  engagement  appears  by  the  letters, 
BM*  by  whom  it  was  to  be  paid,  only  that  the  son  was  to  speak  to 
the  steward  about  a  charge,  but  to,  or  by  whom,  does  not  appear. 
It  is  enough  that  there  is  nothing  certain,  or  fixed,  in  evidence.  It 
was  merdy  to  be  a  reward  for  past  services ;  then  it  is  nudum  pactum 
and  woold  not  support  an  action,  much  less  such  a  claim  as  this* 
It  is  not  Tery  accurate  to  state  that  a  consideration  which  would  be 
sufficient  in  a  deed  would  be  so  here. — Considerations  are  not  ne* 
cesaary  to  deeds,  if  there  is  no  bad  consideration  to  vitiate  them, 
as  in  Cray  v.  Rooke,  (For.  153.)  This  is  the  only  view  hn 
which  conlnderations  are  important  in  deeds.  Past  services  are 
not  a  consideration  at  law,  nor  in  this  Court.  Your  Lordship  will 
uoC  conrert  such  a  consideration  as  this  into  a  debt,  and  charge  the 
buds  with  it  under  this  will. 

Mr.  Madocks  (for  the  trustees). — ^Where  the  party  lies  by,  and 
does  not  make  his  claim  in  the  life-time  of  the  person  by  whom 
the  contract  should  be  performed,  equity  will  not  afterwards  aa- 
ast  bira.  This  is  not  an  agreement  to  charge  the  estate  either  by 
the  fiither  or  the  son,  nor  is  it  so  stated  in  the  bill.  It  is  a  claim 
of  an  assumpsit  on  a  promise  that  the  plaintiff  should  have  anan- 
Buity  for  his  life,  and  the  fi|ct  of  payment  is  all  from  which  the 
Court  is  to  infer  the  contract.  It  is  a  mere  personal  promise,  ei« 
ther  from  the  fiither  or  the  son. 

Mr.  Attomey^General  in  reply.— ^We  are  not  praying  a  remedy 
tgainst  creditors  for  valuable  consideration,  but  only  the  execution 
of  a  tnist,  created  by  the  will  of  Godfrey  Baenal  Clark;  for  the 
payment  of  all  bis  just  debts>  whether  by  simp&  contract  or  other* 
wise,  and  against  volunteers  who  take  under  the  same  will.  We 
ire  not  contending  that  this  could  be  enforced  at  law  against 
Oarkf  but  that  it  is  what  he  understood  as  a  debt.  Dr.  ¥oun^9 
case  fully  foimds  me  in  this  distinction.  It  was  a  bond  purely 
voluntny,  for  a  good,  but  "not  valuable  consideration.  Lord 
Hardwicke  laid  down  the  distinction  between  debts  for  valuable 
consideration  and  just  debts^  and  that,  after  debts  on  valuable  con- 

*  There' were  also  other  coniidefatioDfl  ia  that  case,  soch  as  Lady  itfery  de- 
^nhig  die  place  of  dame  df*  kmauwr  to  the  Qneen  of  Fnmee  (ivhich  she  had 
adidted),  apon  the  Earl's  prooiise  to  pay  the  aimHity.»fiee  the  case  at  hu'ge, 
<Bro.P.C.  10«(tt). 
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[<a)  Ed.  Tond.  vol.  i«  p.  255.] 
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1779.         fiderations,  diose  ought  to  be  considered  wbieli  were  upon  honor* 

^^^/^  able  considerationSi  and  which  a  man  ought  «Co  pay,  though  he 

Jamiiow       coidd  not  be  compelled.    It  is  material  that  this  annuity  come 

SciFwiTH,       ^*'^  of  the  son's  allowance.    The  fother  was  only  a  tenant  for  life, 

and  so  meant  to  make  it  a  family  debt*  Upon  alteriiig  that  method 
a  security  was  thought  of — to  be  entered  into  by  whom?  by  both 
—-they  both  must  join  in  order  to  do  it. 

« 

Lord  Chancellor. — The  words  of  the  charge  are,  ''  all  my  debts 
''  by  mor^ge,  bond,  or  simple  contract."  In  1753,  it  would  have 
been  a  claim  only  against  tlie  estate  of  Godfrey  Clark :  and  it 
would  be  impossible  to  say,  that  there  was  any  engagement  for 
valuable  consideration  with  Godfrey  Clark.  Had  the  plaintiff, 
when  he  came  into  the  service,  stipulated  for  the  two  payments, 
it  would  have  been  a  valuable  consideration,  but  it  would  have 
affected  the  father's  estate;  from  whence  it  could  not  be  received^ 
for  the  estate  is  deficient.  On  the  part  of  the  son,  there  is  no 
evidence  to  prove  any  agreement,  or  whM  the  annuity  was  to  be. — 
Every  part  of  valuable  consideration,  and  every  form  of  stipulation, 
ieems  to  be  wanting.  No  bond  is  given  by  the  son  for  the  annuity, 
therefore  it  is  not  to  be  contended,  that  it  could  be  recovered 
against  the  son,  or  his  heir  adversely.  If  a  bond  is  given  oro  iur» 
pi  causa,  or  wliich  is  subject  to  be  rescinded,  the  bond  is  no  se- 
curity, but  if  it  is  giveq  gratuitously,  it  may  be  recovered  at  law : 
in  this  Court  it  will  be  postponed  to  creditors,  but  at  law,  there 
is  no  such  defence.  This  Court  postpones  Uie  gratuitous  bond, 
it  repels  it  from  its  rank,  from  its  not  having  a  valuable  consider- 
adon,  but  the  Court  has  never  raised  Bn  act  to  an  higher  rank  on 
account  bf  its  consideration.  If  the  grant  in  the  Duke  of  Whar^ 
ion*9  case  had  been  in  the  words  of  this  will,  voluntary  bonds 
might  have  been  recovered.  The  question  is,  whether  this  is  a 
debt  by  mortgage,  bond,  or  simple  contract ;  it  is  totally  impos- 
sible in  a  le|;al  sense  that  it  should  be  either ;  the  outside  that  can 
be  made  of  it  is,  that  there  was  an  intent  to  carry  on  the  payment  to 
the  death  of  Jameson.  I  suspect  there  vras  such  an  intention, 
[  99  ]  ^"^  ^  ^  impossible  to  gather  it  fiurther  than  as  a  suspicion, — there 
is  not  enough  in  the  correspondence  to  be  called  proof.  The 
bill  must  be  dismissed,  as  not  having  made  out  the  intention  of 
the  son,  by  the  words,  to  charge  the  estate  with  any  debts,  but 
mortgage,  bonds,  or  simple  contracts ;  or  that  it  was  his  inten- 
tion to  diarge  the  estate  with  £2O0  per  annum  for  Jameson's 
life. 

Bill  dismissed  without  €osts. 

Decree  affirmed  in  the  House  of  Lords,  14th  March,  1780(a). 

[  (o)  1  Bro.  P.  C.  td.  Toml.  S76.] 
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Pratt  r.  Tessier.  1779. 

^I^HE  plaintiff  having  filed  his  bill  for  a  discovery,  the  defendant  Lincoln's  lun 
'*'    put  in  his  answer,  to  which  the  plaintiff  took  a  great  number  Hall,  istSfW^** 
of  exceptions.   These  being  referred  to  Master  Pechell,  he,  think*  fore  Easter  Term. 
ingthem  all  frivolous,  reported  the  answer  sufficient.     Upon  this  Exceptions  to  an-^ 
the  plaintiff  amended  his  bill,  by  striking  out  the  whole  charging  «wcr,— the  an- 
partand  the  interrogatories  grounded  upon  it ;  and,  upon   the  an*  ficulntTplahitfff ' 
swer  coming  in  to  this  amended  bill,  tlie  plaintiff  took  seventy  ex«  amendii;  upon  no* 
ceptions  to  this  answer.  ^^^  coming  in 

•  seventy  excep- 

tions  taken;  mo- 
Mr.  Manila,  for  the  defendant,  moved,  that  this  second  set  tion  that  thexe  ex- 

of  exceptions  should  be  referred  to  the  same  Master  to  whom  the  ceptions  be  rcfrr- 
former  set  had  been  referred ;  which  was  opposed  by  the  plaintift's  Master  with  the 
counsel,  who  insisted  that  the  alterations  were  such,  that  this  was  foi mer  set, 
quite  a  new  bill,  and  any  other  Master  as  competent  judge  of  the  gifted. 
relevancy  and  sufficiency  of  the  parts  referred  to  in  answer  against 
which  exceptions  had  been   taken,  as  the  Master  to  whom  the 
former  exceptions  were  referred.     But  Lord  Chancellor  said,  that 
as  the  allegations  in  the  former  part  of  the  bill  were  the  same,  and 
the  other  matter  roust  be  connected  with  it,  it  was  better  the  se- 
cond exceptions  should  be  referred  to  the  same  Master  with  the 
first,  and  therefore  granted  the  motion  (a). 

[  («)  Liord  Eld&Mf  npon  this  case 
htmg  cited,  expressed  a  doubt,  ob- 
TioBsJy  ibundtd  npou  the  correctest 
practice  of  tlie  Court,  whether  these 
exceptions  shonld  have  been  proceed- 
ed «poD  at  all.  The  practice  being, 
that  if  exceptions  are  talcen,  and  the 
amwer  is  insufficient ;  and  the  plain- 
tiff not  roovlo^  to  amend,  the  defendant 
tanren  tlie  ezceptioDs,  when  that  an- 
swer comes  in,  tlie  plaintiff  cannot  add 
to  tbe  numl>er  of  the  old  exceptions. 
Pmrtridgey.Hayttirft^  llVes.  570,  in 
case  it  was  accordingly  deter- 


mined, that  where  the  plaintiff  has 
obtained  the  usual  order  to  amend, 
and  that  the  defendant  shall  answer 
the  amendments  and  exceptions  to- 
gether,  he  cannot  take  a  new  excep- 
tion to  any  thing  in  the  original  hill, 
but  must  go  before  the  Master  npon 
the  old  exceptions,  as  they  apply  to 
the  original  bill,  and  npon  new  excep- 
tions as  to  the  new  matter  introdnced 
by  the  amendments;  which  however 
the  Master  may  consider  with  refer- 
ence to  such  parts  of  the  original  bill 
as  apply  to  them.] 
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(/)Thb  Parish  op  St.  Luke  Old  Street  r.  The      S**"- '^*!r'i?^\- 

^  !>.«,.„   ^»  C^     T,.^.r.«,.   C.,^««^.^^,.  ffp*Aam,  J  Dick. 


Parish  of  St.  Leonard  Shoreditch. 


550. 


A  BILL  filed  by  the  parish  plaintiiTs^  in  order  to  have  an  is-  Bill  will  not  lie 
■^^  sue  directed  to  describe  and  ascertain  the  boundaries  between  ^^  ^^^^  *".  **•"• 
it  and  the  ac^oining  parish  the  defendants.     The  cause  being  heard  boundaries  be- 

(/  )  Vide  f  Anst.  Rep.  386 ;  and  Lord  Chief  Baron  Macdonald'^  observations  ^t^Jl  ^^**  ^^ 
•poB  the  above  case,  395,  ibid.  "*"^•• 

D  2  at 
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1779*         9t  Lincoln^S'Inn-Hall,  Lord  Chancellor  doubted  whether  a  bill 

wvw  woidd  lie  for  this  purpose,  and  ordered  the  counsel  for  the  plain- 

St  LvKB'i       tiffs  to  look  into  the  precedents  and  speak  to  it  in  term.    And 

Mr.  Madocks  and  Mr.  Macdonaldy  in  support  of  die  bill,  said 
diere  were  several  cases  in  which  sudi  bills  were  proper,  and  cited 
Letkulier  v.  Lord  Castlemain,  on  the^  boundaries  of  the  manors  of 
jllder$brooke  and  Wamtead^  Sel.  Ca.  Ld.  Kins,  60.  (12  Vi.  267> 
pi.  29).  Also,  a  similar  issue  was  directed  in  Bowes  v.  Lord  Dar^ 
Ungton,  1755  (a).  The  bill  lies  as  tending  to  prevent  a  multiplici^f 
of  suiti.  In  the  Mayor  of  York  v.  Pilkington,  Lord  Hara* 
wicke  allowed  the  demurrer  because  there  was  no  privity,  but 
afterwards  changed  his  opinion,  and  over-niiled  the  demurrer. 
(]  Atk.  282.)  There  Lord  Hardwicke  laid  down  in  what  cases 
bills  of  peace  were  proper;  such  as  in  the  case  of  duties,  wh^re 
many  persons  are  interested  who  are  not  before  the  Court.  Sudi 
a  bill  is  proper  for  tithes.  Brown  v.  P'ermuden,  1  Ch.  Ca.  272* 
.So  for  a  suit  to  a  mill. — Sir  Lionel  Pilkington^actat  in  the  duchy. 
So  for  settling  general  fines  to  be  paid  by  the  tenants  of  a  ma- 
nor, Cowper  V.  Clarkf  3  P.  W.  155,  though  not  fonr  a  single  copy- 
holder, to  pay  a  reasonable  fine.  Duke  of  Somerset  v.  France, 
Fortesc.  42. — ibid.  44.— In  2  Atk.  48S,  Lord  Teynham  v.  Her^ 
bert,  it  is  laid  down,  that  where  the  right  cannot  be  settled  in  one 
[  41  ]  or  two  actions,  the  party  may  come  to  this  Court  at  first. — ^The 

case  of  Webb  v.  Conyers  (6),  was  also  mentioned,  as  an  instance 
of  such  a  bill  between  two  lords,  to  try  the  boundaries  of  their 
manors,  but  it  appeared  the  bill  was  dismissed. 

Lord  Chancellor  said,  if  he  should  entertain  a  bill  and  direct 
^  an  issue  in  such  a  case  as  this,  he  did  not  see  what  case  would  be 
peculiar  to  the  courts  of  law.  He  did  not  know  how  to  eittract 
a  rule  from  the  Miiyor  of  York  v.  Pilkington.  Where  there 
was  a  common  right  to  be  tried,  such  a  proceeding  was  to  be 
understood ;  the  boundary  between  the  two  jurisdictions  was  ap- 
parent. That  is  the  case,  where  the  tenants  of  a  manor  claim 
a  right  of  common  by  custom,  because  the  right  of  all  the  tenants 
of  the  manor  is  tried,  by  trying  the  right  of  one ;  but,  in  this  case^ 
he  saw  no  common  right  which  the  parishioners  had  in  the  bounda- 
ries of  the  parish.  It  would  be  to  try  the  boundaries  of  all  the 
parishes  in  the  kingdom,  on  account  of  die  poor  laws.  He  appre- 
hended these  issues  had  usually  been  directed  by  consent  of  the 
parties. — He  therefore  dismissed  the  bill  (c). 

[(a)  For  the  proceedingi  in  these  IVake  y.  Cmuftrif  1  Edtn,  397;  aod 

causes,  vide  1  Eden,  270.1  partlcalarly  Atkytu  v.  Haiton,  3  An8|« 

[(6)  Should  be  H'ake  ▼.  Congers,  since  S87;  Whderion^.  Lord  Egremonty  cited 

reported  S  Cox,  360.    1  Eden,  331 .]  ib. ;  Tk£  Attamey^Getural  v.  FuUtartim^ 

X  (c)  Sec  the  cases  upon  this  ^oint  S  Ves.  Si  Bea.  t63>  iS^or  t.  Crotoirr, 

coUtcttd  and  arranged  in  the  note  to  %  MeriT.  410.] 
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Shirley  v.  Eabl  Fbbrers.  1779. 


car* 


T  AWRENCE  Earl  Ferrers^  whilst  in  the  Tower ^  charged  his  Money  raised  bj 
•^^  estate  with  «£6,000^  which^  being  raised  upon  the  land,  was  deed  "pon  land, 
bfested  m  the  funds,  in  the  name  of  the  Rev.  Walter  Shirley,  his  Se  namW  •* 
brother,  in  trust,  to  pay  certain  sums  to  the  widow  and  children  trnstee,  to  pay 
of  John  Johnson  (whom  the  £ari  had  killed),  the  remainder  to  ^^^^  ^^  residn* 
pay  off  certab  debts  (some  by  specialty,  bearing  various  rates  of  triigtce"*tl^  sim^ 
mterest,  and  others  by  simple  contract) ;  the  residue  to  his  own  use.  pie-contract  debts 
Tbc  late  Earl  contested  the  right  of  the  trustee  to  raise  the  money,  are  not  changed 
in  consequence  of  which  it  lay  in  the  funds  till  a  decree  was  made  ^^  therefore^' 
in  favour  of  the  trust,  and  a  reference  to  the  Master  to  settle  the  shall  not  bear  in« 
several  claims.    A  question  arose  before  tlie  Master,  whether  the  ^f^jLi.^"*  ^^ 
BOipIe-contract  creditors  should  have  interest,  the  fund  which  was  fiied^billf  uid 
for  their  benefit  having  produced  interest.     The  Master  thought  obtained 'separata 
the  matter  not  before  htm,  and  reported  only  their  original  simple-  i^eparts,  from  thai 
contract  debts  due  without  interest.    Upon  an  exception  to  the  ^™^d  ifavc  ci  ^ 
Haster^s  report,  ried  interest. 

Mr,  Mansfield,  for  the  creditors,  insisted  this  provision  was  [  42  ] 
equivalent  to  making  a  schedule  of  the  debts,  and  creating  a  trust 
term  for  the  payment,  which  would  be  in  the  nature  of  a  specialty, 
and  make  the  simple-contract  debts  carry  interest.  Barwell  v. 
Parker,  2  Ves.  363,  which  takes  notice  of  Car  v.  Lady  Burlingtonf 
1  P.  W.  228.    Lord  Bath  v.  Lord  Bradford,  2  Ves.  587. 

Mr.  Bicknel  (on  the  same  side). — ^This  is  not  the  case  of  a 
chaiige  on  land;  the  money  here  was  raised,  and  as  much  Lord 
Ferrers^B  as  if  in  his  pocket.  The  trustee  should  have  paid  the 
money  immediately,  but  could  not,  the  late  Earl  opposing  it. 
The  land  here  has  borne  its  burthen ;  the  only  question  is,  whether 
the  trustee  shall  pocket  the  interest. 

Mr.  Attomy-General  (for  the  tnistee). — ^Where  a  fund  is  pro- 
vided, either  from  land  or  otherwise,  for  die  payment  of  debts, 
the  Court  gives  interest  only  to  those  debts  which  from  their  nature 
bear  interest,  not  to  the  others.  Where  debts  are  to  be  paid 
under  a  decree,  interest  is  allowed  only  to  those  which  bear  interest. 
But  Lord  Hardwicke  says,  that  if  a  man  creates  a  trust  term,  and 
makes  a  schedule  of  his  debts,  it  is  in  the  nature  of  a  specialty, 
because  it  gives  a  specific  interest  in  the  fund :  but  that  is  not  this 
case,  for  there  the  creditor  having  an  aliquot  part  of  the  fund,  he 
nust  have  the  consequence. 

Lord  Chancellor. — ^The  Court  seems  in  that  case  to  put  it  in 
die  oatiire  of  a  specialty  by  deed. 

Mr. 
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Mr.  Attomet/'General  cited  Lloyd  v.  Williami,  2  Alk.  108. 
The  provision  made  by  the  party  does  not  alter  the  nature  of  the 
debt,  llie  meaning  of  the  person  creating  such  a  fund  always  .is, 
that  it  should  be  paid  as  soon  as  may  be. 

Lord  Chancellor, — If  they  are  entitled  to  an  aliquot  part  they 
must  be  so  to  the  whole  produce,  I  cannot  distinguish. 

Mr.  Madocks  (on  the  same  side). — If  they  are  entitled,  it  must 
be  either  by  the  form  of  the  debt  or  by  some  rule  of  the  Court. 
The  debt,  upon  the  bond,  is  the  principal  and  interest,  therefore 
it  is  within  the  terms  of  the  trust,  interest  must  be  paid  as  being 
part  of  the  debt :  but  the  simple-contract  debts,  not  carrying  in- 
terest at  the  time,  the  interest  is  no  part  of  the  debt.  In  the  case 
of  scheduled  debts,  the  debtor  converts  it  into  a  debt  of  a  different 
nature. — Lord  Hardwicke  says  of  the  case  of  Car  v.  Burlington^ 
that  it  would  overturn  the  course  of  the  Court  (S  Ves.  363),  which 
18,  that  the  Master  shall  compute  interest  on  such  debts  as  carry 
interest  (a).  The  same  is  an  answer  to  Maxwell  v.  fVettenhall, 
£  P.  W.  27.  The  general  rule  is^  that  where  a  fund  is  provided, 
the  Master  is  not  to  compute  interest  on  the  simple-contract  debts. 
Shirley  is  a  trustee  witli  an  interest,  he  is  to  have  the  residue,  and 
there  is  just  as  good  reason  that  he  should  retain  the  interest 
against  a  person  not  entitled  to  it. 

Mr.  Mansfield  in  reply. — ^There  are  an  abundance  of  cases 
where  interest  is  given,  at  law,  to  debts  not  naturally  bearing  it. 
Many  of  these  debts  are  for  money  paid,  which  would  bear  interest 
at  law.  llie  nature  of  the  debts  is  not  changed  by  being  sche- 
duled— the  only  difference  is,  that,  in  that  case,  the  man  knows 
what  debts  are  due.  This  is  not  like  the  case  of  a  trust  term, 
ivhere  the  interest  increases  the  charge  upon  the  land. 

Lord  Chancellor, — I  look  upon  it  the  Master  should  not  have 
computed  interest  at  all  in  such  a  case ;  where  there  is  long  delay 
thp  Master  should  do  it  under  the  direction  of  the  Court.  If  I 
were  to  allow  the  exception,  it  would  be  saying  the  Master  was 
competent  to  jud^e  of  the  effect  of  the  deed.  I  think  the  Master 
ought  not  to  t^ke  that  upon  himself.  Upon  the  point  itself,  I  can- 
not see  how  it  could  be  allowed  without  breaking  in  upon  the  ge- 
neral rule.  I  t)iought  it  was  conceived  that,  if  it  were  a  term,  it 
should  not  be  allowed,  because  it  would  press  the  land :  but  if  the 
flebts  carried  interest,  why  should  not  the  land  be  pressed  as  well 
as  any  other  fund  ?  I  do  not  see  that  it  can  depend  upon  the  nature 
of  the  fund.     If  the  residue  had  been  to  the  grantor,  it  would 


[  (a)  It  appears  from  Mr.  Cox's  cd. 
•f  P.  W.,  that  tlicrc  was  no  such  dc* 


clanition  in  the  decree  that  the  simple* 
contract  debts  should  carry  uiterest.] 
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onlj  have  paid  the  debts.    The  whole  practice  of  the  Court  is  1779* 

iidforni^  that  creditors  shall  be  paid  interest  according  to  the  na-  wn/«^ 

tare  of  their  debts  (a).     I  know  it  goes  to  great  hardships,  but  it         Shiblbt 
is  not  necessary  that  such  hardships  should  be  suffered,  because,  if        Faaaaas* 
the  creditors  had  filed  their  bill,  the  debts  would  have  carried  in- 
terest from  the  separate  reports,  so  that  it  is  their  own  delays    But 
this  is  not  before  me,  I  think  it  was  not  the  Master's  business. 

Eiceptum  over-ruled  without  prejudice  to  a  re-hearing. 

[(«)  See  some  of  Lord  Hottlyii's  obserfatioo.i  in  the  report  of  the  cue  of 
Cr€ii2€  V.  UmtUer,  t  Yet.  jiiu.  157.] 


RoBEUT  Saddington  and  Samuel  Cioadby,")  p.  •  ^g.  [  *^  ] 

Assignees  of  Edward  Webber,  a  Bankrupt,  3  '* 

Andrew  Kinsman  and  Joanna  his  Wife,  ^w^^lngf  ^d    ti* 
Mathew  Dove,        -  -  -  -) 

"DY    indenture  quadrupartite,   dated  5Ai  February,  1731,  and   What  intereata  of 

-**  made  between  John  Guji/se,  gentleman,  and  "Elizabeth  his   the  wife  »0Y«t 

wife,  of  the  firet  part,  WilUam  Guyse,  son  of  the  said  John  Guyse,  ^  to\esi  ilTw; 

of  the  second  part,  John  Scutt  utyi  Thomazine  his  wife,  relict  aMt^eesnpoaa 

of  Thomas  Ay  res,  deceased ;  and  Joanna  Ayres,  the  only  sunriv-  hwikmptcy. 

ing  child  of  the  said  Thomazine,  by  the  said  Thomas  Ayres,  her 

former  husband,  of  the  third  part,  and  Richard  Percy  and  John 

Cook,  of  the  fourth  part,  after  reciting  a  marriage  then  intended 

between  the  said  William  Guyse  and  Joanna  Ayres,  and  that  the 

said  John  Scuti  had  transferred  £lfilOO,  part  of  i!  1,500  South-sea 

annuities,  and  «£lOO  South-sea  stock,  to  the  said  Percy  and  Cook. 

It  was  witnessed  that  the  said  £\fiQO  South-sea  annuities,  and 

£\flOO  South-sea  stock,  had  been  so  transferred   to  Percy  and 

Cook,  in  trust,  after  the  marriage,  for  the  said  William  Guyse  for 

Kfe,  and  to  permit  him  to  receive  the  dividends  thereof  for  his  own 

use,  and,  after  his  death,  in  trust  for  the  said  Joanna  his  intended 

wife,  for  life,  and  to  permit  her  to  receive  the  dividends  for  her 

own  use,  and  after  the  death  of  the  survivor,  in  trust,  for  the  use 

of  stich  child  or  children  as  the  said  William  Guyse  should  have 

by  the  said  Joanna,  in  such  parts  and  proportions  as  the  said 

William  Guyse  by  his  will,  or  any  other  writing  under  his  hand 

and  seal,  executea  in  the  presence  of'  two  witnesses,  should  direct 

or  appoint,  and  for  want  of  such  appointment,  then  in  trust  for 

all  the  children  of  the  said  William  Guyse  by  the  said  Joanna,  to 

be  equally  divided,  if  more  than  one,  and  if  but  one  to  the  use  of 

•  The  afBiimeot  b  this  case  goes  so  fully  into  the  subject,  that  it  was  thought 
worth  while  to  insert  it  here,  although  it  never  received  a  decision. 

suck 
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177d«         9^^  o^kf  cf^f^l  ^^  in  default  of  such  issue,  then  in  trust  for  the 
ws/«^  survivor  of  them  the  said  William  Guyse  and  Joanna,  and  the  ez* 

SlDDiNOToir     ecutors  or  administrators  of  such  survivor.    The  said  sums  of 
KiirsMAir  &       <£]  9^200  South'sea  annuities  and  «£  1,000  South-sea  stock  were  ac* 
r  ak\    *    ^u^Hy  transferred  to  Percy  and  Cookf  and,  soon  after  the  ezecu- 
*-        ^         tion  of  the  said  indenture,  the  marriage  between  fVilliam  Giryse 
and  Joanna  Ayres  took  effect.   The  said  fViUiam  Guyse  had  issue 
by  the  said  Joanna  his  wife  a  daughter  named  Joanna  (now  Joanna 
Kinsman f  one  of  the  defendants);  and  in  17<53,  a  marriage  being 
in  contemplation  between  the  said  Joanna  he  daughter,  and  Ed" 
ftard  Webber  the  bankrupt,  previous  to  such   marriage  William 
Guyse  executed  a  deed  of  appointm'^nt,  dated  the  14th  of  March, 
1753,  and  made  between  Edward  Webber  of  the  first  part,  William 
Guyse  and  Joanna  his  wife,'  alnd  Joanna  their  daughter  (the  de- 
fendant) of  the  second  part,  and  Obadiah  Jones  of  the  third  part ; 
^whereby,   after  reciting  the  indenture  of  the  6th  of  'Febrnafy, 
17Sl,  iknd  that  the  trust  estate  had  been  changed  by  act  of  parUa- 
ment,  and  then  consisted  of  «£l,192  :4«:2d.  South^sea  annuities, 
;£698 :  Is :  \0d.  new  South-sea  annuities,  and  £234 :  Is :  6^.  South" 
sea  stock,  then  standing  in  the  joint  names  of  the  said  Percy  and 
Cook  upon  the  trusts  of  the  indentures  of  the  5th  February,  1731, 
and  reciting  the  marriage  then  intended  between  the  said  Edward 
Webber  and  Joanna  the  daughter,  and  that  the  said  William  Guyse, 
in  consideration  thereof,  and  of  the  provision  therein  mentioned  to 
have  been  agreed  to  be  made  by  the  said  Edward  Webber^br  the  said 
Joanna  his  then  intended  wije,  and  the  issue  of  the  marriage,  had 

3[;reed  to  pay  the  said  Webber,  as  the  present  portion  of  the  said 
oanna  his  daughter,  «£  1,050,  and  also  to  appoint  the  said  annuities 
and  stock,  after  the  decease  of  himself  the  said  William  Guyse 
and  Joanna  his  wife,  for  the  use  of  the  said  Joanna  his  daughter, 
so  that  the  same  might  be  taken  and  enjoyed  by  the  said  Fldward 
Webber,  his  executors  and  administrators,  in  further  part  of  the 

Jortion  of  the  said  Joanna.  He,  by  virtue  of  the  power  given 
im  by  the  said  indenture  of  the  5th  of  February,  1731,  did,  with 
the  consent  of  Joanna  his  wife,  appoint  the  said  «£l,192  :  4s :  2^/. 
South-sea  annuities,  £698  :  7s.  \0d.  new  South-sea  annuities,  and 
^234 :  7s  :  6c/.  South-sea  stock,  then  standing  in  the  names  of  the 
trustees,  unto  the  said  Joanna  his  daughter,  in  case  the  marriage 
should  take  effect,  and  covenanted  that  the  surviving  trustee  of  the 
former  settlements  should,  immediately  after  the  decease  of  the 
survivor  of  them  the  said  William  Guyse  and  Joanna  his  wife, 
stand  possessed  of  the  said  ammities  and  stock,  in  trust  for  the 
benefit  of  the  said  Edward  Webber,  his  executors  and  adminis- 
trators,  to  the  intent  that  Edward  Webber,  his  executors  or  ad- 
ministrators, might  cause  the  same  to  be  transferred  as  he  or  they 
[  46  ]  should  direct,  and,  in  the  mean  time,  receive  and  enjoy  the  same 
ferhis  and  their  own  use  and  benefit;  and  in  that  indenture  was 
contained  a  proviso  respecUng  other  children  (if  there  should  be 

any) 
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way)  of  the  said  William  Guyse  and  Joanna  his  wife,  and  that,  1779. 

during  the  lives  of  the  said  tVilliam  Guyit  and  Joanna  his  wife,  v^^^ 

and  of  the  survivor,  they  and  their  surviving  trustee  mighty  with     Saddingtov 
the  consent  of  Edward  Webber,  his  executors  or  administrators,    j.       ^'     ^^ 
change  the  securities,  or  lay  out  the  same  in  the  purchase  of  lands,  ^^^ 

but  nevertheless  such  new  securities  or  lands  to  be  upon  the  same 
trusts,  and  subject  to  the  same  provisoes  as  were  in  the  indentures 
of  the  5th  of  February,  1731,  and  14th  March,  1753,  declared^ 
concerning  the  said  anuuities  and  stock.     Webber,  on  his  part,  en- 
tered into  a  covenant  to  leave  her  half  of  her  fortune  by  will,  if 
there  should  be  no  children,  and  one-third  if  there  should.    Soon 
after  the  execution  of  these  deeds,  the  marriage  between  Edward 
Webber  and  Joanna  the  daughter  took  place.     William  Guyse 
bad  never  any  other  child  by  Joanna  his  wife  than  their  daughter 
Joanna,  the  wife  of  said  Edward  Webber,  and,  some  time  in  the 
year  1756  the  said  William  Guyse  died,  leaving  the  said  Josaum, 
his  wife,  and  satd  Joanna  Web  her  his  otdy  child  surviving  him,  and 
having  made  his  will  whereby  he  gave   to  his   daughter  Joamia 
Webber  all  or  the  greatest  part  of  his  estate,  real  and  personal,  in 
case  she  survived  her  said  husband  and  mother.     On  the  17th  De- 
cember,  1763,  a  commission  of  bankruptcy  issued  against  Webber, 
who  was  found  bankrupt,  and  Albert  Inness,  Benjamin  Vowell, 
and  William  Johnson,  were  chosen  assignees,  and  an  assignment 
of  his  estate  was.  made  to  them  under  the  said  commission;  but 
the  said  assignees  were  afterwards  removed  by  an  order  of  the 
Lord  Chancellor,  made  for  that  purpose.     And  thereupon  the 
plaintifFs  were  chosen  assignees  in  their  place,  and  an  assignment 
of  the  bankrupt's  estate  was  made  to  them;  by  virtue  whereof  they 
became  entitled  to  possess  themselves  of  the  bankrupt's  estate,  in 
trust  for  the  creditors,     in  1772  Webber  the  bankrupt  died,  leaxh 
ing  Joanna  his  wife,  and  the  said  Joanna  Guyse  her  mother,  him 
surviving,  and  afterwards,  in  1774,  the  said  J osmndL  Guyse  also 
died,   leaving  the  said  Joanna  Webber  her  surviving.    Joanna 
Webber,  after  the  deatli  of  Edward  Webber,  intermarried  with  the 
defendant  Andrew  Kinsman;  and  Richard  Percy,   the  surviving 
trustee  (since  dead)  having  made  his  will,  and  appointed  the  de- 
fendants Andrew  Kinsman  and   Joanna  his  wife,  and  Matthew 
Dove,  executors,  who  proved  the  same  and  are  the  said  Richard 
Percifs  personal  representatives,   the  plaintiffs,  the  assignees  of 
Webber,  the  first  husband  of  Joanna  Kinsman,  November  1st,         [  47  1 
1777,  filed  this  bill,  insisting  that  there  having  been  no  odier  issue 
of  William  Guyse  and  Joanna  his  wife,  than  Joanna  the  defend- 
ant, Webber  became,  upon  the  death  of  William  Guyse,  entitled 
by  virtue  of  the  indentareof  1 4th  Marchf  1753,  to  the  said  an- 
nuity and  stock  (subject  to  the  interest  of  Joanna  Guyse)^  that  the 
annuities  and  stock  vested  in  them  by  the  assignment,  and  that  upon 
the  death  of  Joanna  Guyse,  they  became  entitled  thereto  in  trust 
for  the  creditors. 

Mr. 


47  Cases  Argubd  And  Dbtekhiiied 

1779*  Mr«  Ambler f  and  Mr.  Bicknel,  for  the  plaintiffs,  insisted,  that 

ws/w  whatever  property  of  the  wife  the  husband  could  dispose  of  by 

SAonmoTeir     any  means  was  his,  and  vested  in  the  commissioners,  and  was  as- 

Kratiirif  &e#    'V*^  ^7  ^^^  ^  the  assignees,  and  that  this  was  such  an  interest 

'  as  the  husband  might  depart  from,    being  releasable   by  him. 

That  being  vested  in  the  husband,  and  passing  by  the  assi^^nment, 

there  would  be  no  necessity  for  a  fresh  assignment  when  it  came 

into  possession.    Theycited  Miles  v.  fVilliams,  1  P.  W.  £49*  Ja- 

eobMon  v.  Williams,  1  P.  W.  382.     Bosvil  v.  Brander,  ibid.  458, 

and  offered  on  the  part  of  the  plaintiff,  if  the  Court  should  think  it 

necessary,  to  make  a  provision  out  of  the  money  for  Mrs.  Kimmain. 

Mr.  Attomev-General  (for  the  defendants)  contended,  that 
diis  money  notnavii^  become  payable  before  die  bankruptcy,  or 
in  the  life-time  of  the  husband,  was  not  assignable  by  the  commis- 
sioners, but  survived  to  the  wife  like  a  debt,  or  any  other  property, 
over  which  he  had  not  exercised  any  act  of  ownership ;  which, 
though  he  might  have  reduced  it  into  possession,  yet  not  having 
dona  so  it  would  survive. 

Mr.  Madocks{pn  the  same  side)  (a\ — By  the  settlement,  '^  If  there 
^  should  be  but  one  child,  that  child  was  to  have  the  whole  sum ; 
**  if  more,  in  such  form,  manner,  and  proportions  as  the  fether 
^f  should  appoint"  The  father  therefore  \n  this  case  had  no 
power  of  appointment,  it  was  to  the  use  of  the  child.  It  is  said, 
she  is  bound  by  the  settlement ;  but  I  should  submit  that  she  might 
make  her  election.  The  covenant  in  die  marriuge  settleaient  has 
produced  her  nothing,  it  would  be  hard  she  should  be  bound  by 
It.  A%  to  the  nature  of  the  property,  it  is  not  in  possession, 
though  to  become  so  after  die  death  of  the  father  and  mother. 
[  48  ]  The  husband  could  not  reduce  it  into  possession,  no  suit  would 
lie  living  the  mother  who  survived  the  husband.  In  Rawlinson  v. 
Moore,  24th  March,  1778,  rents  of  the  wife's  estate  had  accrued 
after  the  bankruptcy,  but  living  the  husband,  who  died  after  the 
bill  filed,  but  before  the  hearing ;  and  it  was  held  that  not  having 
been  reduced  into  possession  by  the  husband,  they  survived ;  and 
the  bill  was  dismissed. — So  is  Burnet  v.  Kinnaston,  2  Vem.  401. 
The  words  of  tlie  act  of  parliament  of  IS  Eliz.  are  applied  to  a 
different  purpose ;  the  two  acts  of  Jamd  have  brought  into  the 
power  of  the  commissioners  other  interests,  as  equities  of  redem|>- 
tion  and  estates  tail  (that  is,  the  whole  interest)  all  tliat  the  bank- 
rupt is  possessed  of  with  the  consent  of  the  true  owner,  all  interests 
widi  which  he  may  lawfully  depart.  A  husband  may,  for  a  valu- 
able consideration,  assign  his  wife's  cAose  inaction;  but  it  must 
be  subject  to  equity,  and  where  he  has  a  present  right  of  action, 
not  a  right  of  action  to  accrue  in  future.     In  Co.  Lit,  35 1,  tlie 

[  fa)  Vide   TVooUanJs  r.  Croweher,      ticnlarly  noticcs^  Mr.  jlfotfodb's  argu- 
tt  Vcs.  i7i,  wlig^  Sir  JV.  Grant,  par-      weatj 

rule; 
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rule  is  laid  down ;  at  law  the  husband  acquires  bj  the  marriage  a  1779* 

right  to  the  choses  in  action  of  the  wife,  so  as  to  reduce  them  into  Ww 

possession,  or  to  release  them :  where  the  right  is  a  present  right,  Saddi  wexom 
he  may  bring  the  action  in  his  own  same,  and  that  of  his  wife,  Kucsman,  fte* 
and  recover. — This  Court  has  acted  upon  equitable  assignments, 
the  right  of  action  is  the  subject  transferred. — At  law  the  judg- 
ment shall  be  to  the  husband  alone :  but  where  it  b  to  the  hus- 
band and  wife,  it  survives  to  the  wife. — This  Court,  in  analogy  to 
the  courts  of  law,  has  held  that  the  husband  may  assign  the  wife's 
cAoset  in  action  for  a  valuable  consideraUon ;  but  if  he  has  not  a 
right  of  action,  he  assigns  nothing — the  assignment  is  subject  to 
every  equity  the  wife  had  against  the  husband,  if  the  assignees 
come  into  this  Court.  Will  this  Court  say,  that  the  assignment 
can  pass  any  thing  to  which  the  husband  has  not  a  present  right  2 
Here  neither  the  husband  nor  the  wife  had  a  present  interest  during 
the  life  of  the  mother.  In  the  case  of  a  personal  annuity,  where  a 
new  r^t  of  action  accrues  as  to  every  payment,  can  the  husband 
at  law  release  the  annuity,  which  would  be  releasing  a  right  of  ac- 
tion to  accrue  after  his  death?  He  may  assign  for  their  joint  lives, 
hot  not  so  as  to  bar  the  wife  after  die  decease  of  the  husband.  The 
case  of  Thomson  v.  Butler,  Mo.  522*  shews  the  husband  cannot 
release  a  future  right  of  action  of  the  wife;  from  the  nature  of  pro- 
perty lie  cannot  pass  what  he  has  not, — ^where  the  property  of  the  [  49  ] 
wife  is  reversionary,  he  has  not  a  right  of  action,  and  cannot  transr 
ferit.  These  are  rules  of  equity,  where  (tauitas  seqtiitur  legem^ 
A  court  of  equity  can  only  follow  the  law  which  declares  what  the 
husband  shall  have  by  marriage.  This  is  somewhat  different  froqi 
a  ckose  in  action.  It  is  not  a  bond  payable  at  a  future  time,  but  a 
trust  suable  only  in  this  Court — ^The  thing  remains  to  the  wife, 
after  the  death  of  the  husband,  he  only  obtaining  a  right  to  sue  as 
a  means  of  makuig  it  his  own.  Where  he  had  no  right  to  sue,  or 
possession  of  the  thing,  it  continues  the  wife's.  Nothing  can  pass 
Co  the  assignees,  but  what  the  statute  says  shall  pass,  there  is  not 
a  word  in  the  statute  to  pass  this  property,  unless  the  word  debts 
will.  An  application  from  the  assignees  ha^  not  the  same  effect  as 
the  application  of  the  husband  would.  There  is  no  word  applies 
to  this  but  debts,  which,  \^  the  most  liberal  sense,  is  only  the 
right  which  the  husband  had  in  tlie  debts. — ^There  is  a  great  dis- 
tii|ction  in  good  sense  between  what  the  wife  has  in  possession, 
whipb  gives  the  husband  credit,  and  what  she  has  in  reversion,  front 
wl^icb  be  has  no  credit.  There  is  no  reason  why  the  law  should 
bear  hafd  upon  wives,  as  to  future  interests. — It  would  extend  to 
casual  anc|  contingent  interests,  as  the  bi^nl^upt  laws  do  where  tli^ 
belong  to  t)i^  hiisband  himself. 

Lord  Chancellor. — If  there  was  a  settlement,  would  he  not  be 
a  purchaser  of  her  reversionary  right? 

Mr* 


Sa'ddihgtoit 
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1779*  Mr.  ilfac2t)cAi.*---Here  is  no  jointure,  only  the  husbancTt  core* 

nanty  which  has  come  to  nothing. 

'Mt.HoIKH,  on  the  same  aide. — ^It  is  contended  first,  that 
Webber  was  a  purchaser  of  this  reversionary  right,  but  there  never 
Iras  a  valuable  consideration  given  for  it.  Webber  had  1,OOD 
guineas  with  her,  and  only  covenanted  to  leave  her  half  if  diere 
should  be  no  issue,  and  one  third  if  there  should.  In  Drury  ▼• 
Drwy  ia),  (5  Bro.  P.  C.  570,  by  Acr  name  of  Earl  of  Buekmg" 
ham  V.  Drury)  there  was  a  settlement  in  bar  of  dower,  and  she 
had  confirmed  it  by  acts  done  when  of  age — ^There  it  is  laid  down 
tfiat  he  might  have  sold  or  released  this  interest. — Chose»  in  action 
are  not  intended  to  pass  by  the  assignment.  The  statute  of  if.  8. 
is  not  now  in  force,  and  no  subsequent  act  contains  any  such  thing. 
Bate$  V.  Dandy,  2  Atk.  fiOTy  the  disposition  of  the  wife's  cAoset 
in  actum  for  a  valuable  consideration,  only  extends  as  far  as  the 
vGonsideration. — Stress  is  laid  upon  the  word  possibility.  It  is  an- 
awered  by  r^ht  of  action^  and  is  applied  to  the  bankrupt's  pro- 
[  50  ]  pert^. — ^The  whole  right  he  has  over  his  wife's  property,  is  a  right 
of  disposing  of  it  by  certain  acts,  not  without  them*  tVhat  he  may 
lawfully  dqmrt  with  only  signifies  the  bankrupt's  property.  If  the 
bankrupt  had  broken  his  trust  as  a  trustee,  would  not  the  assignees 
put  the  eestm  qui  trust  to  come  in  as  a  creditor  i  This  was  not  mere 
personal  property,  for,  by  the  original  settlement,  the  property  was 
Id  be  laid  out  in  land  at  die  discretion  of  the  moUier.  It  is  admit- 
ted the  assignees  must  make  a  provirion  for  the  wife.  Under  sinu- 
"  lar  circumstances  *  in  Gayer  v.  fViUnmoi^,  the  Court  dismissed  the 

bilL 

•  G«yfr  T.  irUfcifiioii,  8th  and  154li  Novmhir^  1775,  was  as  follows : 
BUI  original  and  supplemental  to  tnmsfer  lo  plaintiflb  «£* S,000  Stmth-iem  stock, 
with  the  diTidends  thereon,  since  the  death  of  Joaies  Sadler ,  to  the  time  of  the 
transfer,  and  that  the  Somik-BHi  company  might  permit  soch  transfer  to  be  made* 
The  question  arose  on  the  wiU  of  Robert  SmUk^  who,  on  the  2Sd  of  Fekfuar^^ 
}7S7,  bequeathed  as  follows,  (viz.)  I  fAw  and  bequeath  unto  George  Stru^er, 
^f  ,000  Simih'§ea  stock,  in  tmst,  that  be  shall  from  time  to  time,  pay  the  in- 
teiest,  dividends,  and  proceeds  of  the  same,  as  the  same  shall  become  due  and 
payable,  unto  my  nephew  James  Sadler^  to  and  for  his  own  use  for  his  life,  and, 
mm  and  after  his  decease,  I  give  and  devise  the  said  £tfi00  Souih-eta  stock, 
with  the  interest,  dividends,  and  proceeds  thereof,  in  trust,  to  and  for  the  bene- 
fit of  Unaiaf  Mary^  EHiabetkf  and  Jamee  Sadler ^  chUdren  of  my  said  nephew, 
eqnaUy  between  them,  diare  and  share  alike,  and  to  be  iran^erred  to  them  qfter 
<M  death  qf  ntg  eaid  nephew,  when  they  ehiM  attaim  thekr  reepecthte  agee  ef  SI 
fcort,  or  dam  <if  marriage  ;  and  if  any  or  cither  of  them  die  before  his  or  her 
/  shmre  diaU  oecome  payable  as  aforesaid,  then  the  share  of  him  or  her  so  djring 
shall  go  and  be  transferred  to  and  amongst  the  survivors  and  survivor  of  them, 
share  and  share  alike,  payable  as  aforesaid*  Robert  Santh  died  without  revok- 
ing .his  wiU,  which  was  proved— Umda  and  JoMies  Sadler  died  infants,  in  the 
life-time  of  the  testator.  Mary  and  Elizabeth  attained  tl,  EHiabeth  married 
Richard  Aetley^  and,  having  survived  her  husband,  died  intestate,  in  the  life* 
thne  of  her  father  Jaatee  Sadler,  leaving  the  defendant,  John  Aetley^  the  infant, 
her  only  child.  The  defendant  ilfary,  (£e  other  daughter,  married  AadrtmPier' 


I  (a)  Shice  reported,  t  Eden,  dO.] 
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bilL    Here  the  bankrupt  has  absolutely  had  more  than  half  the  1779* 

popertj  alreadj,  he  has  had  as  much  as  he  ought  to  have.    Even  s^,^^ 

m  Jaekton  v*  WilUami,  the  money  was  given  to  the  wife*  SjiuDiRorew 

Mr.  Ambkr  in  reply. — The  appointment  passes  all  the  interest  !!*^V ^ 
of  the  wife  to  the  husband.  Drury  v.  Drury  was  all  in  covenant.  L  ^^  J 
Harvey  v.  AihUy^  3  Atk.  607f  shews  that  the  husband  is  a  pur** 
chaser  by  the  setUenient,  and  there  is  an  end  of  the  question.  No 
jKOviaioa  need  be  made. — Then  upon  the  other  head-rHad  it  not 
been  for  the  case  of  Gayer  v.  Irillamon,  the  present  could  not 
have  taken  so  much  time. — ^If  that  case  be  right,  all  the  other  cases 
10  this  Court  are  wrong.  All  the  husband's  property,  tit  po9se$non^ 
eomiimgencyf  or  revernouy  passes  by  the  assignment — those  words 
kave  been  considered  as  passing  every  possible  interest.  Higden 
V.  Wiltiamton^  S  P.W.  132.  Why  does  this  Court  say  the  as^ 
^nees  shall  make  a  provision  for  the  wife  out  of  the  property,  if 
k  does  not  pass  i  Jacohson  v.  WilHams  is  a  case  in  pomt. — I  can^ 
not  pvt  the  matter  more  strongly  than  it  is  in  the  cases^  particularly 
in  that  of  Milei  t.  fVilHams;  the  Court  there  said^  that  choses  m 
action  were  not  assignable  but  to  the  king;  and  that  was  held  suf- 
ficienl  to  pass  it  to  the  assignees.  The  bankrupt  had  a|M)ther  way 
of  eiercising  his  power,  he  might  have  assigned  il^  and,  if  fin* 
vdoahle  consideration,  it. would  not  only  have  deprived  the  wife  6t 
the  right,  but  of  a  provision.  A  release  would  do,  and  if  he  can 
reduce  it  into  possession,  or  release  it,  it  will  pass  to  the  assignee*; 
All  the  cases,  till  that  before  Lord  Bathurtt,  (Gayer  v.  Wilkin- 
mm)m.  upon  that  ground,  Jewsou  v.  Maulson,  2  Atk.  41 7.  IViyfor 
V.  iVheeler,  2  Vem.  564. 

Ijord  Chancellor  asked  whether  it  was  considered  as  the  Uw  of 
the  Court,  tliat,  if  the  husband  should  assign  the  chose  in  action 
without  consideration,  it  will  bind  the  wife,  could  a  volunteer 
come  against  her  into  this  Court  ? — and  whether  the  counsel  knew 
of  any  case  that,  in  point,  contradicts  Gtnfer  v.  Wilkinson,  himself 
not  recollecting  any.  He  observed  that  in  the  case  of  an  assign- 
meut  for  valuaUe  consideration  no  provision  is  made  for  the 
wife.  V 

sm,  wbo,  jn  the  life-tfaae  of  James  Sadler  the  father,  became  a  bankrupt,  and  the 
yfamitifi  were  choten  assignees,  and  on  the  l3th  of  Sepiember,  176S,  bad  an  as* 
■gmfft  made  to  tfaem  of  the  bankrupf  a  estate.  On  the  tStii  of  September^ 
t7S8,  James  Sadler  the  fitther  died,  and  since  that  the  bankrapt  Pierson  aeparted 
tins  Ufe.  George  Strmger  being  dead  intestate,  the  defendant  Thomae  IVUkkh, 
asm  was  made  his  adnib&trator  to  substantiate  the  proceedings. 

l%o  questions  arose  (the  first,  totally  oat  of  the  present  case).  The  seoond, 
wbkh  was  the  priDcipal  question  in  the  canse,  whether  the  assignees  of  Andrew 
Fieraom  the  bankrupt  were  enltitled  to  any  and  what  nart  of  the  said  stock  t 
TiKy  insisted  that  the  statutes  of  bankruptcy  Tested  tne  husband's  right  in  tiie 
aMigaeet  as  effectually  as  if  it  had  been  redaced  into  poiienkwi.  Bat  theLtrd 
CkaHeeOar  diimiised  the  biU. 

Mr. 
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SABDIIiaTAII 
KlBfMAlfy  dec* 

[52] 


.G48%B   AtlQVlD  AND   DlTBHMINSD^ 

Mr*  Amhkr  the  next  day  cited,  as  instances  of  a  Yoitmtanr  as* 
signment,  Sqmbb  v.  fVyp^  1  P«  W.  378,  and  *  Shepherd  v.  Shep^ 
herd,  where  a  bill  being  brought  to  charge  the  estate,  the  Court 
made  a  decree. 

•  Lord  Chancellor. — A  voluntary  assignment  of  real  estate  un<« 
doubtedly  binds. 

The  cause  stood  over,  for  Lord  Chancellor  to  form  his  opi- 
nion:  but  the  parties,  finding  die  delay  inconvenient,  came  to 
a  compromise,  and  divided  the  property  in  question  between 
themtCA> 

*  This  case,  the  reporter  nndentaods,  was  as  foHows :  The  husband  had 
made  a  will  some  years  befbre  his  death,  havfaig  then  children,  to  whom,  as 
wdl  as  the  wife,;  be  had  left  large  fbrfunes ;  afterwards  he  had  other  children* 
and  died  without  altering  his  will,  bv  which  these  younger  children  were  left 
without  a  provision.  This  occasioned  a  question  In  (he  family,  whether  the  birth 
ef  the  children  was  not  a  revocation  of  theSvUI,  and  a  bill  was  either  filed,  or' 
itttendad  so  to  be,  in  order  to  decide  the  ^neitdon.  The  question  was  brought 
«|0  In  the  ecclesiastical  court,  see  the  jn^|nDent  of  Dr.  Hay;  reported  at  lenf^ 
5  T.  B.  51.  n.  Upon  this  tne  widow  and  the  elder  children,  came  into  a  com- 
promise  with  the  younger  children,  in  consequence  of  which  ,£1,000  each  was 
agreed  to  be  paid  to  them  out  of  the  estate  devised  to  the  mother  and  elder  chlU 
dren ;  and  upon  a  bilL  afterwards  filed,  to  sniyect  the  estate  to  the  charge,  the 
Court  made  a  decree  for  that  purpose. 

^  f  See  as  to  the  subject  of  tl&  case,  fTorruI  v.  JIferlflr,  and  Buahmm  w.POl^  in 
Ae  note  in  Mr.  CmTs  edition  of  Peere  WlUianarii  Reports,  vol.  I.  p.  460,  and 
Oiwefl  V.  Probmi,  t  Yes.  jun.  680.  (a) 


[(«)  The  case  of  Womd  v.  JWsrlor, 
aiid  BmhMOM  V.  ^eU,  has  since  been  re- 
ported at  leniF^,  1  Cox,  153.  As  to  the 
general  doctrine  upon  the  wife's  equity 
against  her  husband's  assignees,  vide 
Mar  V.  HiUy  post,  ? ol.  iv.  48.] 


[(h)  As  to  the  power  of  the  hosband 
over  the  wife's  dUsss  In  adion,  vide 
1  Fonb.  on  £q.  315.  Mr.  Kaithby's 
note  to  OgUaJiT  v.  Boseoti,  ^l  Vem^ 
396.  F^rrbeM  v.  Phima,  1  Eden,  50S. 
MUntr  V.  JtfONer,  2  T.  R.  627.] 


S.C. 
f  Dick.  550. 

The  evidence  of 
•ne  witness,  cor* 
roboimted  by  cir* 
cumstauccs, 
though  to  hcU 
denied  by  the 
defendant's  an- 
swer, sufficient  to 
found  a  decree. 


Pbmder  and  his  Wife  t;.  Mathers. 

A  BILL  brought  by  the  original  lessees  of  a  leasehold  estate, 
'^^  against  the  assignee  of  the  Tease,  for  a  specific  performance 
of  an  undertaking  stated  in  the  bill,  to  indemnify  the  plaintiffs 
against  all  rents  and  covenants,  to  be  paid  or  kept  on  the  lessee's 
part  toward  the  original  lessor,  and  to  execute  a  bond  for  securing 
such  indemnity.  The  assignment  had  been  by  sale,  by  auction  ; 
the  conditions  of  sale  did  not  stipulate  the  indemnity  stated  in  the 
bill,  and  it  was  supported  only  by  the  evidence  of  Hogard  the 
auctioneer,  who  swore  such  agreement  was  entered  into  by  the 
plaintiff  and  defendant  before  the  sale,  the  answer  denied  the 
agreement.  The  defendant,  the  original  assignee,  had  made 
another  assignment  of  the  lease  to  a  third  person  (not  a  party)  be- 
fore tlie  bill  brought. 

Mn 
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Mr.  Monoid  and  Mr.  Selwyn^  for  the  plaintifft. — The  only         1779. 
■ttthority  that  the  evidence  of  one  witness  shall  not  be  admitted  ,^^^^ 

against  the  defendant's  answer  is  that  in  Fernon;  (Alam  ▼•  Jour^        Psmbsr 
dau^  1  Vem.  161.)    but,  where  such  testimony  is  supported  by       |^   ^ 
circumstances,  it  is  sufficient,  even  in  an  indictment  for  perjury*       ^^"q"?' 
It  would  foe  so  in  a  tri4  At  law,  if  the  party  sued  there  for  da-         L  ^^  J 
mages.     It  is  strange^  then,  that  it  should  not  be  sufficient  here, 
to  ground  a  specific  performance. — ^The  conditions  of  sale  imply 
the  agreement,  and,  upon  a  bill  for  specific  performance  of  those 
conditions  if  the  plaiutifF.  insisted  such  a  covenant  should  be  in- 
serted, there  is  no  doubt  the  Master  would  have  inserted  it«  There 
is  a  case  in  Strange^  o(  an  assignment  to  a  beggar;  the  judges 
said  it  was  the  folly  of  the  first  assignor,  in  not  taking  such  a 
covenant  from  his  assignee.    The  assignment  is  subject  to  the 
rents  and  covenants  on  ^e  lessee's  part,  which  would  be  unneces- 
sary between  the  assignor  and  assignee.     If  there  were  a  covenant 
to  build,  or  any  other  covenant  which  does  not  run  with  the  land, 
the  assignee  would  be  bound  under  these  conditions.    The  plain- 
tiff here  can  call  upon  no  sub-assignee,  and  if  he  does  not  succeed 
apinat  the  defendant  must  be  ruined. 

Mr.  Aitornof-General,  Mr.  Kenyan,  and  Mr.  HoUkt  for  the 
defendant: — ^Tbe  conditions  of  sale  must  be  presumed  to  contain 
all  the  terms  of  the  contract — ^^Fhe  assignee,  at  law,  is  only  liable 
for  the  rents  and  covenants,  whilst  he  is  in  possession,  although 
the  original  lessee  is  so  for  the  whole  term*  In  this  case  they 
should  have  brought  the  present  assignee  before  the  Court.  No 
decree  can  be  made  upon  the  evidence  of  one  witness,  contradict- 
ing the  defendant's  answer. — ^This  is  the  established  rule  of  the 
Court,  Wakelin  v.  Walthall,  9.  Ch.  Ca.  8.  Alam  v.  Jourdan, 
1  Vem.  161.  Walton  v.  Hobbs,  2  Atk.  19.  Only  v.  Walker, 
S  Atk.  407. 

■Lord  Chancellor. — ^I  take  the  rule  to  be,  that,  where  the  de- 
fendant, in  express  terms,  negatives  the  allegations  of  the  bill,  and 
the  evidence  is  only  one  person,  affirming  what  has  been  so  nega* 
tived,  there  the  Court  will  neither  make  a  decree,  nor  send  it  to  a 
trial  at  law.  Where  the  Court  does  send  it  to  a  trial  at  law,  it 
orders  die  answer  to  be  read  in  evidence,  and  sends  it  to  the  court 
of  law  only  to  find  the  consequences ;  because  the  court'  of  equity 
has  such  a  rule,  therefore  it  refers  to  a  court  of  law  what  a  court 
of  equity  ought  to  do.  lliis  was  done  by  the  House  of  Lords  io 
t  Lord  Milton*^  case.  Tlie  original  rule  stands  on  great  authori- 
ties, so  does  the  manner  of  liquidating  it :  I  do  not  see  great  [  ^4  ] 
reason  in  either.  The  rule  is  subject  to  this  modification,  that  if 
there  are  circumstances  sufficient  to  turn  the  scale,  it  ought  to  be^ 

*  Lekeu  T  Nath,  2  8tr.  ISOI.    See  aUo  Valliant  v.  Dodemead,  %  Atk.  546. 
t  Lard  MiUon  v.  Edgworth,  6  Bro.  P.  C.  ddO. 

turned ; 
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1779.         turned ;  the  oath  of  a  bje-stander,  with  drcumstancet  corroborate 
y^,^  ing  it|  18  better  than  that  of  an  interested  person.    Here,   the 

PswBia  estate  was  to  be  sold  out  and  out  by  auction,  the  vendor  wonid 
.tl..«  eipect  to  hate  no  more  connection  with  the  original  lessor.  The 
terms  imply,  diat  die  assignee  should  stand  in  the  place  of  the 
original  lessee.  Suppose  ^re  had  been  no  assignment  but  the 
money  ready  to  be  paid,  and  the  instrument  tendered  without  sudi 
eof eoantSy  and  referred  to  the  Master,  the  Master,  or  the  Court 
opon  exceptions,  would  have  thoti^t  the  covenant  to  indemnify 
ought  to  be  included.  Here  is  a  witness  to  swear  it  was  so  agreed; 
The  first  objection  made  is  that  the  evidence  is  inadmissible,  upon 
the  ground  that,  where  the  parties  have  ent^ed  into  a  written 
agreement,  no  parol  evidence  can  be  admitted  to  increase  or  dimi« 
msh  such  agreement.  The  rule  is  right ;  but,  where  the  objection 
was  originally  made,  and  promised  by  the  other  party  to  be  recti- 
fied, it  comes  amoi^  the  string  of  cases  in  1  £q.  Ab.  230,  23\, 
where  it  is  considered  as  a  fraud  upon  the  rule  of  law.  Hen, 
die  evidence  is  admissible,  which  brings  it  back  to  its  being  that 
of  only  one  witness.  The  most  that  could  be  expected  would  b« 
to  send  it  to  a  trial.  .  I  do  not  incline  to  that,  for  i  coiild  only  send 
it  to  know  what  a  coiut  of  equity  ought  to  do.  I  think  the  plains 
tiff  ought  to  have  his  decree:  the  rather  because  I  think  I  ou^t  not 
to  hear  a  cause  for  specific  performance,  and  not  decide  it. 

Mr.  HolHsi  suggesting  that  Mr.  Fell  was  present  at  the  execu- 
tion of  the  deed.  Lard  Chancellor  ordered  it  to  go  to  hw,  upon 
ah  issue  whether  there  was  such  a  promise  on  the  day  of  the  exe* 
cution  of  the  assignment.  Upon  the  trial  the  jury  found  there  waa 
such  a  promise,  and  the  plamtifP  had  a  decree  for  a  specific  per- 
formance*. 

*  See  Janson  v.  Aoxy,  f  Atk.  140.    Lemeoe  v.  Ltnete^  1  Ves.  6S.  Armal  v» 
j^scocy  1  Ves.  97.  Reech  v.  Kennegal^  ib.  \tS  (a). 

(a)  See  also   Howorth   v.   Dum^      jNiny  ▼.  DotoZd,  9  Vet.  S75,  wliere  tbU 
^deii,S51.  Lard  CratutoMm  y*  Jokn^      case  is  particularly  noticed* 
SMt  S  Ves.  170.   £iMifit  V.  Bidmea^     v.  ArmUage^  IS  Vet.  80.]    ' 


1E( 


6  Vet.  185,  and  The  Eat  Iwiia  Onm- 


[  55  ]  Randal  v.  Payne. 

Testi^tor  devised,  T^ALSH^  by  his  last  will,  after  several  pecuniary  legacies,  gave 

"SeiS^?"f     •        to  Fraitcti  Gosling  and Paytie  the  sum  of  ^4,000,  for 

eitJier  of  the'  de-  the  use  of  Jane  Wood,  if  nhe  should  marry  with  consent  of  the  trus* 

viseet  should  tee8,if  ttot,  then  only ^1,000;  also  to  the  same  trustees ^4,000.  for 

marry  into  the 

families  of  Aicti^^lpii  or  Go$ling,  and  have  a  son,  I  give  all  my  estate  to  him  for  life  with 
remainders  over ;  if  not  to  RanduL  The  devisees  married,  hot  not  into  the  favoured  fa- 
milies. Remdal  files  his  bill,  bat  dismissed,  for  the  devisees  have  their  whole  lives  to  per* 
form  the  cooditioii. 

the 
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the  use  of  Martha  fVoodf  if  she  should  marry  with  their  consent,  1779* 

if  uoty  only  «£  1,000. — then  there  was  this  clause,  '^  if  either  of  \^^^^ 

^  these  girls  should  marry  into  the  families  of  Goslwg^  or  Rhing'        Randal 

^  iQtt,  and  have  a  sod,  I  give  all  my  estate  to  him  for  life  {with        ^Avaa, 

^  remainders  over) ;  if  they  shall  not  marry,  then  I  give  the  XBflOO 

**  and  all  my  estate  to  — •  Randal  (the  plaintiff)  for  life,  and,  if 

^  he  has  a  son,  then  to  that  son  for  ever,  but  not  lo  come  to  him 

^  till  twentTi-four;  if  he  has  no  son,  then  to  Franm  GasRtig,^ 

A  bill  was  tded,  and  there  was  a  decree  4hat  the  money  shoidd  be 

invested  in  the  funds  till  the  event  should  happen,  and  for  leave 

to  the  parties  interested  to  apply  as  occasions  should  arise.    The 

Woodt  married  with  consent,  but  to  Grefnough  and  Bret,  not  into 

die  fiunilies  of  Rivington  or  Goslings  upon  which  the  present 

plabiiff  filed  his  bill  for  the  residue,  as  beii^  now  forfeited  to 

him* 

Mr.  Mansfield  for  the  phintiff. — ^The  devise,  if  the  devisees 
ibould  not  marry  according  to  the  prescription,  affects  the  residuary 
estate ; — if  they  married  with  consent,  but  not  into  the  families  of 
Rmngion  or  Gosling,  then  the  residue  was  to  go  to  Randal.  Tlie 
defence  of  the  Wooa$  is  extraordinary,  that  the  reversion,  in  case 
dwy  shorfd  not  marry  into  the  families,  is  not  yet  fidlen  in;  for, 
ilieiiigh  they  are  now  married,  their  husbanda  amy  die,  end  they 
may  hereafter  marry  into  the  favoured  families;  and, jtberefore, 
SmdaCa  right  may  never  exist.  The  contingency  must  have  the 
contrary  construction,  that  if  they  married,  odiowise  dian  into 
the  fimulies,  the  residue  was  to  go  over ;  it  was  expected  the  eveot 
woidd  happen  in  the  life  of  Randal,  who  was  thirty  years  older 
llhan  either  of  die  Woods.  Mr.  Gosling  contends  ^t  Randafs 
son  most  attain  twenty-four  years  of  age :  but  the  only  e^nt  id 
which  it  can  go  over  to  Costing,  is  that  of  Randal  having  no  son, 
or  that  son  dying  before  twenty-four. 

Lord  Chancellor, — TAl  they  married  nothing  could  vest,  for 
marriage  was  a  condition  precedent :  then  could  any  thing  vest  uU 
the  whole  contingency  became  impossible? — ^That  suspends  it 
dnring  their  lives. — ^You  suppose,  if  they  once  married,  they  had 
loat  afi  chance  of  marrying  a  nivington  or  Gosling ;  if  he  bad  said 
so,  it  would  have  been  very  well.  Suppose  the  girls  had  married 
saaituX  consent,  one  of  die  husbands  had  died,  and  she  had  mar- 
ried into  one  of  the  favoured  families,  and  had  a  son,  and  that  son 
was  here  claiming  the  estate,  the  Court  would  not  incline  to  refuse 
bin.  The  decree  tfiat  die  money  should  be  invested,  4rc.  must  be 
*  into  execution  (a). 


[56] 


[  (a)  Vide  C«.  litt.  8M  b.  S19  a.] 

Vol.  I.  E  Bekcsatt 


«M  Cases  Arc^ubd  and  Determined 

1779. 

^^"•^  B^NCRAFT  V.  Rich. 

fBDdfbelooSig  TTHE  bill  was,  that  the  trustees  under  the  will  of  the  late  Mr, 
to'wmrcU  oftbe  Rich,  patentee  of  Covent  Garden  theatre,  might  transfer  the 

Courty  cannot  be  irespective  sharps  of  t}ie  suni  for  which  the  house,  S^c.  sold,  be^ 

^nsferred  i^  longing  to  the  children  and  infant  grand-children  of  Rich  (now  in 

acconntant-gene-  the  funds^i  into  the  name  of  the  account^trgeneral^  ^subject  to 

ml,  to  the  cre^t  the  further  order  of  the  Court. 

of  die  cause,  untU 

taken  by  a  Mat-  Lord  Chancellor  said,  it  could  not  be  done  without  the  account 
ter,andlii8re-  being  taken  before  the  Master,  which  could  not  take  much  time 
port  made.  where  the  parties  were  satisfiieii  the  trustees  ha^l  conducted  them- 

selves properly,  and  therefore  ordered  the  account  to  be  taken^ 
and  a  report  made,  and  that  thei^  the  parties  might  be  at  liberty 
to  apply. 


BiSi^tJseaqfttt  Roberts  v.  Hartley. 

Application  thai    'T^HE  application  that  a  cause  may  be  set  down  upon  an  early 
ncamemay  be       -^    day  must  be  by  petidon^  not  by  motion.-^On  the  motion  (^ 
aet  down  upon  an  ^^^  KeiWOn. 
early  day,  murt  •^ 

belnrpetitioo.  -     , 

Putting  in  a  plea  a      In  the  same  csuse, 

snffideDt  compU-  Xhe  defendant  having  applied  for,  and  obtained,  three  orders 
Tntl^ttoKB^  ^^'  ^®  ^^  answer  (not  to  plead  answer  or  demur),  upon  the  ex- 
f^er.  piration  of  the  last  order,  put  in  plea.    Mr.  Attomey-General 

(assisted  by  Mr*  Kenyon  and  Mr.  P^oit)  moved  that  the  ple« 
should  be  suppressed,  as  irregularly  put  in.  Mr.  Kenyon  cited 
Gilb.  Chan.  92.  1  Harris.  Chan.  359*  citing  Mos.  207,  pi.  1 16. 

[  57  ]  Mr.  Man^ld  and  Mr.  Seltsjyn,  on  the  other  side,  contended 

that  the  order  w^  satisfied,  by  a  plea  being  put  in;  and  cite$l 
Jones  v.  Lord  Strafford,  3  P.  W,  79- 

Lord  Chancellor  refused  to  suppreas  the  plea,  holding  it  a  stiffly 
cient  compliance  with  the  order;*  but  as,  from  the  complexion  of 
the  case,  the  defendant  appeared  to  be  using  manifest  delay,  in 
Drder  to  keep  possession  of  a  large  sum  of.  money  (the  produce  of 
the  sale  of  jLe  Gascon,  a  rich  French  East- Indiaman,  taken  by 
the  pl^inti^'s  priyatp  ship  of  war),  in  question  between  the  pairr 
jties,  ordered  the  plea  to  be  argued  the  ne^t  day. 

a  Otherwise  of  a  demnrrer,  though  only  to  part  and  answer  to  the  other  part, 
Vide  Kenrick  v.  Claytany  post,  vol.  ii.  p.  214.  (a) 

[(a)  And  jiee  particularly  TayUtr  v.  ^  Vdwy.  %  Vea,  k  Bea.  355.1 
gWJIi^r,  t9  Ves.  ^H,    f)^  MiflkwUz  v.  ^ 

.Accordingly 
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Accordingly  it  was  so;  and  the  plea  being  a  sentence  of  the  1779- 

court  of  adnuralty,  (g)  which  was  recited  in  the  bill,  and  conse-  wv^ 

quently  biiuging  no  new  matter  upon  the  record,  was  on  that        Robbrts 

ground  over-ruled  (a).  Hartley. 

Plea  of  a  len- 
tence  of  the  Court  of  Admiralty,  recited  in  th«  biU,  over-ruled,  as  briogiiig  no  new 
matter  before  the  Court. 

A  motion  was  then  made  that  the  money  be  paid  into  Court;  Motion  to  pay 

and  an  affidavit  being  read  (which  had  been  before  refused  because  "*2?^*°*i:j**l!??* 

ihere  was  then  a  plea  m  Court),  but  not  specifymg  any  sum  m  par-  noi  tpeeifyliic  Urn 

ticular,  to  be  had  in  the  hands  of  the  defendants,  it  was  refused,     •um  in  defeud- 

ant's  hands,  re* 
Or)  By  thQ  statement  of  this  case  in  Reg.  lib.  B.  1778,  p.  394,  it  appear?,  fused, 
that  the  $en!tence  was  only  generally  mentioued,  and  not  recited  iu  the  bill.' 

[(a)  Vide  PhiUpa  v.  Gibbon,  16  Yes.  ia4.] 


Whitelegg  V.  Whitelego. 

l^TOTION  for  an  injunction  to  stay  waste,  upon  an  affidavit,  InordertooMarn 
^^^  generally,  that  the  plaintiflF  was  entitled  to  the  fee-simple  of  wwte'^iSl^iffiSl 
the  estate,  and  Uiat  waste  was  committed.    Refused  by  Lord  Chan-  y\x  must  set  out  a 
cellor,  for  a  particular  title  must  be  set  out ;  upon  tliis  being  done,  particalar  title* 
and  (he  only  opposition  by  a  similar  affidavit  to  the  first,  on  the 
part  of  the  defendant, 

Motion  granted^ 


TRINITY  TERM.  [  58  ] 

1.9  GEO.  in.  1779, 


Lawson  V.  Hudson. 

IWYLTON  Lawson,  esq.  the  plaintiff's  late  husband,  being  Testator  charges 
•*-*  seised  iu  fee,  by  descent,  of  an  estate  at  Cramlington,  in  his  real  estate 
Jfarikumberlandf  and  other  real  estates  both  freehold  and  copy-  j^'j'^^  ^mon^ 
Wdly  by  his  will,  dated  14th  April,  1748,  devised  the  estate  at  gage,  contracted 
CfYm/Ji^on  (which  was  subject  to  a  mortgage  for<£l,5(X),  con-  by  his  ancestor), 
Iracted .by Jbis  ancestor),  and  also  another  estate  to  be  sold;  and  t|Sfg^||a^^ 
diaq;ed  thesame^  and  also  all  his  personal  estate  (except  «£dOO,  with  bis  debts  aod 
due  on  bond,  which  was  originally  part  of  the  wife's  fortune,  and  legacies.   The 
s|)ecifically  bequeathed  to  her  by  the  will)  with  bis  debu  and  lega-  K*by  2?!L^ 
fies,  and  devised  the  residue  of  his  real  estate  in  trust  for  his  brp-  tate  originally 
ther  John  in  strict  settlement,  subject  to  a  charge  of  «f  100  a  year  liabl^  not  paid 
to  the  plaintiff  upon  the  copyhold  estate.     He  also  bequeathed  to  .^d  th^^^wwutlSj 

paid  it  out  of  the  personal  estate,  shall  be  repaid  the  money. 
£  2  his 
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177d«  ^^^  god-daughter  Winifred  Collingmood  ^100,  out  of  the  freehold 

N^^vw  and  copyhold  estate  as  aforesaid,  and  made  the  plaintiff,  his  wife, 

Lawson  jEixecutrix.    The  opinion  entertained  by  the  widow  and  family  be- 

UuDsoN  *"Sf  ^*^  ^^  personal  property  was  taken  by  her,  liaise  to  the 

Al«gacyof<£iOQ  debts  and  to  distribution,  she  paid  off  the  charge  upon  the  Cmm* 

ont  of  the  ft^*  Ungton  estate,  and  the  mortgagee  assigned  the  same  to  the  de- 

boM^te'^alio  ''^**^^°*  Hudson^  to  attend  the  inheritance;  but  it  having  been 

to  be  borne  by  deterQiined  in  the  H.ouse  of  Lords,*  that  she  was  entitled  to  tlie 

fhtj^  fund,  not  whole  residue  of  the  personal  estate  as  executrix,  she  applied  to 

SanMHii  ^^tiSf  ^®  person  in  possession  (the  brother)  for  re-payment  of  ihe  monev 

^^^^  so  paid  by  her,  in  her  own  wrong,  and  filed  this  bill,  in  which 

the  question  was,  whether,  under  the  will  of  Hytton  Lawson,  the 
personal  estate  was  to  be  applied  in  exoneration  of  the  real. 

[  59  ]  Mr.  iff/onuy-G^iera/ for  the  plaintiff  (last  term). — Mr.  Lattfson 

(the  brother)  contends  that  the  personal  estate  was  to  pay  the  debts 

and  legacies*     Here  the  very  estate  mortgaged  is  that  made  liable. 

The  estate  had  descended  with  the  mortgage,  HyUon  LawsorCz 

/  personal  property  could  not  be  liable,  the  devise  extends  only  to 

hb  otxm  debts.  As  to  the  liegacy  of  «£lOO  charged  upon  the  free- 
hold and  copyhold  estates,  if  the  Court  shou)d  be  of  opinion  that 
It  is  only  in  aid  of  the  personal  estate,  the  plaintiff's  bill  must  b^ 
dismissed  as  to  that  p^rt;  if,  on  the  contrary,  the  opinion  ^otild 
be  that  that  w^s  a  charge  upon  the  freehold  and  copyhold  only,  she 
must  also  be  paid  that. 

Mr.  Aingi,  on  the  same  side. — Mrs.  Lawson,  having  paid  the 
mortgage,  it  is  the  same  as  if  it  was  now  in  the  mortgagee's  hands. 
Mr.  iMWson^s  personal  estate  did  not  receive  any  ben^t  from  the 
mortgage ;  he  took  the  .estate  with  the  onus  upon  it.  The  legacy 
of  jflOO  was  not  a  general  legacy;  the  meaning  was  not  that  it 
should  come  out  of  the  personal  estate,  but  expressly  out  of  the  real. 

Mr.  Scoitf  on  the  same  side. — ^The  objection  that  Mrs.  Lawson 
paid  voluntarily,  is  of  little  weight  in  a  Court  which  corrects  mis- 
takes. As  to  the  ^1,500  it  was  not  his  debt,  the  Cpufrt  will  not 
S resume  he  meant  to  load  his  personal  estate  with  it,  as  the  l%w 
oes  it  not,  virithout  declaration  plain.  As  to  the  ^ICO  being  1^ 
on  a  certain  fund ;  if  the  wi)l  had  not  been  duly  att^ted  to  rasif  re^ 
estate,  this  legacy  could  not  have  been  recovere|d.  There  is  no  cir- 
cumstance in  the  case  to  lead  to  an  inference  that  he  meant  to  pay 
a  debt  not  his  own  ;  but,  if  there  is  aqy  presumption,  it  will  |>e 
that  he  meant  it  to  lu3  ^here  the  law  has  placed  it. 

Mr.  Madocki  for  defendants  (in  this  present  term). — ^Mrs.  Lavy 
ion  paid  the  mortgage  and  acquiesced  eight  years.    The  father  had 

*4rnl  «B,  1777.— See  7  Bro.  P.  C.  p.  511  («). 
£0b}  Edit  Toml.  yp).  it.  p.  %U\ 

incumbered 
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inciufnbered  tbe  estate ;  then  it  is  said  to  be  a  qiiestion,  whether  this         l??^. 
could  be  called  his  (Hiltdn's)  debt. — ^He  was  seised  in  fee  by  de^  ^*^^ 

scenty  then  it  was  his  debt.     It  was  a  debt  to  which  his  property        Lawso* 
was  liable.     The  legacy  is  equally  clear,  his  real  estates  are  chargea        Hudsobt 
with  debts  and  legacies,  ''  and  also  all  his  personal  estate."    The 
rale  therefore  that  the  personal  estate  shall  not  be  exempted  with* 
out  express  words  applies ;  here  are  no  express  words  to  negative 
the  ap^liciltion  of  the  personal  estate. 

It  does  not  follow  because  a  person  says  a  legacy  shall  go  out  of         [  60  ] 
a  particular  fund,  that  he  does  not  mean  it  should  be  paid  out  of 
tbe  personalty,  it  may  be  to  charge  that  fund,  if  the  personalty  shall 
not  be  sufficient  to  pay  all. 

Lord  Chancellor, — If  the  copyhold  had  not  been  surrendered, 
and  the  w9t  not  s0  executed  as  to  pass  lands,  could  this  legacy 
Have  been  raised? 

Mr.  Maodondid,  on  the  same  side. — ^The  question  is,  whether 
tkk  tciistalor'  adopted  the  mortgage  as  his  own  debt.^ — -There  is 
etidnigh'  in^'thb  case  to  shew  that  he  intended  this  should  be  p^id  out 
of  fie  generaVfuMPof  bis  personal  estate.  The  grounds  upon  wbi^h 
tbey  argue  aire  th^sey  that  he  devotes,  to  tbe  payment  of  his  debts, 
the  very  ^ate  sabject  to  the  charge,  and  the  rmduufn  is  not  given 
a#ay.^— Then  it  only  remain^  as  to  the  legacy  r  there  was  a  good 
reason'  for  mentioning  the  real  estate  first,  because  when  the  will 
was  made,  his  personal  property  was  very  small.  But  this  is  not 
sufficient  to  overturn  the  general  rule. 

Mr.  Mitford  on  the  same  side.< — ^The  direction  is,  that  the  real 
estate  ^ith  all  his  personal  estate  should  be  applied,  this  is  an  ex* 
6aordinary  use  of  the  word  alL — Pockley  v.  Pockley^  1  Vef  n.  25, 
shews  the  party  may  adopt  such  a  mortgilge  as  this.  Mrs.  Lawson 
takes  tbe  personal  estate  not  as  a  bounty,  but  by  legal  title,  the  real 
estates  are  taken  as  specific  devises. 

Mr.  ScoU  mentioned  Evelyn  v,  Evelyti,  2  P.  W,  59 1 . 

Lord  Chancellor. — ^The  first  question  is,  Whether  the  £1,500 
should  hdve  b^en  paid  out  of  the  personal  e^t^t^,  if  the  t^statoi^ 
bad  left  no  direction  about  it.     The  second,  whether  the  «£lOO 
AooM  not  come  otit  of  the  freehold  and  copyhold  estate.     It  struck 
me,  that  if  the  will  was  not  so  executed  as  to  pass  real  estate,  this 
£lOO  could  not  be  raised.     As  to  the  £1,500,  the*  only  question 
is,  whether  the  circumstance  of  his  directing  his  debts  to  be  paid 
out  of  the  real  aud  personal  estate,  would  transfer  it,  from  the 
estate  originally  liable,  to  the  personal  estate.     It  struck  me,  it 
made  tbe  real  and  personal  estate  only  liable  to  debts  beyond  that. 
Another  question  is,  whether  its  being  actually  paid  off  makes 

any 
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any  difiierence.    If  paid  in  her  own  wrong  it  cannot  affect  the  case. 

The  «£lOO  must  be  repaid^  as  it  is  to  be  raised  out  of  the  freehold 
Lawson  and  copyhold,  and  the  i?  1,500  from  the  estate  originally  liable 
HuDioif.        toit(fl). 

This  decree  was  affirmed  in  the  House  of  Lords,  on  the  27ih 
PiP*,  1781(6). 

{a)\ide  BiUinghunt  y.  Walker.poBt^      post,  toI.  iv.  199.  and  the  Editor*! 
ToL  U.  694.    and  Hamilton  v.  WorUy^      note  to  the  former  case.} 

i{h)  3  Bro.  P.  C.  edit  Toml.  424.] 


f  61  ]  Wright  v.  Row. 

Money  charged  HpHIS  was  8  devise,  in  trust,  among  other  things,  to  pay  £4  m 
**25e*  7^  cha-  ^^^  arismg  out  of  real  estate  to  a  charity.    The  principal 

rity,  (void  by  the  ^^^^  ^^  referred  to  the  Master,  to  enquhne  whether  it  was  prior  to 
•tatate  of  mort-    the  stat.  9  Geo.  2.  and  the  trusts  were  to  be  carried  into  execatioD. 

S^'^thTl^  *^  "^^  ^^®  ^*®^  ^^''^  ^^^*  ^-  Ii<^^^t  8  Mod.  M2,  as  to  Ike 
dficdefisee^tj^  general  fevour  of  an  heir,  Durour  v.  Moiieux,  I  Yes.  S90. 
to  the  heir  at  law  I^Grosfoenor  V.  Hollam,  before  Lord  Camden,  7th  ilarck,  1767* 
te^SSUw^  Barringion  v.  Hmford,  before  Lord  Apdeyy  this  was  £ljOOO 
it  is  an  exception  1^^^  to  be  laid  out  in  lands,  in  trust,  for  Bamn^on,  charged  with 
Mt  of  the  deTise.  an  annual  sum  to  a  charity,  the  Master  of  the  Rolls  gave  it  to  tb« 

residuary  l^^tee,  but  the  Chancellor  decreed  in  favour  of  the 

specific  devisee,  as  arising  oUt  of  his  estatef. 

*  Robert  Goldsbttry  by  his  will  gave  to  the  plaintiffs  his  execntors,  his  messnaee 
in  Jpawich  (subject  to  a  charge  of  «£lO  given  ont  of  the  same  for  ever),  to  be 
•oldf  and  aher  payment  of  debts,  Ifc,  the  residae  to  some  of  the  defcndaiitS;  he 
then  disposed  or  the  cluirge,  apon  trusts,  some  of  which  were  void  as  charitable, 
OSes,  and  others  as  being  given  to  churchwardens,  who,  not  being  a  corporation,' 
could  not  take.  The  question  was,  whether  the  charge  should  go  to  the  heir 
at  law,  or  to  the  residuary  legatees  (who  were  legatees  of  money  only  to  arise 
from  the  sale).  Lord  Camden  declared  tliat  the  rent*cUarge  belonged  to  the  heir 
at  law,  it  not  having  been  devised  to  the  residuary  legatee.    Amb.  643. 

t  In  Jackwn  v.  Hurlock,  Amb.  before  Lord  Northing^lim,  S4th  of  NsMm- 
her,  1764,  Sir  John  Hartop  had,  by  his  will  given  an  estate  to  Mrs.  Mmk  (whom 
be  afterveards  married  and  made  a  settlement  npon)  subject  to  payment 
of  a£lO,000  as  he  shoilld  direct  in  writing ;  and  he  afterwards  directea  it  to  be 
paid  to  charities :  After  the  marriase  he  made  a  codicil  affirroinff  his  wiU.  Lord 
Northington  held  the  devise  revoked  by  the  will  and  setUement,  put  re-pablished 
by  the  ^>diciL  and  that  the  charge  sunk  for  the  benefit  of  the  devisee.  In  BUmd 
V.  WilkmSf  F^fTuaryf  178f ,  lands  were  given  to  E,  N,  in  fee,  npon  condition 
Mat  her  executors  and  administrators  should  pay  of'lO  to  a  chwrity ;  Sir  ThommM 
SeweU  held  the  <^10  should  go  to  the  heir,  as  part  of  the  produce  of  the  land 
undisposed  of  (a). 

[(a)  Joc/csoa  V.  HurUck,  has  been  since  more  fully  reported,  S  Eden,  S6S«] 


SOXERTIILC 
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IN   THE  HlOlt   COVRT  OP  CfiAKCBlftT.  01 


SOMEKTTLLK  V.   ChAFMANT. 

A  BILL  filed  against  the  master  of  St,  Johns  boapiial,  in  the  an  hospital  to, 
•^*-  city  of  Bathy  and  against  the  corporation^  for  a  renewal  of  a  renew  a  lease 
lease  held  of  the  hospital,  upon  payment  of  one  year's  rent,  by  "JJ^^/^^'^  i^^ 
way  of  fine.     In  1711  an  information  had  been  filed,  which  came  yean  reserved 
onto  be  heard  at  the  Rolls:  Idth  Nov.  1713,  the  Master  of  the  rent)  diamisied. 
Rolls  made  an  award,  which  was  submitted  to,  and  afterwards 
confirmed  by  a  decree.     From  that  time  till  1738,  no  larger  sum 
than  £60  had  ever  been  taken  as  a  fine.     In  1738,  the  estate  being         [  ^^  ] 
moch  improved,  a  doubt  was  entertabed  whether  die  hospital  could 
take  a  larger  fine  without  the  consent  of  the  lessee.     Jones  offered 
£600,  and  it  was  decreed  here  that  they  might  take  it.     In  1 753, 
be  offered  £1,000  which  was  refused ;  but  Lord  Hardwicke^  26th 
March,  1753,  decreed  that  the  hospital  should  grant  a  renewal, 
upon  the  payment  of  that  sum.     A  new  lease  was  granted  accord- 
ingly,   and  Jones  granted  many  under  leases,  with  provisoes  to 
renew  upon  the  payment  of  one  yearns  rent,  whenever  the  hospital 
should  renew  to  him.     By  his  will,  1772,  he  devised  the  estate  :   - 

V^  Imslees,  to  cestain  uses,  taking  notice  that  a  renewal  must 
shoit^  take  place,  llie  trustees  applied  to  the  hospital,  and  cor* 
poraftion,  to  renew,  and,  bdng  refused,  brdught  tnis  bill.  Th^ 
whole  case  was  admitted  by  the  answer ;  biit^dle  Master  and  Bre-  .  i 

thren  insist  they  are  not  bound  by  the  decision^  and  that  the  Court 
had  no  jurisdiction. 


It  i 


Mr.  Mamfidd  for  the  phuntiffs. — ^The  single  question  is,  who- 
tber  the  hospital  is,  or  is  not,  bound  to  renew,  upon  the  payment 
of  «uch  fine  as  tliis  Cou^t  shall  think  reasonable^.  They  insist 
that,  by  the'act  of  parliament,  they  cannot  alieiii^te-;  but  this  would 
be  oo  alineatioii,  the  13  jB/f;s.  authorises  siDch  foundations  to  grant 
leases  for  three  Uves.  In  considering  the  proportion  of  fines;  iKe 
present  situation  of  the  estate  is  not  to  be  looked  at,  as  the  im- 
provements are  in  contemplation  at  the  time  of  entering  into  the 
covenants.  Had  the  court  had  no  jurisdiction.  Lord  Hardwicke 
wcrqld  not  have  entertained  the  petition.     . 

Mr.  Keiwon  for  defendants. — In-  the  case  of  Doctor's  Commpni 
Y.  St.  Paufs^,  it  wa^  held,  that,  though  di^e  was  a  contract' for 
a  renewal,  the  Court  vvould  not  decree  one.  •  »  -i 

Lord  Chancellor. — ^What  interest  have  the  plaintiffs  against  tlie 
hospital  by  way  of  contract,  so  as   to  compel  a  renewal  at  such  a 

•  The  decree  of  Lord  King  in  that  case  was  reversed  in  the  Honse  of  Lords, 
■nd  it  was  ordered  that  the  dean  and  chapter  should  grant  a  new  lease  upon  tlie 
nme  terms,  and  with  the  same  covenants  (except  the  covenant  for  renewal)  with 

the  former  lease.  Bettesworth  v.  The  Dean,  Sfc,  of  Si,  PauVty  3Bro.F.  C.  :^89.  (a) 

* 

[(a)  Edit.  Toml.  toI.  i.  240.] 

fine? 


» 
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fine  ?  Hie  discretion  is,  only,  that  they  should  not  increase  their 
fines  by  taking  two  years  rent,  not  to  prevent  their  taking  a  year's 
rent,  though  it  shall  amount  to  more  than  formerly.  A  perpetual 
renewal  upon  particular  tbrms  would  be  equivalent  to  aiHiIineation. 
The  only  line  would  be  ta  refer  it  to  tlie  Master  to  report  what 
the  fine  for  admission  should  be.  The  contract  widi  the  mtder 
lessee  is  only  that  they  shall  be  renewed  When  die  original  lease 

Bill  dtsnmsed. 


1(a)  See  the  case  of  JVaiion  y.  Hem»' 
w^rth  H99pUal^  14  Ves.  324.  For  the 
C4tes  ci|M>n  eofeoanti  for  perpetual  re* 


newftly  vide  Tnttim  v.  Foote^  post, 
vol,  ii.  p.  636,  and  the  casei  cited  in 
the  Editor*!  note.] 


lint  mortyagt 
(pemdaii€Hie) 
ikUl  exclude  the 
seeoad. 


Robinson  v.  Davison  and  others. 

l^iLTfSr^   fN  this  case  the  second  motifpgtt  filed  his  bill  agamst  die  ittorl* 

^ ^  gegor  and  die  first  and  thud  mortgagees^  to  pay-off  the  first 

mortgi^i  and  that  then  .the  estate  should  be  sold,  his  own  uiort* 
gage  paidy  and  the.  third  be  satbfied  out  of  the  remabder.  Pendiag 
die  suit  the  third  mortgaf^ee  bought  in  the  first  mortgage,  and  this 
Lord  Chancellor  determined  that  by  this  he  had. obtained  aprionly, 
and  should  be  paid  his  whole  money  before  the  second  mortgagee. 
The  Cases  cited  by  Mr.  Madocks  for  the  second  mortgagee  were. 
Earl  of  Bristol  v.  Hmfgerford,  2  Vera.  524k  cited  in  Wortky  v. 
Birkhead,  £  Ves«  $71.  and  3  AUe.  8Q9«  March  v.  Lee,  1  Ch.  Ca. 
162.  Brace  v.  The  Duche$s  of  Marlborough,  2  P;  W.  491. 
Hawkins  v.  Taylorf  2  Vera.  ^.  Turner  v.  Bichnumd^  ibid. 
9U*(a) 

» 

*  Secttt  aUter  a  decree,  WotUey  y.  Btrleftead, .  cited  as  ahove. 


^e)8e6  the  case  of  BMder  v.  BtUUr, 
1  Eden,  SSdy  affirmed  in  the  House  of 
liordsy  5  Bro.  P.  C.  edit.  TomL  X9tf 
where  the  first  mortgage  had  ttib- 
nitted  by  his  answer  to  aitign  to  the . 
teeond,  and  yet  the  third  having  ob- 
tained SB  aasignnent,  was  dsoeed  to 


hold  against  the  fint.  For  the  cases 
npon  th)e  sitbject  which  are  Very  nnmer- 
onsy  vide  Mr.  Cox's  note  to  Brace  v. 
The  DuOum  9f  Mmribmmigh^  2  P.  W. 
491.aiMlf  Mr.  Nolan's  note  to^HsyaJbev- 
▼.  Kol^s,  f  Str.  «40.  OaoBUtif  t.  Her^ 
H§f  UVet.  397^] 


RiCHMAN 


IN  THB  High  Court  or  Chancbry.  6S 

RicHMAN  r.  Morgan.  ,.     .  .  , 

Lincolh  t-IniH 
Hkn. 
TN  the  marriage  settlement  of  John  Butler  the  father,  the^  A  provision  by 
■■'  was  a  provision  made  of  ^8,000  each  for  the  jounger  childi^n  n»rriagc-»etUe. 
of  the  marriage,  with  a  proviso,  that  "if  the  father  should  in  his  ^^^^^^ 
life-time  or  at  the  time  of  his  death,  give  to  any  of  his  daughters  advanced  thouid 
or  younger  sons  so  entitled  to  portions  ot  provisions  under  that  soinsatislacdon 
trust,  money  or  lands,  for  or  in  aclvancement  in  nmrriage,  or  other-  de<^wi^!r"^ 
wise,  the  value  thereof  should  be  deducted  from  the  portion,  fi;i-  «f  4,000  left  by 
las  he  should  by  writing  declare  to  the  contrary.*'    John  Butler,  T*"}J"^®^'  ^ 
senior,  by  his  will  in  1766,  gave  a  sum  of  .£4,000,  in  the  fmids,  mlJtSwr  iLd^^ 
to  bis  wife  for  life,  and  after  her  decease  to  his  second'  son  JoAn  residoeVtlieper* 
Butler,  junior,  and  also  gave  to  John  the  residue  of  his  personal  *?>>>1  ^tate  beioji 
estate,  and  made  him  executor  of  his  will.     John  Butler,  junior,  STch2ld*^ti!fled 
being  entitled  as  a  younger  son  to  the  said  «£8,000,  provided  by  hii  to  tbe  provision 
Ather's  marriage  settlement,   had, .  during  tus   fether^s    life-time  under  the  settle* 
raised   money  by  assigning  the  same    to  the  plaintiff  who  now  SSkcSon^iS'tiMS 
brought  his  bill  to  have  tihe  same  raised  and  paid  to  bim.as  as-  provision, 
sigaee  of  John  Butler,  junior ;   the  defendants  insisted,  that  tbe         [  64  1 
provision  was  not  to  be  raised,  the  value  of  the  £4,000,  subject  to 
tbe  life  of  the  mother,  and  the  residue  amounting  to  more  than 
the  XB,000,  and  going  in  satisfaction  thereof. 

Mr.  Man^ld  for  the  plaintiff. — In  order  to  determine  whether 
dus  be,  or  be  not,  a  satisfaction,  we  must  consider  the  proviso, 
and  whether  the  father  intended  it  so  to  be.  To  be  a  satisfactioo^ 
it  must  be  a  present,  not  a  distant,  provisioo-^-this  applies  to  tbe 
«£4,000,  given  to  the  widow  for  life.  Anothw  thing  necessary 
from  the  rules  relative  to  satisfaction  is,  that  it  must  be  certaiu--^^ 
here  nodiing  is  given  to  John  by  the  will  but  the  £4tfiOO — tim 
residue  was  totally  uncertain.  The  proviso  does  not  say  any  thing 
given,  but  only  sum  or  sums  of  money — then  it  must  be  either  » 
sum  or  sums  of  money,  but  this  was  neither, — the  £4fiOO  was 
only  a  reversionary  interest;  neither  is  the  residue  a  gift  of  a  dear 
liquidated  sum,  nor  an  advancement. 

Mr.  Selwyn  on  die  same  side. — ^The  question  does  not  depend 
upon  any  clause  excepting  the  proviso,  that  \ihat  should  be  given 
by  the  father  should  go  in  satisfaction,  unless  he  should  declare  to 
the  contrary.  It  is-  a  fact  agreed  among  us,  that  he  hath  not  made 
any  such  declaration.  It  is  not  ascertained  what  the  residoe  amounted 
to:  it  is  stated  on  one  side  as  «£l 6,000,  on  tlie  other  only  as 
£6,000.  Tbe  question  is,  whether  Butler  cotrid  not  give  any 
botuity  to  his  son  but  what  would  go  in  satisfaction,  and  whether 
tbe  reversionary  interest  and   tbe  residue  sliall  be  such.    If  the 

question 


4t4  Cases  Arovgd  Avt  Determine?. 

1779.         Cjuestion  was  on  the  ^4000  only,  tlmt  could  not  go  in  satisfurctidrl 

%^s^w  for  a  certain  provision.    Then  as  to  the  residue,  I  know  of  no  cast? 

RicnMAN        where  a  residue  has  been  held  to  be  a  satisfaction.   Tlie  general 

MeaaAH         ^**^  ^^  satisfaction  has  been  upon  debts,  and  there  it  has  been 

aaid  that  the  doctrine  of  implied  satisfaction  has  been  carried  too 

fiu":  Barret  v.  Beckford,  1  Ves.  519,  was  a  stronger  case  than 

the  present ;  until  it  appears  that  the  residue  was  greater  than  the 

portion,  the  resolution  there  was,  that  the  psidue  was  no  satis^ 

faction.    This  is  a  very  different  case  from  giving  a  certain  sura. 

If,  by  possibility,  it  might  be  less  than  the  portion,  it  cannot  be 

a  satisfaction. 

[  85  ]|  Mr.  Reed  (for  the  assignees  of  John  Butler,  jan.>-*This  is  not 

H  case  within  the  proviso^  John  was  twenty-one,  and  the  portion 
then  vested.  The  proviso  was  only  applicable  to  money,  to  be  paid 
]before  the  portions  vested^  A^  standing  coupled  with  the  ezecu- 
torship,  and  attended  ttith  other  marks  of  bounty,  it  is  eqaivalcnt 
to  a  declaration  that  it  should  ndt  be  a  satisfsctioD. 

Ml*.  Ambler  for  the  defendants. — The  anestion  &,  wbethef 
j€fhn  Butler,  having  taken  the  residue,  and  the  £4fl00  is  also  en- 
titled to  take  this  «£8,000.  It  is  a  general  qneation  brought  on  by 
the  assignee  of  ail  the  effects  of  John  Butter.  The  intent  of  tfaie 
deed  was,  that  if  the  husband  and  wife  should  provide  for  tfa^ 
younger  children,  it  should  abate  what  they  would  have  from  the 
jf  8,000.  In  cases  where  the  provision  is,  that  if  lands  shall  come 
to  the  younger  children,  then  the  portions  shall  not  be  raised,  if 
lands  come,  any  how,  it  is  sufficient,  and  the  portions  sink.  It 
was  so  determined  in  Mr.  Pelham*8  case.  If  John  Butler  the 
fether  had  died  intestate,  the  distributive  share  would  have  been 
accounted  as  a  satisfaction. — So,  of  Borough  English  lands  de- 
scending to  the  youngest  son.  As  to  the  <£4,000  it  is  certain,  and, 
if  it  was  not,  that  would  be  no  objection  as  to  any  thing  but  the 
amount,  it  must  be  still  considered  as  a  satisfaction,  so  far  as  it 
went :  this  was  tapable  of  valuation,  and  therefore  to  be  con- 
sidered as  a  sum  of  money.  As  in  the  case  of  estates  tail  given 
to  an  infant,  they  are  capable  of  valuation.— The  £4,000  is  a  sum 
of  money,  only  differing  in  point  of  value  from  being  reversionary. 
In  the  case  of  Watson  v.  Lord  Sondes*,  it  was  held  that  an  estate 

in 

*  fVmtson  V.  Lord  Sondes,  (the  same  case  as  Petham  v.  Lord  Linethi)  9th  afi4 
lOtbof^v^^,  1756.  Amb.  S25.  Tlie  question  arose  upon  the  will  of  Mr. 
Pelkam,  who,  having  four  daughters,  appointed  a  sum  of  «£lO,000,  over  which 
he  had  a  power  under  his  niamage  settlement  among  his  daughters,  excepting 
Lady  Luie9ln  (whom  he  had  advanced) ;  and  also  gave  his  personal  estate  among 
his  other  daughters,  likewise  excepting  Lady  Lincoln,  On  the  tQth  of  AugnMi^ 
I75t,  his  daughter  Grace  married  Mr.  IVtUson,  Mr.  Pelham  gave  her  ^1^0,000, 
by  applying  part  of  the  «;f  10,000  and  other  means,  for  her  fortune :  and  the 

qarstion 


IN  THE  Hiou  Court  of  Chancery. 
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in  remainder  was  given  in  advancement ;  this  is  a  clear  answer  to 
tbe  objection  of  iu  not  being  immediate.    Then  as  to  the  residue 
— [  should  wish  the  distinction  should  be  attended  to  between  this 
case,  and  that  of  an  implied  satisfaction  of  a  strict  debt*    Tbe 
Court  has  gone  so  far  in  the  case  of  a  debt,  that  where  a  man  has 
given  any  thing  that  has  not  amounted  to  so  much  as  the  debt,  it 
has  been  held  as  no  satisfaction.    The  idea  was,  that  a  man  should 
be  just  before  he  was  generous.     If  the  man  owes  £200  to  A.  and 
gives  £300  each  to  A,  and  to  B.    A,  loses  his  debt.    The  doc- 
trine is  pared  away  almost  to  nothing,  for,  if  the  residue  is  left  it  is 
not  a  satisfaction.     So  fer  as  to  cases  of  debt  and  implied  satis- 
Action. — But  this  is  the  case  of  a  portion  and  a  declared  satisfaction, 
for  you   must  take  the  clause  in  the  settlement  together  with  the 
will.    Then  whatever  he  gives  or  leaves  is  to  go  in  satisfaction ;  if 
diere  is  no  other  declaration,  the  deed  itself  is  such.    Theu^con- 
aider  how  hr  the  Court  has  gone  upon  covenants.    Upon  a  cove- 
nant to  leave  the  wife  a  certain  sum,  the  husbaud  dies  intestate^ 
her  distributory  sbare,  amounting  to  more,  is  a  satisfaction — Blart" 
€fy  ▼.  Widmore,  1  P.W.  324.    Leev.D'Aranda,  1  Ves.  1.  Tliis 

Criso  is  the  declaration,  and  the  thing  left  has  its  value.  If  he 
the  value  of  £8,000  it  is  as  much  as  he  ought  to  have,  unless 
the  fktfaer  declared  be  meant  him  to  have  more. — Mr.  Madocks 
said,  it  was  not  meant  as  a  saving  to  the  estate,  but  it  certainly 
WIS  such ;  to  say  it  was  uot  meant  as  a  satisfaction,  is  no  argu- 
ment. It  does  not  turn  upon  Butlers  intention,  it  depends  upon 
the  deed  unless  he  had  declared  otherwise* 

Lord  Chancellor. — ^The  point  they  argue  is,  that  it  did  not  take 
place  as  a  giftj  not  being  given  eo  animo.  Suppose,  in  the  case 
cited^  he  had  given  a  sun^  of  money  upon  an  event,  would  that 
have  been  a  satisiJMitiou  i 

Mr.  Ambler. — It  is  not  necessary  it  should  be  a  preferment, 
whatever  bears  a  value  is  a  satisfaction  for  so  much.  In  Ix>rd 
Pelham^B  case,  die  estate  tail  was  thought  capable  of  a  computed 
value.    The  £4fl00  may  clearly  be  considered  as  a  portion. 

Lard  Chancellor, — ^The  words/or  preferment  are  to  distinguish 
it  from  presents,  4rc.  Then,  being  in  possession  of  this  argument, 
they  say  the  testator  could  not  mean  it  as  an  advancement  to  give 
him  a  residue  or  remainder* 

mestioB  was,  Whedier  the  legacy,  given  by  the  will,  was  satisfied  by  tbe  por- 
tiaa*  Lord  Hm4wUke  laid  down  the  rule,  and  gave  two  reasons  for  it :  1st, 
That  the  Court  leans  against  double  portions ;  (dly,  That  a  yortion  i»  a  payment 
of  Uie  debt  of  nature;  therefore,  being  of  (u>inion,  that  the  gifts  were  by  way 
of  portioB,  be  decreed  that  they  were  a  satisfaction  of  the  Ugacy;  but  a^  to  the 
third  part  of  the  residue  of  tlie  personalty^  and  also  the  real  estate  devised,  it 
was  not  a  satisfiictioa  of  tlu»e. 

Mr. 
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Cask's  AiCotriD  and  Obterminec^ 

Mr.  Ambler. — Smalt  sums  given  detacfaed,  1o  be  sore,  woufd 
ito  moM  be  accountable  for  Here,  than  in  the  case  of  hotchpot. 
^InPugkv.  TTuf  DuJte' of  Leeds,  there  were  two  questiouSy  one 

Siitie  oOt  of  this  case,  the  other  whethef'  the  sum'  advanced  by  the 
the¥  Mhi^  a  satfsfactibn';  Lord  Bathurst  thought  it  was, 

t^rd  Chancellor. — ^It  is  only  if  he  Icfaves,  or  gives  directly,  and 
Witbdtit  qualiftcatibh. 

Ml*.  Attorney-General,  same  side. — ^It  was  not  in  the  power  of 
the  father  to  give,  he  was  prevented  by  the  settlement — ^This  caj<e 
i<l,  in  specie,  new,  for  I  remember  ho  case  where  the  father  could 
declak-e  whether  heih^ant'to  give  in  addition.  Here,  it  was  in  the 
discretion  of  the  father  to  give  in  addition  or  not;  he  has  omitted 
sb  to'  do,  and  n6thihg  cish  supply  it.  The  proviso  was  intended 
to  pf^Vei^l' the  questions  which  Have  aHseri;  t&e  younger  ch^dren 
trere  to  ha^e  Jt^,QO0  a-ple'ce,  but  ii'm^Hi  be  in  the  parent's 
poweif  to  give  th<6m  tidd  or  moAey';  then,  in  that  case>  no  cpn^ 
AhiCtioYl  liTfo  talce'  place,  biit  it' is  to  be  in  compensation  for  tlieit- 
p6ni6ns,  unless  it  is  declared  otherwise:  Wbe'tW  the  provision' 
Mr'^fe  immediate  or  more  remote,  beiq^'  of  yatu^,  that  value  was  to 
A^'coihj^ttted.   This  is  hot  to  extend  to  ornaments  or  matters  of  that 


*  pMf/h&ndhiiUiftr.  TkBihSu  tf  LeiiM  tmd  Men',  in  the  hooie  of  lords, 
lAtfa  Mardk,  1780  (a). 

By  settlement  on  the  marriage  of  GadBlfHtm  EdwardM  tkid  EihsMbHh  Mvrt^ 
dated  S3d  and  S4th  April,  1724,  inU  al,  a  term  of  600  years  was  created  to 
raise  portions  for  daughters,  by  which  it  was  provided,  that,  in  case  there 
sbdnld  be  bnt  one  daughter,  the  snm  of  0^5,000  shoald  tie  rals^  for  sacft  only 
daoffhter,  to  be  paid  at  18,  or  day  of  marriage,  with  maintemUkce  in  the  mean 
wliife.  And  there  was  a  proviso  m  the  settlements  that,  in  d^e  the  jlanghten 
shoflM'be'advaBced,  with  portions  inmotie^'orfnids,  eqtiiit'in  vhltie  to  the  por- 
tions thereby  provided,  in  the  life-time  ofGodolpkin  EdMtr49,  or  he  shoald  gire 
or  leave  them  money  or  lands  not  equal  in  value,  the  trustees  should  raise  only 
•o  much  as  would  mal^e  the  money,  or  value  of  the  lands  so  given,  equal  to  the 
portions  provided; — BXixidiietK  tiie  appellant,  being  the  only  daughter  of  the  mar- 
riage, attained  18  the  4th  Dkcemiber,  1746.  GmI«^Mr  Ednclkrdti  beftlg  posMSMcJd 
of  ^5,300  EoMt'ImUa  annuities  Twhich  he  had  saved  from  t]|e  inco^ie  of  .iJak  e^ 
tate),  tlst  Octiihtr^  1772,  transferred' them  to  the  appellant  EUiMhetk,  then  the 
widow  of  Mr.  Mmkte,  A  bOl  had  been  filed,  atia  the  cause  caittie  on' to  be' 
heard  before  Lord  Boikuni,  S5th  Jim€,  1776,  in  which  there  was  a  decree  in 
favour  of  the  appellant  for  her  portion  ofj£!},000  the  present  qnestion  not  betng 
then  before  the  Court.  The  respondents  afterwards  exhibited^  thei#bill  of  re- 
view, stating,  that,  since  the  prodouncing  the  decree  Iri  that  cause,  they  had 
discovered  that  Gndoipkin  JSeteardi  had  transferred  ttf  the  applSbat  thete  MSn 
annuities,  in  part  of  her  portion.  The  cause  came  on  lOth  Dfcembert  1777,  to 
be  heard  upon  the  bill  of  review,  when  Ijnii  ChancelUir  declared  tiiat  the 
<£5,300  EoMt'lwivg  annuities,  transferred  by  Godolphin  Kdtpard$  to  the  appellant 
EUaMbeth,  vrerc  to  be  considered  as  having  been  so  traosferred  in  part  satisfac- 
tion of  her  portion  of  «£ 5,000  under  the  marriage  settlement,  and  thereibrv 
varied  the  former  decree  so  far,  upon  which  the  present  appeal  was  brought  in 
parliament,  which  being  heard  March  15th,  17S0,  it  was  ordered  that  the  tame 
should  be  dismissed,  and  the  decrees  therein  complained  of  alBrined.  Vide 
^ffvse  V.  Foiaet,  Fhich*s  Prec  Chair.  S409  and  FdMmn  v.  PhUip$,  g  Atk.  f  16, 


[(a)  6  Bro.  P.  C.  edit.  Toml.  1«5.] 


khld. 


IN  THE  .HiG«  Court  or  Chancert.  ^jf 

land,  plate,  jewels,  pictures,  though  of  value.    The  residue  is  1779« 

only  uncertain  until  it  appears  what  it  is.    A  value  may  be  put  wvw 

upon  the  «£4y000.  This  case  stands  on  more  peculiar  circum-  Ricumav 
stances  than  the  Duke  of  Leeds  v.  Pjugh,  or  the  common  ca^es.  Moroait* 
The  father  might  have  declared  to  the  contrary ;  he  not  having  ^  '  * 

done  so,  the  law  of  the  setilejpcic^t  takes  place. — I  admit  he  has         L  ^  J 
not  given  «£4,000  but  something  less,  because  there  was  a  life  upon 
it;  but,  not  being  upon  a  contingency,  it  is  easily  cqnipu^,  fpd 
the  value  is  a  value  in  money.     It  is  only  a  question  before  the 
Master  what  the  -value  is. 

Mr.  Wpoddeson,  on  the  same  side,  cjted  Pelham  v.  fjor4  fifh 
coin,  Anb.  325,  and  Saville  v.  Saville,  2  At^.  4$.9. 

fjord  Chancellor. — ^The  proper  way  now,  wijji  bs  to  seipi^  i^  to 
(he  Master,  to  see  wli^it  he  took  under  the  will,  aud  the  vaflu^  of  % 

it  at  the  time.of  the  testator's  death,  and  to  resu^vp  all  further  co^- 
flderadons.  The  residue,  I  think;  must  be  in  satisffictiojQ^  tjtvere 
will  be  no  aiguing  that,  and  t  am  afraid  the  £4fi6o  must  be 
valued  io  the  same  manner,  which  would  cover  the  whole.  Where 
a  man  leaves  a  residue  he  means  the  money  it  will  produce.  It  is 
impossible  to  say  the  £4tfiOO  after  the  death  ,of  ^  wife,  would 
sot  be  an  advancement.  It  strikes  me  very  strong  diat  this  is  a 
provision,  and  that  under  the  words  in  marriage  or  otherwise,  it 
must  be  to  considered  *. 

•  V|de  post,  vol.  il.  p.  938  and  394.    Lard  Ckanceliar't  judgnoent  in  tlus 
cause  (s). 

{(«)Vidt  also  HajpM  v,  Mieo,  post,  129,  ia  the  Editpr't  notl^  jio  wUldi  tlie 
saM^peat  eases  are  referred  to.] 

TftlLI^  to  replace  money  rabed  by  the  j»ile  of  the  phifitiff 's  One  trustee 
"*^  property  in  die  funds,  by  the  trustee,  and  for  the  appoii^t-  knowing  and  oob« 
nent  of  new  trustees.    TTie  only  question  was,  ^b|et}^(er  Ayw^,  trastee's  SavLg 
onp  of  t}ie  tnistiee^  in  the  df^d,  but  who  had  never  Bj^ecuhed  1%,  or  sold  out  the  tnui 
formaUy  accepted  the  trust,  was  liable,  Mosman,  the  other  trustee,  ^nd,  equally 
<bfother  to  the  plaintiff,  a  widow)  sold  the  stock,  but  Kj/me  krwio  ^^x^^^ 
of  a,  and  concealed  it  from  dip  plaintiff,  and  advanced  her  £500^  tually  sold. 
vibidi  she  said  she  borrowed,  rather  than  sell  out  any  of  the  funds 
{Kyme  knowing  that  they  were  then  sold),  and  thp  money  cimie  .V> 
the  uie  of  him  aii(|[  bis  partner,  who  had  slope  failed.    Aud  Lord 
ChoHceUor  held  him  equally  liable  with  Mo^mo/i  (a). 

[(«)  Vide  Hweff  v.  BUkemnn.  4  Ves.      eutors,  vide  Sadler  v.  IfpbttM^  pojpt,  yql. 
S96.    Chamber9\,  Miuchin,  7  Ves.  186.      ii.  114.    Scurfield  v.  Hiiwes,  post,  vol. 
rrauk  V.  Hobumy  9  Ves.  103.  As  to  the      iii.  90.] 
4islfiactioD  between  trustees  and  e:6e« 

ScOTT 


m 


1779. 


Casiui  Ar/OUbd  akx>  Dbtekmined 


lincoln't  Iiwi 
Han,  84th  Julp, 


Furcliweof  tiit 
lee-siiDole  Id  tlie 
name  of  the  piir« 
diaaer,  and  of 
{terms  in  the  name 
of  a  truatee,  (with 
jan  intenresdog  re- 
Yenion  in  the 
irendon)»  i^mh 
tckUkrinii  wen 
r^Berviiimfinmtr 
iffcikirptnamig 

tennsaretenniin 
groMy  not  attend- 
ant npon  the  in- 
heritancey  ik$ 
jrardhojer  «•#  iktta- 
taf  nMtmiiaUif 

imiemif  aad  mo* 


Scott  v.  F£NHO«LLET{tf). 

(ft)  Rdiearingi, 

Jf  ORD  Chancellor  gave  Judjgment. — The  question  is,  mijetbcr 
''^  the  terms  in  this  case  are  terms  in  gross,  or  to  attend  the  ip- 
heritanccy  which  was  purchased  at  the  same  time.  Sir  Jndrew 
Chadmck  meaint  to  purchase  the  whole  interest,  he  did  not  mean 
to  purchase  with  aq  mterventioQ  of  eleven  days.  All  the  material 
facts  are  these :  In  1099,  Sir  Benjamin  Madox  seised  in  fee  of 
three  acres  of  lands,  part  of  which  are  the  premises  in  question, 
leased  to  Glascock  for  fifty  years,  which  would  expire  m  174S. 
In  1714^  he  granted  a  further  lease  to  the  assignees  of  Glascock 
for  49  years,  to  commence  in  1748.  He  devised  the  estate  in  fee 
(the  terms  being  outstanding  in  the  trustee)  to  M*  Rudyard,  who 
afienirani  married  Edward  Fitzgerald  (d).    In  1779  l4idy  Madox 

(surviving 


wrem  deeimtBtiam 
$h4iiihe^9k9Mbe 
0f$ewi^mf9tLtkt 
kikerUmuif). 


((«)  Tbiscanse,  in  which  several  points 
were  made,  the  statement  of  which  is 
jat  great  length  in  the  Register's  booky 
B.  1771,  fol.  547,  came  on  ori^nnally 
on  the  t9th  and  dOth  ilpril,  1771,  be- 
fore Lord  Bathmnt ;  it  now  came  on 
the  fSd  and  24th  Jiify,  1778,  npon  a 
reliearingas  to  tills  point  only,  Reg. 
Lib.  B.  1778,  fol.  573.] 

[(6)  This  rehearing  was,  inconse- 
quence of  the  opinion  of  Mr.  Foinie, 
printed  in  2  Collect.  Jurid.  f  97,  in 
which  the  doctrine  npon  this  snbiect  is 
very  ably  stated.  It  is  however  ionnd- 
ed  m  a  great  measore,  npon  a  fiict  on 
which  Mr.  Femiu  was  mis-informed. 
Til.  that  the  rents  reserred  by  the 
trostees  npon  the  terms  granteid  by 
them  to  Sir  A.  Chadwieky  had  been  af- 
terwards purchased  by  him,  so  that  no 
beneficial  interest  renudned  in  the  re* 
¥ersion  reserved  npon  them.] 

[(c)  The  words  in  the  marginal  note 
printed  in  italics,  are  inserted  in  the 
present  edition,  for  which  alteration, 
vide  the  note  at  the  end  of  the  case.] 

[(d)  The  following  statement,  taken 
from  the  Register's  book,  onght  here 
Co  be  insertra,  as  necessary  to  make 
the  case  intelligible :— '*  Dame  Doro* 
thy  Madoxj  by  her  will,  dated  the 
Idthofilpri/,  1733,  after  reciting  the 
leases,  and  that  they  were  vested  in 
M«rmaduke  AlUngtm  and  Thomas  Ma- 
dox, in  trust  for  her,  directed  that  the 


said  Marmadtdee  AUmfton  and  Tkoma» 
Madoxj  should  stand  possessed  of  the 
said  leasehold  lands,  and  premisety 
npon  trust  to  pay  the  clear  rents  and 
profits  to  her  grand-daushter  Marf 
FUzgeraldf  exclusive  of  the  said  £i» 
ward  FUsgerald,  and  also  directed  that 
the  said  Marmadake  AUiagiim  and 
TUmdmis  MadoXf  their  executors,  ad- 
ministrators, and  assigns,  by  fines  tp 
be  taken  on  leases  to  be  granted  by 
them  of  the  said  leasehold  premises 
in  reversion  yearly,  during  the  life  of 
the  said  Mary  FitzgerM  and  Edward 
Fiixgeraldf  and  until  .the  commence* 
jfkent  of  the  said  fifty  years  term  raise 
Jf  100  a  year,  for  the  sole  use  of  the 
said  JMiary  Fitzgerald^  during  the  life 
of  the  said  E4ward  FUzgeraldf  te. 
for  which  dke  willed  that  her  satf 
trostees,  their  executors,  administra- 
tors, or  assigns,  should  yeariy,  during 
the  life  of  the  said  itfcry  FiugeraH 
before  and  until  the  commencement 
of  the  said  fifty  years  term,  by  indm^ 
tnres,  whereunto  the  said  Mary  FUm» 
geraldf  should  be  a  party,  lease  in  re- 
version for  the  best  fines  that  could 
be  gotten  for  the  same,  all  or  any  of 
the  said  leasehold  premises,  for  any 
term  less  than  the  teim  granted  by  the 
original  indentures  of  lease,  so  as  upon 
every  such  lease  there  was  made  pay- 
able such  yearly  rent  and  rents  as 
should  bear   an  equal  proporttim  »a 

near 


IN  THE  High  Court  of  Chancery.  69* 

(ninrWiog  Sir  B.  and  being  entitled  to  the  beneficial  interest  in  the  173^ 

terms)  bequeathed  the  terms  to  M.  Rudyard  (who  was  entitled  to  %^pvw ' 

the  reversion  in  fee  of  the  estate)  for  lire,  remainder  to  raise  por-  Scott 

tioos  for  children,  with  a  proviso  that  the  trustees  should,  between     YmkUQ^Lim^ 

1722,  or  the  death  of  Lady  Madox,  and  1748,  when  the  tnist 

would  come  into  possession,  raise  £100  per  ann.  for  — '-^Rud^ 

yard  darii^  her  coverture,  but  if  she  should  become  non-covert, 

tben  £200  per  ann.  till  she  should  come  into  possession.     Tlie 

question  arises  on  the  execution  of  this  trust     Sir  Andrew  Chad' 

mck,  IStfa  June,  17^,  purchased  of  Mary  Rudyard,  then  Mary 

liizserald,  the  fee-simple  estate,  and  so  much  of  the  terms  as  re^* 

kted  to  it,  and  the  trustees  executed  their  power  by  granting  a  de*> 

rivative  lease  to  trustees  for  Sir  Andrew,  with  a  nominal  reversion 

(eleven  days)  to  themselves.     On  the  same  day,  they  executed  their 

power  on  the  second  lease  also,  with  a  nominal  reversion.     In 

that  lease  it  was  thought  proper,  to  declare  the  intent  of  conveying 

k  to  trustees,  to  be  in  order  that  it  might  not  merge. — ^This  was  a 

iiiatake :  but  it  strongly  shews  his  intent  that  the  terms  should  at* 

tend  the  inheritance.     He    purchased  three  other  estates  in  the 

same  manner,  except  that  there  he  purchased  the  leases  in  his  own 

namei  and  the  fee-simple  in  the  name  of  trustees.    The  question 

stands  on  the  plain  ground  of  his  having  so  purchased  one  in  bis 

own-name,  the  other  in  the  name  of  trustees,  whether  these  terms 

are  in  gross  or  to  attend  the  inheritance.     Every  term  standing  out         [  70  3 

i^  at  law,  a  term  in  gross.    If  it  is  different  in  equity,  it  must  be 

by  affecting  the  person  holding  the  term  with  a  trust  to  attend  the 

ioberitance-    This  may  be  by  two  ways.     By  express  declaration^ 

>— and  then,  whether  the  trust  w«uld  or  would  not  merge,  and 

whether  the  reversion  be  real  or  only  nominal,  it  must  be  attendant 

upon  the  inheritance.     Here  it  is  not  upon  express  declaration, 

then  it  must  arise  from  implication  of  law,  founded  on  the  sta* 

tute  of  frauds,  which  forbids  any  trust,  except  by  writing  or  by 

implication  of  law.    As,  if  an  estate  be  purchased  with  my  money, 

it  18  in  trust  for  me  by  implication  of  law,  and  is  out  of  the  statute. 

Where  one  is  seised  in  fee-simple,  and  there  is  a  term  outstanding 

lo  the  use  of  the  'person  seised  in  fee-simple,  it  is  the  property  of 

ibe  person  so  seised  in  fee-simple.     Besi  v.  Stampford,  Pr.  Ch. 

252  ;  also  in  Freeman  and  Salkeld,  lays  down  that  where  if  in  the 

saoKB  hand  it  woqid  merge,  there  it  must  attend  the  inheritance. 

An  attempt  has  been  made  to  make  a  difference  from  the  cases  of 

Whitchurch  v.  IVhitchurch,  and  Baden  y.  Lord  Pembroke.     In 

Whitchurch  v.  Whitchurch,  (2  P.  W.  236.)  it  was  not  a  future 

lerm  but  an  immediate  one,  and  the  term  did  not  merge,  there 


\af  miffh^  be  totbesnid  nesenred  incident  to  the  reversion  of  the  said 

rcBts  of  JttO  a  year,   and  so  as  the  premises  rftnaioiug  iu  the  le^spp  therer 

rent  reserved    in  eveiry  sn.ch    leaM!»  oft^J 
#|ioald    continue  during  such  lease, 

being 


ftaHOHlMT* 


79  Cases  Argxjed  and  OfiTERuiiffiD 

)7j)^^         bc^g  an  inUrmediiite  term-    Auother  cicciiinHtanoe  u^iich  makes 
Www'  Ibajt  case  imq[iateru4^»  th^t  WhUchurck  had  puriohased  tli^  in* 

acoTj  beritance  iaod  (heaii^  4he  whole  interest,  bodi  the  terms  wei^  his, 

^«.  ,m^  W^t^y^e  w^s  ao  inlereat  outstaading  except  in  form.  There  was 
j^oaigumeiU  on  that  part  of  the  case,  for  it  was  takeisi  for  granted 
the  terms  were  to  attend  the  mheritancc;  the  only  question  was^ 
whether  a  will  capable  of  posing  a  chattel  interest,  divided  the 
lei^ms  from  the  fee-simple.  In  Baden  v.  hord  Pembrokcp  £  Vero. 
52,  Lord  Pembroke  demised  for  oinetyniune  years,  upon  an  .express 
trusty  to  re<4emise  to  him  ujuder  a  pepper-corn  rent  for  his  own 
Ufey  a  rent,  by  way  pf  jointure,  for  the  Countess  durjing  her  life, 
and  a  pe|]^perHCom  rent  during  ihe  remainder  of  the  term. — Lord 
Pembroke  was  entitled  to  the  whole  interest,  tlie  uses  being  ex« 
hausted ;  and  there  was  no  question  as  to  its  being,  in  its  own 
9itur^  a  trus^  to  attend  the  inheritance.  The  hill  was  fiKxl  on 
the  idea  that  tfie  term  was  assetSi  and  even  in  a  case  where  il 
was  held  that  such  a  term  was  assets,  it  was  held  io  be  iho 
*  heir^s  after  payment  of  the  debti^.  These  cases  dp  not  carrf 
the  law  of  die  Court  an  iota  beyond  what  it  went  to  before. 
A  tnist  arises  from  the  circumstance  ai  the  interest  bdoBgiiic  to 
<he  owner  of  the  inheritance^  Sir  Andrew  Chadmick  saight  haye 
given  these  terms  to  a  strainer,  and  if  the  inherilapce  daacettdcd, 
t'^^  1  tbe  heir  at  law  might  demand  the  rents  reseryed  by  the  jcysaea.  Il 
is  said  to  be  ^twmely  plaip  that  Sir  uin4fW  Chadmck  meant  to 
consdWale  the  interests :  this  19  begging  th^  question.  It  is  true 
4ie  maant  to  take  the  laigest  intepiest  he  could,  but  by  no  means 
ppparentthat  he  meant  to  conspUdate  the  interests*  /  2ay  no  $tre$$ 
Pli  the  dgjfi  of  tfit  reverdon,  for  it  was  mea^t  only  as  a  nominal 
reversion f  darinf  th0i  time,  the  rent  would  be  to  the  original  les^ 
9ee$—but  thejf  did  not  mean  to  reserve  a  substantial  isUerest.  It 
would  be  necessary  there  should  be  nn  express  trusjt,  to  make  thb 
attendant  on  the  inheritance;  the  transaction  does  not  supply  a 
pecessary  construction  of  Uw.  It  is  a  vi^  nice  and  a  very  new 
point,  whether  tbe  intent  to  pnrdiase  the  whole  interest,  is  auffi* 
cient  to  make  the  term  attendant  upon  the  inheritance.  The  ins- 
possibHity  he  voas  under  qf  purchasing  the  whole  rendered  mm 
express  declaration  siecessasy,  to  make  it  attend  the  iiU^eritanee(fi)m 

Decree  affimiedm 

*  Perha{ii  Cha'prnoM.  v.  B^nd,  1  Vera.  11$. 

[(4i)Itha8  long  been  established,  that  inheritance  draws  to  itself  the  terai* 

vhere  the  same  person  has  the  inbe-  and  makes  that  attendant   upon  it. 

fitance  and  the  term  in  himMlf^  though  WhUchmtrBk  y.  WhiUhmck^  cited  p.  TO. 

lie  has  in  one  the  eouitaWe  interest,  Gwidright  ▼.  8ale%^  2  Wils.  9i9*  Mt* 

and  tbe  legal  estate  lu  the  other^  tbe  ltotler*s  note  to  Co.  litt.  S90  b.  Cr- 
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MICHAELMAS  TERM. 


to  GEO.  III.  1799. 


(f)  BOTELElt  V.  AlLINOTQN. 

A  BILL  filed  by  plaintiff,  who  had  contracted  for  the  sale  Of  Kecorery  will 
•^^  the  estate  in  question,  against  Henry  AlUngtoHf  the  repre-  bar  equitable 
aentative  of  the  surviving  trustee  in  the  original  will,  and  also  de-  ^»^*^*  ^^^* 
visee  of  the  reversioner  in  that  will,  for  a  conveyance  of  the  legal 
estate.     Subsequent  to  devises  in  the  original  will,  which  never 
took  effect,  stood  the  follow'ing  remainder;  "  to  testator's  cousin, 
*'  Joliii  Boteler ybr  life,  remainder  to  Marmaduke  and  William 
*'  AlIiAgtoD  and  their  heirs,'  during  the  life  of  John  Boteler,  to 
preserve  coUtingent  remainders,  remainder  to  Philip  Bolder  the 
son  of  John  Boteler,  for  lift,-  ^xiA  from  and  after  the  deter  mi" 
nation  of  that  estate  hy  foxfeilure  or  otherxdse,  in  tlie  life  of 
jniilip,  to  the  defendants  Marmaduke  and  William  AlUngton 

*  {()  Bridges v.Brydges,  3Vcs,lfO. 


tt 


it 


u 


prf  V.  GtnUif,  9  Ves.  509.  Tlie  ifi* 
correct  Aode  iii  wbicb  tbe  prcseiit«cDee 
is  here  reported  .  has  caused  considcr- 
aUe  diftettlty:  Aft  the  statemcbt  does 
not  contBkin  tbe 'very  important  fact 
Uwt  rcp^  ^re  reser? ed  by  tlie  leases 
gnnted  by  the  trustees,' and  the  ii^ual 
coTenants  entered  into  by  Sir  A.  Chad- 
wide,  and  that  the  trustees  were  re- 
strained to  that  mode  of  making  a  title 
by  their •tmst,  which  required  a  reser- 
vation of  rent,  and  the  uKual  covenants. 
It  has  frcdnently  been  supposed,  that 
tbe  f^roondTofthe  decree  ^as  thecircnm- 
itance  of  tbe  existence  of  the  reversion, 
which  tlie  purchaser  could  not  get  in ; 
and  macii  perplexity  has  arisen  from 
the  obvious -inconsistency  of  the  two 
passages  in  the  text  which  are  printed 
io  italics.  '  Mr.  Suf^den,  however,  to 
nkose  talents  and  industry  the  profes- 
lion  are  so  much  indebted,  has,  by 
Bieans  of  die  above  circnrastances,  as 
log^ested  to  him  probably  by  tlie 
opinion  of  Mr.  Fettnuy  removed  the 
difficalty  and  reconciled  every  part  of 
the  jodgment.'  Lord  Thutlow  must 
Uterefore    be  considered    as    having 

Vol.  I.  1 


Ktated  his  opinion,  that  tlic  reversion 
of  itself^  was  immaterial,  but  that  the 
rents  reserved  by  the  leases,  rendered 
an  express  declaration  necessary  to 
muke  the  terms  attend  the  inheritance. 
That  very  i$h\e  writer  has  stated  the 
points  established  by  the  present  case, 
as  follows  :  That  if  a  purchaser  can- 
not obtain  an  assipmient  of  the  w^oIq 
term,  yet,  if  a  nominal  reversion  only, 
as  a  reversion  of  a  few  days,  be  left 
outstandings  so  much  of  the  term  as  St 
assigned  to  a  trustee  for  the  purchaser, 
will  be  deemed  attendant  on  the  in- 
heritance, without  any  express  decla- 
ration for  that  purpose.  But  whore 
the  term  is  subject  to  rents  or  charges 
in  favor  of  other  persons,  whereby 
the  purchaser  has  not  stibstantially  the 
whole  beneflciat  interest  in  the  estate, 
there  an  expr^s  declaration  is  neces- 
sary to  make  the  term  attendant  ;* 
tlie  mere  intent  of  the  purchaser  to 
purchase  the  whole  interest,  and  that 
the  term  should  attend  the  inheritance,' 
will  not  vary  the  case.  Sugd.  Vend, 
and  Purch.  38?,  ct  seq.] 


a 
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1779.  "  and  their  heirSf  to  preserve  contingent  remainders  {in  the  usual 
"  forniy  except  that  in  this  devise,  the  words  *  during  the  life  of 
Philip  Boteler'  were  omitted),  (a)  wadfrem  €nd  after  the  di^ 
cease  of  Philip  to  the  use  of  the  first  ahd  oiher  sons  of  Philip 
lit  tail  malCf  remainder  to  the  ri^iit  heirs  of  the  testator  in  feel* 
The  testator  died,  leaviqg  Nevilh  bia  sister  and  heir  at  law.  Jtfar- 
maduke  Allington  surTived  JViltianit  and  devised  all  his  trust 
estates  to  Th^nas  Buck  (since  deceased)  and  Henry  Allington 
(the  defendant)  upon  trust  to  perform  the  original  trusts.  Mrs.  Nie- 
ville  the  sister  ai^d  beir  at  kw  of  the  testator,  devised  her  reversion 
in  fee  (subject  to  some  devises  wliich  took  no  effect)  to  defendant 
Henry  Jl/imioa  in  tail.  She  di^  in  1744|  so  that  Hefiry  41" 
Jington  the  defendant  bad  in  bim  (he  trust  estate,  if  subsisting 
nnaer  the  original  will,  s^nd  the  reversion  from  Mrs.  Neville. 
Philip  Boteler,  first  son  oif  the  first  PhiUp  Boteler,  in  1774  suf- 
fered a  recovery  ;  and,  uppn  a  contpM:t  for  the  sale  of  the  ei(tate, 
a  doubt  arose  wfietber  a,  title  (:ould  be  made  without  MtingtOH*$ 
Joioinff,  on  the  idea,  that*  fffon^  the  omission  of  the  words  ''duriiif 
the  life  of  Phit^/'  th^  trustees  tpok  a  fee,  and  that  that  1^1  estate 
iinitf^  with  the  e^mitable  estate  derived  from  Mra.  NeviHe  would 
not  be  barred  hy  Philip^n  recovery. 

r  75  ]  Mr.  JttQTNey-General  an^  Mr.  Kenyon  for  the  plaintiff  m«e^ 

1st,  That  the  mtention  of  we  testator  being  to  give  the  estate  ta 
the  trustees,  only  for  the  purpose  of  preserving  the  contingieitt 
estates  from  being  defeated,  which  could  only  happen  during  the 
life  of  Philip  JioteUr^  made  the  devise  equivalent  to  a  gilt  to  tbena 
tmiy  for  his  ufe — ^That  the  trustee,  stating  himself  onty  te  be  s«cb, 
ought  to  do  what  becomes  that  character.  2dly,  That  supposiiig 
these  all  to  be  equitable  estates  in  Philip  Boteler,  with  an  e^l- 
able  reversion,  uiey  were  barable  by  the  recovery,  and  ft>r  tbia 


1(a)  There  aeems  contic^eralile  doabt 
In  this  eu%f  uhat  estate  tiie  trustees 
took;  it  is  stated  in  tke  afgument  of 
i>M,d«  ComjNTf  V.  Hkkif  7  T.  R.  4S5, 
that  Lord  Tkurhm*^  pnvate  opinion 
vas,  that  tlie  trnstees  mtd  not  the  legal 
fsute,  and  that  the  conveyance  was 
decreed,  ex  mtiari  cautdA,  and  not 
from  any  doabt  of  his  Lordship's. 
Lord  Kenyan  also  observed,  that  the 
case  ought  not  to  be  relied  on,  as  it 
vras  an  amicable  snit,  and  the  biU  vras 
iiled  to  remove  ail  donbts.  Lord  El' 
don  has,  on  the  other  hand,  observed, 
that  the  case  received  great  consider* 
atlon,  both  from  the  bar  and  the 
benph.  (irfkhsm  v.  Wykkam,  18  Ves. 
418)  but  it  is  probable  that  his  Lord- 
ship there  allnded  to  the  donbt  as  to 
the  validity  of  equitable  recoveries ; 


the  doctrine  respecting  thens,  aeC 
being  at  that  time  so  dearly  aeuled  aa 
it  is  at  preaeat  i  vhereaa  L#rd  Jgwytw 
was  solely  considering  what  ettaSe  the 
tMfltees  took,  a  question  which,  botli 
from  what  is  above  qnOtfed^  and  9k» 
from  the  observations  of  Ler<iJ<ennliy» 
in  PhiU^  V.  Brffdges^  S  Ves.  ita,  a|>- 
pears  to  have  received  but  Hide  eoa* 
sideration  from  the  Court,  it  it  4111a- 
bahle,  both  fi-om  the  decision  in^Plsir,d. 
CwKftre  V.  Hicks^  and  from  espceasioai 
that  have  faUen  from  the  Ceart,  em 
other  occasions,  that  the  trasteea 
would  not  now,  under  such  a  daviaCt 
be  considered  as  taking  the  legal  lee. 
Dor,  d.  WkUe  v.  Simpfon^  5  Ettt,  169L 
I>0tf,d.LMdk  V.  AftcMem,  6Ea«l,4M<. 
Wykkem  v.  Wykhm^  11  East,  47S.] 

they 
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tbcy  cited  Robinion  v.  Comym^  For.  l64.  Salvin  v.  Thornton*,  at 
the  Rolls,  Trin.  6  Geo.  3. — that  equitable  estates  with  equitable 
remainders^  are  barred  by  recovery. 

Lord  Chancellor. — In  that  case  the  equitable  estate  for  life  and 
the  legal  remainder  were  in  the  son  ;  but  supposing  all  tlie  estates 
to  be  equitable,  with  an  equitable  reversion,  there  is  no  doubt  the 
recovery  will  bar. — ^Tho  trustee  is  bound  to  do  every  act  in  assist- 
ance of  the  equitable  tenant  in  tail.  I  see  no  reason  why  he 
ihould  not  be  able  to  oblige  the  person  having  the  legal  estate  to 
join.  Why  should  the  tenant  of  the  legal  estate  be  exempted  in 
conscience  from  joining  in  such  convejrance  ? — You  have  a  right  to 
have  a  legal  estate  conveyed  to  you,  upon  which  to  suffer  a 
recovciy. 

The  defiendants  acquiescing,  his  Lordship  decreed  a  conveyance 
by  Henry  AUingjton,  to  the  eldest  son  of  Philip  Boteler  in  tail 
imde,  with  the  remainders  over  in  the  will  (£). 

^  SmMu  r.  IftorMtoii(g)^  ■  Jo4ii  ThonUim^  seised  of  the  premises  for  Wfe^ 
vitb  maainder  to  his  first  son,  Thow^y  in  tail  male,  remainder  to  bis  second 
SOB  Jtumek  in  tail  male,  remainder  to  bimself  in  fee,  Corfeited  in  the  rebellion  in 
1T45.  The  estate  for  life  being  pnt  up  for  sale  1^  the  commissioners,  was 
hoaglit  by  Ktimtth  Mmelunne  in  trust  lor  ThmnoB  (the  tenant  in  tail)  Tkanma, 
IhfH  hayiog  the  ennitahis  estate  for  the  life  of  bis  ftither,  (the  le^^al  estato  being 
ia  tiie  trustee)  ana  the  legal  estate  tail,  in  remaioder,  suffered  a  recovery,  and 
aomi  aAer  diedf,  leaTiog  usue  a  daughter,  wife  to  plaintiffl  Janui,  the  second 
«■,  took  fpossMioa,  saffoKed  a  recovery  (after  the  death  of  his  fiither  and  die 
Irartee,  ia  whom  bis  estate  vested),  and  died,  learing  two  dauffhters,  the  de* 
IbidtiitS}  who  were  in  possession.  The  bill  was  filed  by  Salvin  in  right  of  his 
wiie«  Ibr  m  aeeount  ot* .profits,  and  to  hare  the  estate  delivered  up.  Upon 
hearmg  at  the  RoUi^  the  great  qaestion  in  the  cause  was,  whether  the  reeovenf 
soffiered  by  TVbmcf,  who  had  an  eijuitable  estate  for  life,  and  a  legal  estate  tail^ 
ia  reasabiaer,  was  capable  of  barnag  the  legal  remainder  :  and  upon  very  fuU 
aigaBMBt  these  points  were  laid  down  by  his  Honor,  and  seemed  to  be  the 
tease  of  the  whole  bar*  1st.  That  a  recovery  may  be  suffered  of  an  equitable 
estate*  Sdly.  That  such  a  recovery  can  only  affect  equitable  rcmainden. 
Sdiy.  That  a  recovery  of  an  equitable  estate  must,  in  all  respects,  imitate  a 
le^  recovery,  and  therefore  that  the  person  suffering  an  equitable  recovery 
■BSt  have  such  an  equitable  estate  as,  had  it  been  a  legal  estate,  would  have 
enabled  1dm  to  suffier  a  legal  recovery.  4thly.  That  an  equitable  estate  cannot, 
hi  saflering  a  recovery,  1^  blended  with  a  legal  estate.  .5tlily.  That  as  the 
Roovcries  sitfered  of  those  diff*erent  estates  are  perfectly  distinct  from  each 
othefy  a  recovery  of  either  estate  shall  not  affect  the  other,  the  recoverce  of 
te  legal  Mtate  being  always  the  trustee  of  the  possessor  of  the  equitable 

e,  and  the  recoveree  of  the  equitable  estate  becoming  always  the  cestui  §ue 

•f  1dm  who  hai  the  legal  estate.  Upon  this  doctrine,  therefore,  the  bill 
WtiiMd  for  a  year,  with  liberty  for  the  plaintiff  Salvin  to  try  the  validl^ 
ff  tlie  Kcovery  of  l%oma«,  at  law.  But  it  was  the  opinion  of  the  Court,  Uiat, 
as  Itoaatf  bid  nat  such  an  estate  as  would  have  enabled  him  to  suffer  a  perfect 
lifiil^  nar  a  perfect  equitable,  recovery,  that  it  was  totally  invalid. 

suffered  by  the  Marquess  of  BM, 

1  Collect.  Jurid.  2}4.  See  also  Bnfdge§ 
V.  Brudgei,  3  Ves.  ifO.  J^ord  GrewUU 
T.  Bhfik,  16  Ves.  994>  and  the  obseft- 
vations  of  Lord  Eldon  in  fVykkmm  V. 
H'ykkim,  18  Ves.  416.] 
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MS}. 

,  The  whole  doctrine  respecting 
ItaMe  recoveries  Is  contained  m 
very  kamaA  aad  adaurablt  opU 
of  Uord  EUmj  when  Solicitor- 
Geaeral,  Mr.  Madocht,  and  Mr.  Pemne, 
ipea  the  validitlet  of  t|ie  recoveriet 
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Cases  Argued  and  DetehmikxH' 


HILARY  TERM. 

20  GEO.  III.  1780. 


When  money  u  to 
be  laid  oot,  under 
a  marriage  settle* 
ment,  in  purcha- 
ses, application 
must  be  made  to 
the  Court,  upon 
each  separate 
purchase. 


EsLtl  <yf  Habbington  v.  Flcmming. 

TTNDER  a  decree  for  money  to  be  laid  out  in  purchases,  to  be^ 
^  settled  to  uses  under  the  marriage  settlement  of  Lord  Har- 
ringion  and  Miss  Flemming,  Mr.  MUford  moved^  last  term,  that 
the  parties  might  be  at  liberty  to  propose  purchases  to  the  Master, 
from  time  to  time,  without  applying  upon  each  purchase  to  the 
Court,  and  cited  iJeale  v.  Neale,  in  17^8,  and  Ormston  v.  Lord 
Mayfiard  before  Lord  Camden,  in  both  which  cases  such  an  order 
had  been  made. 

Lord  Chancellor  thought  application  ought  to  be  made  upon 
each  purchase  to  the  Court,  but  said  he  would  look  into  the  cases. 
On  the  first  day  of  this  term.  Lord  Chancellor  said, — It  is  more 
,  for  the  advantage  of  the  suitor,  as  a  general  case,  that  the  shape  of 
each  proposal  should  be  laid  before  the  Court.  It  is  fit,  before 
;  the  proposition  gO£S  to  the  Master  at  all,  that  the  Court  should  see 
there  is  a  subject  proper  for  his  consideration,  together  with  the 
state  of  the  family.  Without  prejudice  to  any  opinion  upon  parti- 
cular circumstances  in  a  decree,  but  as  a  general  subject  only,  I 
think  the  proposal  ought  to  be  made  to  the  Court. 

Motion  denied.    The  Master  of  the  Rolls,  who  was  present, 
expressed  his  assent  to  Lord  Chancellor's  opinion. 


[75] 

Lincoln^a  Inn- 
Hall,  January  18* 

Mr.  Baron  £yre, 
for  Lord  Chancel- 
loTf  Masters  Hoi* 
fvrdy  and  Hett, 


Shapland  V.  Smith. 


rjPON  exceptions  to  the  Master*s  report,  in  favour  of  a  title 
^^    depending  on  the  validity  of  the  recovery  suffered  fay;  CAr»i- 


iopher  Shapland,  under  the  following  case: — Shapland  devised 

^^uiL'^Zot"  .**»  •^?*«  ^'•?«'  •^°^«  Shapland,  and  George  Shapland  ±t^  pre- 
rents  and  profito  ii^^ses  m  question,  upon  trust,  that  they  the  said  J.  Ji., «/«  S,  and 
(after  deducting  G.  S.  and  their  heirs  and  assigns,  shall,  yearly  and  every  year,  by 
walr^SV*^^  equal  quarterly  payfnents,  by  and  out  of  the  rents  jitid  profits  of  the 
tidue  to  C.  5.  and  ^^^  premises,  after  deducting  rates,  taxes,  repairs,  and  expences, 

his  assigns  for  pay  such  clear  sum  as  shall  then  remain  to  my  brother  Christopher 
life,  and,  after  his  ;^  •^  ^  ^ 

decease,  to  the  use  of  the  heirs  male  of  the  body  of  C.  S.  and  in  default  of  such  issue,  remain* 
der  over,  not  an  estate  tail  in  C»S.  the  use  not  being  executed  in  kiin. 

v  Shaphihd, 
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Shaplnndf  and  his  assigns,  during  his  natural  life,  and  from  and 
tfter  his  decease,  to  the  use  and  behoof  of  the  heirs  male  of  the 
body  of  the  said  Christopher  Shapland,  lawfully  to  be  begotten, 
as  they  shall  be  in  priority  of  birth  ;  and  in  default  of  such  issue" 
remainder  over.  Cases  cited,  Tipping  v.  Cozens,  Carth.  £72. 
1  Ld.  Ilaym.  33.  Brown  v.  Barkham,  Pre.  Ch.  461.  Broughtou 
T.  Langlej/f  Ea.  Ab.  383.  Sahin  v.  Thornton,  Trin.  1766  (ante> 
p.  73.  note)  Pigot  v.  Garnish,  Cro.  Eliz.  67B.  Jones  v.  Lord 
%  and  Seale,  £q.  Ab.  383.  8  Vin.  262.  3  Bro.  P.  C.  458. 
South  V.  Jl/en,  1  Salk.  228  (a). 

Baron  JEyre. — A  devise  to  trustees  to  permit  A.  to  receive  or 
to  pay  profits  to  ji,  amounts  to  a  disposition  of  the  land.  What 
difi'ereuce  is  there  here  ?  llie  rule  of  law  is,  jt,  having  the  use 
of  the  estate,  the  trust  shall  not  be  separated  from  the  land,  and 
the  use  shall  be  executed  in  him ;  this  is  an  estate  tail  in  the  first 
taker,  and  he  hath  a  right  to  sell  the  estate. 

Master  Holford  expressed  himself  of  the  same  opinion. 

Master  Hett  asked  if  his  opinion  was  of  any  consequence ;  if 
•0,  his  was  against  the  doctrine  laid  down. 

Baron  Eyre  seeming  doubtful  whether  it  was  necessary  the 
opinion  of  the  Masters  sitting  with  a  judge  must  concur  with  his, 
in  order  to  found  a  decree,  the  cause  stood  over  to  be  reheard  by 
Lord  Chancellor*.,  Upon  being  reheard.  Lord  Chancellor  was 
of  opinion  with  Master  Hett,  that  the  trustees,  being  to  pay  the 
taxes  and  repairs  (Jb),  must  have  an  interest  in  the  premises,  that, 
therefore,  the  legal  estate  for  the  life  of  Christopher  was  in  them  (c), 

and 


1780. 
Shaplaks 

V, 

Smitb. 


^  S«e  Merreit  v.  Eastwick,  1  V«m.  265,  and  the  advertisement  prefixed  to 
the  sd  voL  of  Vernon* 


[(a)  There  wrong,  but  right  in  5 
Moo.  103,  and  so  cited  in  ^  Ld.  Ray  in. 
m.  (Scrj.  HUl).] 

[(&)  Even  with  this  cirenmstance 
the  me  could  not  have  been  executed, 
ST.K.  450.    (Serj.  f/t/Z).] 

[(c)  See  the  case  of  Carwardine  v. 
CmrMmrdine,  1  Eden,  36.  Where  the 
liMtmtkm  it  to  trustees  and  their  heirs 
Ib  trust  to  receive  the  rents  and  profits 
9Md  pay  them  over  to  A.  the  nse  is  not 
exccnted  in  A.  by  the  statute,  but 
wbere  tJie  limitation  is  to  trustees 
tod  their  heirs,  in  trust  to  permit 
emd  tuffer  A.  to  receive  the  rents  and 
nrofits  there,  the  nse  is  executed 
IB  A,  SimpBon  v.  Turjur,  1  Eq.  Ab. 
Sd4.  Jinmghton  v.  Lanfrlcy,  2  Salk. 
#79*     Jones  v.  Lord   Say  and   SeU, 


8  Vin.  Ab.  «62.  Et  vide  SerjJViUiams*s 
note  to  Jeffregon  v.  Moreton,  t  Saund. 
11,  and  the  cases  there  cited.  In  Doe 
v.  Biggs,  2  Taunt.  109,  Sir  Jos,  Mans* 
field  observed,  it  is  miraculous  how 
this  distinction  has  been  established, 
for  good  sense  requires,  tliat  in  both 
cases  it  should  equally  be  a  trust,  and 
tliat  tlic  estate  should  be  executed  in 
the  trustee.  It  was,  however,  recog- 
nized and  acted  upon  in  that  case  and 
in  several  others.  Baily  v.  Ekins, 
7  Ves.  3^2.  Wagstaff  v.  Smth,  9  Ves. 
5«4,  525.  Brydges  v.  IVoolton^  1  Ves. 
H  Bea.  137.  Bnt  where  there  is  some- 
thing to  be  done  by  the  trustees,  which 
makes  it  necessary  for  them  to  have 
the  legal  estate,  such  as  the  payment 
of  the  debts  of  the  testator,  of  rates 

and 
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4nd  he  hid  only  tn  equitable  estate  for  life^  and^  the  sitbseiqiieiii; 
estate  being  executed,  he  bad  an  equitable  estate  for  life,  and  a 
legal  remunder  in  tail,  which  could  not  unite,  and,  of  course,  tbere 
could  not  be  a  good  tenant  to  Aepntcipe,  and  the  recovery  suffered 
was  void.  It  being  necessary,  in  order  to  make  a  good  tenant  to 
ibepracipCf  that  there  should  be  a  legal  estate  for  life,  with  a  legal 
reversion  in  tail,  or  an  equitable  estate  for  life,  with  an  equitable 
reversion  in  tail ;  but  said  that  if  it  was  only  doubtful,  he  would 
not  oblige  the  purchaser  to  take  the  title  (a). 


and  taxes,  of  repairs  or  the  like,  the 
Dsgal  eatate  is  vested  in  them,  and  the 
grantee  or  devisee  has  only  a  tnist 
astate.  Gibaom  v.  Rogers^  Amb.  93. 
Bag$haw  v.  Spencer^  1  Yes.  143.  2  Atk. 
246.  1  Collect.  Jurid.  378.  Roberts  y. 
JHxweUy  2  Ves.  646.  fVright  v.  Pearmm^ 
1  Eden,  119.  Amb.  358.  Silvester  y. 
misouy  2  T.  R.  444.  Kenrick  v.  Bern- 
clerk,  3  Bos.  Se  Pnl.  175.  Gregory  v. 
Henderson,  4  Taunt.  772.  Or  where 
He  iatantioB  of  the  testator  is  eoUect- 
ed  by  a  prOYtsion  made  In  order  to 
ascnre  femet  covert  a  separate  aUaw- 


Exc^tion  allowed. 

ance,  free  from  the  control  of  the 
husbands,  to  effectnate  which  It  is 
necessary  that  the  trastee  shonld  taka 
an  estate  with  the  nse  executed,  whidi 
is  observed  by  Sir  Jmnes  Mansfield^ 
2  Taunt.  Ill,  to  have  been  the  true 
irround  of  the  decision  in  Jones  v.  Ijsrd 
SayandSele.  £t  vide  Nevil  v.  Saunders, 
8VeBi.4l5.  Hartony.Harton,9EMU 
655.] 

[(a)  As  to  compelling  a  purchaser  to 
take  a  deubtfal  titte,  vide  Cou^  v. 
Denne,  post,  vol.  iv.  80,  and  the  caiet 
cited  m  the  note.] 


SirTkemtuSewdlf 
RoUs,  Sd  M»ek. 

Beqnetl  of  laite- 

»Md  ground  renis^ 
passes  not  the 
veserved  rent 
only^  but  the  re- 
versionary leaae- 
liold  interest. 


Kays  v.  Laxon  and  o&era. 

TXTILLUM  Mantle,  possessed  of  a  leasdiold  estate  held  for 
^^  uinety-nine  years,  of  which  under  leases  had  been  let  by 
him  for  sixty-three  years,  and,  in  some  parts  of  the  premises^ 
reversionary  leases  of  nineteen  years  more,  by  his  will,  dated  27th 
Hotember,  1770^  made  die  fbllowinp  bequest :  ^'  I  ctve  and  be- 
queath unto  my  grandson  George  Kaye  (the  phltttiff)  my  leas^- 
hold  ground  rents  in  Swattom-streei  and  Orange'tifeei^  (die  pre- 
mises,  (he  reversion  of  which  was  in  question),  aad  made  the 
jrfaintiff,  and  some  of  the  defendants  reaidnary  Iq^atees.  Phiiolitfy 
ihinkmg  himself  entitled  under  this  will  to  the  reversionary  tenb, 
which  was  in  the  testator,  after  the  expiration  of  the  several  leaa^, 
as  well  as  to  tJbe  rents  reserved,  entered  iato  contracts  with  Bidkard 
Laxon^  [the  husband  and  testator  of  ](a)  one  of  the  defendinti, 
for  the  sale  of  the  whole ;  but,  he  objecting  to  the  tide,  on  the 

E resumption  that  the  reserved  rents  only,  and  not  the  estate  itaelf 
ad  passed,  refused  to  complete  the  contracts  unless  the  residiiary 
li^tees  would  join  in  die  conveyance^  which  some  of  them  re- 


[(a)  The  worda  itrnck  out  seem  in- 
serted h^  niatake,  and  are  not  in  a 
aaie  sOituif  this  c§ie  before mr,^i^. 


1787,  arising  on  the  will  and  codicn  af 
Pir0grmCua,Eui.   (Sei;).  JfiO).] 

fusing, 
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J,  the  bill  wa«  filed.     On  behalf  of  ihe  plaintiff,  were  ck^  1780. 

fcffv  V.  Derrick,  Moore  77 1.  Cro.  Jac*  104.  cited  in  3  Vera.  400.  ^-^w-v 

as  Cierru  t.  Detkick.     Maundy  v.  Maufidy,  2  Str.  1020.  Annaly  ^^^^ 

142.  S.  C.    And  determined  by  bis  Honor,  ibat  the  whole  intereal  L^xoa- 
paased  to  the  plaintiff.     He  therefore  decreed  a  speciBc  peribroi- 
aftee^  without  cosla  on  either  side  (a). 

[(ii)  Vide  Philips  \m  Chamberlaynef  4  Ves.  51.] 
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Broabmead  v.  Wood. 

nULLf  by  marriage  articles,  hitd  a  power  to  appoiM  the  auit  Under  a  p«wef 
•^  of  if 800  (to  raise  whicli  a  term  was  carved  out)  for  yoonger  Jj  ^^'^"'lillij^ 
children  after  the  deatli  of  the  wife;  bat  it  was  **  provided   by  the  yoongercbildren, 

C^wcr,  ''  tbat  the  eldest  son,  or  ^Ae  son  possessing  the  esiiUe,  aroukl  m  im  the  Oius 
fe  no  share  of  the  £SO0**    He  had  an  eldest  son  John,  a  secoAd  ^^\^  ^oe'Zulile 
Anthony,  and  five  other  younger  children,  and  appointed  the  «£800  ^Mkww^pmi 
lo  Antnomfy  and  the  other  younger  children  by  name.    After  the  ^  tu  MMMy.a 
app<Hntment,  and  before  the  death  of  the  mother^  John  died,  ^m^mM^MM 
whereby  Anthony  became  an  eldest  son,  and  the  estate  charged  ttefodi^  fto«^ 
with  tibe  sum  descended  upon  him.    And  the  question  was  between  meatlotied  by 
Ihn  other  younger  children,  and  the  representatives  of  Anihom  (he  ^J^^^Jf'jjJ*^ 
hs^t%  aince  d^j^  whether  be  was  entitled  to  any  share  of  this  ^^werwiMlaihe 

Mr«  Kmyon  (for  the  other  younger  children)  cited  Hodga  v. 
f^M0ler,  I7Q9  (a).— Randal  v.  MeicalJ]  6  Bro.  P.  C.  559  (b).  and 
Cimlmondefeyy.  Meyrick(c\  before  Lord  Northington;  where  there 
beiig  •  term  of  300  years,  for  raising  a  sum  of  «£^000  for  younger 
fl^iidifilj  in  sttcb  shares  as  the  father  should  appoint,  but,  in  de*' 
ftttlt  ot  appointmeiK,  at  21,  or  marriage,  if  the  father  should  be 
dien  dead,  otherwise,  immediately  after  his  decease.  Mrs.  Mey- 
rick,  onie  of  the  children,  dying  in  the  lif^-time  of  the  father ; 
tlie  quesdott  whedier  the  portion  was  transmissible^  it  was 

[d)  S.  C.  11  Serj.  HiH,  MSS.  S46.]  sequent  cases  are  collected  and  eon* 

h)  S.  C  f  1  Serf.  HIU,  MSS.  it.]  sidered.    See  abo  W^ode^ck  w.  i%4 

>)  aee  tills  cas«  re^^orted,  l  Eden,  Dsfte  0/  Bvniti  p^^  vol.  iH.  569:] 
V7«  ia  tlie  note  to  which  all  the  sub- 

held, 
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Bboadmead 

V. 

Wood. 

[T8] 


heldy  that  it  vested  at  £1,  or  marriage^  though  not  payable  till 
after  the  death  of  the  father;  the  power  of  appointment  suspend- 
ing thb  payment  only,  not  the  vesture  of  the  portion,  if  tiie 
younger  son  here  took  after  the  eldest  performam  doni  he  would 
not  answer  the  description  of  a  younger  child.  He  cited  also 
Chadwick  v.  Dolman^  2  Vem.  528.  Tevnham  v.  Webbj  2  Ves. 
]98y  that  a  younger  son  so  becoming  eldest,  could  not  take  as  a 
younger  child. 

Mr.  Selwj/n,  for  the  representatives  of  Anthony. — ^The  father 
had  a  power  over  the  shares,  though  confined  as  to  the  objects. 
By  his  will  he  has  given  to  the  younger  children,  and,  among  the 
rest,  to  Anthony  by  name.  In  Jermyn  v.  Fellows^  (For.  93.)  it 
was  held,  that  where  the  younger  child  is  appointed  by  name,  he 
shall  take  though  he  becomes  an  eldest  son  (a). 

liOrd  Chancellor • — It  must  be  divided  among  all  the  children, 
except  John  and  Anthony^  (b). 

*See  the  case  of  Nicholls  v.  Sheffield,  post,  vol.  ii.  p.  215,  aod  Willis  v.  WilUs^ 
3  Ves.  51,  S,  P.    Vide  also  Loder  v.  JLoder,  t  Ves.  531. 

.  [(«)  The  distinction  in  the  case  of 
Jermyn  v.  FeUowes,  was,  that  the  child 
Vas  included  by  name  in  the  poiver,  and 
therefore  continued  an  object  of  it, 
though  he  lost  his  character  of  younger 
Bon,  Sued,  on  Pow.  507.1 
[(&)See  the  cases  or  the  Earl  qf 


Northumberland  v.  Earl  qf  Egremoni^ 
1  Eden,  435.  Lady  Lincoln  v.  PeUmm^ 
10  Ves.  166.  Bofcles  y.  Bowlesy  ibid. 
177.  Letdce  Y,  Leake,  ibid.  477,  and- 
the  observationH  of  Lord  MannerBy  ia 
Samgt  V.  Cwrrol,  1  Ba.  &  Be.  265.] 


SurT^oHMfSnoeU, 
Master  of  the 
A    Rolls,  forLorct 
CkoMcelhr* 

Motion  to  dis* 
charge  a  demur- 
rer (after  motion 
for  time  to  plead, 
answer,  or  demur, 
but  not  to  demur 
alone)  granted, 
the  answer  only 
denying  combin- 
ation. 


Lee  v.  Pascoe. 

T^TR.  Selwyn  moved  to  discharge  a  demurrer,  the  defendant 
"*-^-*'  having,  (after  a  motion  for  time  to  plead,  answer,  or  demur), 
by  way  of  answer,  only  denied  combination,  and  by  this  mean» 
not  having  complied  with  the  orders  for  time,  which  were  not  to 
demur  alone.  He  cited  Steventon  v.  Gardinery  2  P.  W.286,  and 
a  bill  filed  by  Sir  John  Dinely  Goodyer  against  the  Dean  and 
Chapter  of  Worcester  in  1777,  in  the  Exchequer.  His  Honor, 
on  authority  of  these  cases,  and  that  the  defendants  had  not  com- 
plied with  the  terms  of  the  order,  ordered  the  demurrer  to  be  dis^ 
charged,  and  taken  off  the  file,  with  costs'*^ (a). 

*  And  it  seems  that  the  motion  and  order  must  be  special  to  plead,  atiswer,  or 
demur t  for  if  it  be  only  to  answer,  although  a  plea  will  satisfy  the  order  (vide 
R0bert8  v.  Hartley,  ante,  p.  56.)  yet  a  demurrer  (although  only  to;part)  and  an* 
swer  to  the  other  part  will  not.    See  Kenrickv,  Clayton,  post,  vol.  ii.  p.  214* 


[(a)  See  Lan»down  v.  Elderton,  6 
Ves.  526,  Wetherhead  V.Blackburn,  2 
V£s.  &  Bea.  123,  that  a  mere  denial  of 


combination  does  not  satisfy  the  un- 
dertaking not  to  demur  alone.] 

* 

Turner 
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nrilE  testator  being  seised  of  lithes  in  fee,  and  also  having  leases  Testator  Iiavinw 
■■■   of  tubes  perpetually  renewable^  without  fine,  devised  all  his  tithes  in  fee,  ami 
lands,    tenements,  tithes,  S^c.  to  the  defendant.— The  defendant  Ji»^ewise  iifto /)(f 
t)eing  m  possession  under  the  devise,  the  plaintm,  the  personal  re-,  renewable,  de- 
presentative,  filed  this  bill  for  the  leasehold  tithes,  insisting  that  by  vised  all  bis  lands, 
the  will  the  freehold  tithes  only  passed.  SrtTden'fu!. 

ant,  the  leaaeboM 

Mr.  Baron  Ei/re. — The  case  of  Rose  v.  Bartlet  (Cro.  Car.  2©3.  tithes  pass  as  \icil 
8  Vi.  202.)  that  if  one   having  freehold  lands  and  leases  for  years,  **  the/rtekofd. 
devise  all  his  lands,  the  freehold  lands  will  only  |)ass  has  been  of-         [  79  1 
ttn  referred  to  and  acknowledged*.     One  cannot  but  respect  a ctise 
so  supported:  yet  one  cannot  help  asking  why,  by  so  general  an 
expression,  all  the  lands  should  not  pass?     No  reason  is  given  in  ^ 

the  cases,  there  is  none  arising  from  the  favour  shewn  to  an  heir  at 
law:  for  the  ordinary  or  next  of  kin  are  not  considered  in  that 
light. — ^There  is  none  from  general  rules  of  construction.  If  the 
words  are  the  same,  and  the  testator  has  only  one  interest,  that 
will  pass;  if  he  has  diflfereut  interests,  the  intent  seems  to  be  the 
same,  why  should  not  the  whole  pass  ?  There  is  but  little  reason 
in  saying,  that  the  freehold  satisfies  the  words.  By  the  case  of 
Goodtitle,  on  demise  of  Paul  v.  Pauly  2  Bur.  1089,  general 
words  are  not  to  be  restrained,  unless  the  Court  sees  abundant 
reason  to  think  the  testator  meant  to  use  them  in  a  restrained  sense. 
There  is  no  good  reason,  where  there  is  freehold  and  leasehold,  why 
the  freehold  only  should  pass,  I  cannot  sec  why  both  should  not  pa^s — ^ 
The  words  are  large  enough.  The  determinatiou  of  Rose  v.  Bartlet^ 
was  very  early :  1  am  led  to  think  the  old  idea  of  the  digiiitj'  of  the 
freehold,  and  small  value  of  the  interesse  termini,  led  to  it.  'J^i<« 
leaseholder  was  held  to  be  a  mere  pernor  of  the  profits.  l*'rom  the 
change  of  circumstances,  the  rule  is  now  become  unsatisfactory. 
We  are,  here,  considering  the  intent  of  a  testator.  It  is  a  degree 
of  strictness  inconsistent  with  the  present  state  of  things,  to  say 
tliat  a  man  by  his  lands  does  not  mean  all  (a).     I  do  not  mean  to 

•  Particnlarly  by  Lord  i/orc/icicfce,  in  Chapman  y.  Hart j  Vcs.  271,  avIktc  t!ic 
testator  having:  freehold  estates  near  Fowajy  made  a  will,  by  which  lie  devis(ui 
all  bis  lands  and  tenements  near  Fowey,  but  the  viill  was  not  attested  in  the  man- 
ner directed  by  the  statute  ot*  frauds.  Lord  Uardwicke  refused  an  enquiry,  whe- 
ther the  testator  had  leaseliolds  near  Foury  ;  because  if  it  should  come  out  that 
be  had  leaseholds  there  as  well  as  freeholds,  the  plalntitf  (the  devisee)  could  talve 
Bothing,  for  the  freeholds  only  would  pass.  Lord  Uardwicke  (according  to  a 
naonscript  note  the  reporter  has  seen  of  that  case)  expressly  declared  he  held 
the  case  of  Rage  v.  Bartlet,  (which  he  referred  to  for  this  opposition)  to  be  good 
law. 

[vrt)  Vide  similar  observations  of  trnrfw/i,  1  Eden,  110,  and  Lord  KWcn's 
Lord    Sorthin§^ton,  iu  LuiL-ther  v.  Co-      remarks  upon  them  cited  in  the  note.] 

^  deny 
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deny  the  authority  of  Rose  v.  Barlletf  but  I  cannot  build  upon  it^ 
and  take  the  construction  for  tithes  here,  that  is  applied  there  to 
lands.  I  am  not  prepared  to  say,  that  the  word  tithes  will  not 
pass  the  leasehold,  as*  well  as  freehold.  "Mlt,  Attomey^General 
added  the  case  of  freehold  and  copyhold  lands,  that  the  Court  will 
not  supply  a  surrender  of  the  copyhold,  where  a  <^arge  is  upon 
M  the  lands.  That  is  because  the  will  has,  in  law,  no  effect  upon 
the  copyhold,  and  the  court  of  equity  does  not  see  a  sufiicieiit  in* 
tent  tochaige  it.  It  goes  thereon  the  intent,  and  I  think  it  should 
do  so  here,  and  I  can  see  no  doubt  of  the  intent.  The  form  here 
is  a  lease,  but,  being  renewable,  it  was  as  much  the  testator^s  as 
his  inheritance.  The  case  of  Addis  v.  Clement ,  £  P.  W.  456,  was 
argued  from  the  intent.  The  limitations  here  are  fit  for  an  estate 
of  inheritance.  I  infer  from  this,  that  the  power  of  renewal  had 
made  the  testator  forget  that  he  had  not  the  inheritance.  As  to 
there  being  no  mention  of  a  renewal,  this  was  not  upon  a  fine,  so 
there  was  no  need  to  raise  a  fund  for  that  expence.  In  common 
understanding,  chattels  real  are  real  estates.  The  case  of  Addi^ 
V.  Clement  is  very  near  this  case.  I  admit  the  words  possessed 
{f  and  interested  in  make  that  case  stronger,  but  the  leading 
principles  are  the  same.  I  am  very  glad  to  be  supported  by  socll 
a  case  in  the  opinion  I  shall  give.  I  am  of  opinion  that  the  leiM* 
hold  tithes  did  pass,  and  that  the  bill  must  be  Asmissed,  bat,  as  it 
was  matter  of  doubt^  without  costs  (m). 

lm)LMsthir  V.  Outnditkf  Amb.  556.    and  Ime  v.  Bvi  Stmiktfe,  6T.  R. 

[(«)TV  esse  of  Lmftksr  v.  C«mm  Bm.  Ac  Pal.  SOS.     fTutkim  v.  L«|, 

MSL  hu  been  fvUT  reported,  1  Edea.  6  Ves.  6SS.    and  ai  to  CopykM^ 

99,  ta  addition  to  tbecaaes  above  cited  Dee  v.  JEorl  qf  Lmeen,  9  Ea^  448. 

in  the  text  and  notes,  TideDorifV.  Blmiv.  CMtAcnw,  10  Vet.  .<»89.C*«rcA 

GiUe,SP.W.S6.    Fitig.  U6.  KnUw-  ▼.Jlfaatfy,   ISVei.  4f6.  and  iSVee. 

/erd  V.  Gm'dmtr,  S  Atk.  450.    WkUth  596^  Jwdd  v.  PMf ,  IS  Vet.  168.  and 

ktf  V.  Amhter^  i  Eden,  151.    Pistol  v.  15  Ves.  390.     Stcmjfsan  r.  Sttmmm.  t 

meetBrtlMm^  SP.W.  459,  n.  IH.BL  Vat. A Bea.  597.] 
96,  a.    fkcmftm  v.  Laiiy  Lmfkf^  a 
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SoHLiY   t&d  Odhen  9.  Tke  Master,  &c.  of  thd  Cioek<«uikenr  Mr.Btroii£yr«, 

Companr.  Ibr  Lm4  CkmiuU 

lor. 


fK)NrERS  DUNLOP  devised  freehold  estates  to  his  wife  Estate  deviied  t» 

^  for  life,  remainder  to  Ins  brother  Charki  in  tail  male,  re*  ?*?S*^'*'^** 

mainder  to  the  Clock-makers  Company,  in  trust,  that  they  should,  take  by^sta- 

ai  soon  as  conveniently  might  be,  after  the  decease  of  his  wife  and  tnteorinortnahi) 

brother  Charles  without  issue  male,  or  after  the  death  of  such  is-  *°  trust,  the  met 


sue  onder  the  age  ofdl  years,  sell  the  premises,  and  that  the  by^defidency 

money  to  arise  from  such  sale,  and  the  receipts  and  profits  from  or  the  trustee, 

the  decease,  ifc.  till  the  sale,  should  be  divided  among  all  and  thelSS^II^ 

every  the  testator^s  nephews  and  nieces  already  bom,  or  to  be  uw  raises^  aatf 

bora,  and  their  child  or  children  begotten,  or  to  be  begotten,  to  the  heir  at  law 

wk,  tfc.    The  testator's  wife  and  brother  both  died  in  his  life-  tolS?^*SS? 

tioM.    The  question  therefore  was,  whether^  the  devise  t*  the  wyu  ^"^^ 
ceiporation  being  voidj  the  h&r  at  law  took  beneficially,  or  sub* 
ject  to  die  tnisl; 

Mr.  Barua  £yrew— -AUhoiigfa  the  devise  to  the  cor|>oration  be 
void  at  hw,  yet  the  trast  is  sidficiently  created  to  fasten  itself  upon 
any  estate  tlie  law  may  mise.  This  is  the  ground  upo«  which 
ooorts   ol  e^ty  have  decreed,  in  cases  where   no  trustee  is 


Decreed  that  dM  heir  at  law  is  a  trustee  to  the  uses  of  the  wiD. 


(«4  Tl^  M6ggridg€  v.  TkaekmeU,  pot  t,  vel.  1&  Mr,  aa^  fSkt  eatet  €i^4  ik 
*•  Mile  Is  It. 

Chawobth  v.  Hooper.  Mr.BmomS^n^ 

fo)    A  DEVISE  of  the  residue  to  an  infant,  payable  at  twenty-  ^[^^  uf  ■■rtiim 
-^^  one,  with  a  remainder  over  in  case  of  her  dying  under  that  to  avMHlTaMw 
age.    The  question  was,  whether,  as  the  infant,  dSed  under  age,  afaiiatil,  i#* 

maia^tef  etflf  S 
f#)VldsfiNuiiUii»¥.  A4flpMMi,SP.W.S00(«>  IhelaftMldM 


[(c)Seethe  cases  cited  in  the  note      post,  33$.     Skam  ▼.  Om^,  pesc^  WMJir^  tils  i»» 

to  NiekoUs  ▼.  Oibcm^  also  Green  v.      vol.  iv.  144,  and  the  cases  cited  in  the   ^^'^  ^^  ^^^ 

HgM,  post,  IM.    liiiislmif  ▼.  GmiW,     note.)  ««•»  w  »•  ••!• 

^    '  '^^  ^  tator  to  that  of 

the  infant  shall  go  to  her  representative,  not  to  t|ie  remainder-nan. 

the 


9i 


Cases  Argvbd.  and  D£T£1imln£d 


1780. 


Chaworth 

V, 

Hooper. 


■'•  .  .  I 


die  interest,  from  the  death  of  the  testator  to   that  of  the  infant 
should  go  to  the  represeutadve,  or  to  the- remainder- man. 

Mr.  Baron  Ei/re  said  he  could  not  distinguish  this  case  from 
that  of  JViV Ao/&  V.  Osborn,  2P.  W.  419-  The  whole  residue  is 
here  given  to  the  infant,  what  is  to  te  become  of  the  produce  ? — 
Where  the  use  wouM  be,  if  it  was  a  specific  thing,  or  the  reqts  if 
it  was  land.  The  interest  is  tiie  natural  produce. — It  is  not  a 
charge  upon  any  body.  IChe  produce  must  go  to  the  person  who 
has  the  thing  liable  to  be  devested :  when  devested  it  must  from 
that  moment  go  to  the  person  who  comes  in. 

Decreed  accordingfy. 


Mr.  Baron  Kyre, 
for  iMrd  Chti- 
ceUor* 

By  marriage  set- 
tlenient,  part  of 
wlfe'ft  fortune 
was  advanced*  to 
iiusband  for  the 
parposesof  his 
trade,  for  which 
lie  secured  her 
an  annuity,  the 
rest  being  settied 
vpon  the  chil- 
dren, after  the 
decease  of  hus- 
band and  wife, 
in  such  propor^ 
tions  as  the  wife 
should  direct. 
By  will  he  di- 
rected the  wife 
should  relinquish 
her  claim   [83] 
uuder  the . 
8ettlemeiit,*and 
left  a  larger  sum 
to  trustees,  the 
uiterest  to  be 
paid  to  her  while 
sole,  with  a  power 
to'ber  to  dispose 
of  the  whole 
amoiigthechil- 
dr^iV  this  is  a 
satiafiptctionior    • 
Jthein  portions 
dev  the  settlo-  < 
suent*' 


MoULSON    V.   MOULSON. 

"O  Y  the  marriage  settlement  ^1,100  of  the  wife's  fortune  was 
■*^  to  be  advanced  to  the  husband  for  the  purposes  of  his  trade, 
for  which  he  secured  to  her  an  annuity  of  £  100  after  his  decease. 
The  remainder  of  her  portion  was  invested  in  trustees,  to  be  di-' 
vided  after  the  decease  of  husband  and  wife,  among  the  children . 
according  to  the  wife's  appointment,  and  ^n  default  of  appointment 
among  them  all,  with  a  variety  of  provisions  for  events  which  did 
not  happen.  4th  July,  1778,  the  husband,  having  very  much' 
increased  his  fortune,  made  bis  will-,  taking  notice  of  the  settle-- 
ment  as  to  the  annuity  only,'  and  directs  that  thre  wife  should  relin- 
quish her  right  under  the  settlement. — He  then  gives  ^10,000-  to 
the  executors,  which  he  directs  to  be  laid  out  and  the  interest  paid 
to  the  wife  whilst  sole,  and  gives  her  a  power  to  dispose  of  the 
^10,000  among  the  children,  and  in  case  of  no  disposal  the  chil- 
dren to  take  the  whole.  The  wife  relinquished  her  right  under 
the  settlement.  Tlie  question  was,  whether  the  children  took  such 
an  interest  as  should  be  a  satisfaction  for  what  they  would  have 
taken  under  the  settlement. 

Mr.  Baron  Eyre. — If  there  be  a  provision  on  failure  of  the 
wife's  appointment,  they  take  a  larger  interest  than  under  the  set- 
tlement, and,  if  more  beneficial,  it  must  be  a  satisfaction.  The 
intent  was,  that  the  wife  should  relinquish  for  the  children,  as  well 
as  for  herself;  and  although  she  could  not  do  so,  it  shews  he*  in-' 
tended  it  to  be  done,  and  then  the  Court  must  do  it.  Therefore  it 
must  operate  as  a  satisfaction  (a). 

1(a)  Vide  Haynes  v.  3Iico,  post,  1%9,  and  the  cases  cited  in  the  notes  to  it.] 
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MICHAELMAS  TERM. 

21  GEO.  III.  1780. 

Kdward  Lord  Thurlow,  Lord  High  Chancellor. 
Sir  Thomas  Sewbll,  Knight,  Master  of  the  Bolls. 
James  Wallace,  Esq.  Attotney-General. 
James  Mansfield,  Esq.  Solicitor-General. 


(^)(p)  Maybank  v.  Buook!^. 

JiROOKS  the  testator,  whose  father  was  indebted  to  Afcry-  Legacy  to  a  per- 

""  bank,  Ifcfta  legacy  of  ^850  exactly  equivalent  to  the  debt,  son  dead  in  the 

to  Maybank;  bis  executors,  administrators,  or  assigns:    Maybank^  testauir^  laiied 

at  the  time  of  the  legacy  giv/^n,  was'dead,  but  of  this  no  notice  although  tlie 

was  taken  in  Uie  will.    The  pers6iial  rkptcs&aiaXvfib' of  Maybank  ^P""^^**? 

fled  this  bill  for  the  legacy,  insisti^'^  the-^okr  6f  thb  will,,  "his  ^^t^J^^ad- 

executors,  administrators,  or  assigns,"  made  the  same  traiismissi-  ministraton,  and 

ble^  that  it  was  the  same  as  if  he  had  said,  ^'  and  if  he   shall  be  assigns. 

dead^  I  give  the  same  to  such  person  or  persons,  as  shall  be  his 

executor,  administrator,   or  assign,  i^cJ^    and  that  he  meant  the 

l^cy  to  go  to  the  family  of  Maybank,  in  payment  of  tlie  debt. 

The  original  debt  was  not  otherwise  proved  in  the  cause  than  by 

the  recital  in  the  will.    But  the   plaintiff  proposed  to  read   parol  Parol  evidence 

evidence  of  the  testator's  knowledge  that  Maybank  was  dead,  and  *^'^  the  testator 

his  intent  that  it  should  go  to  such  person  as  should  be  his  repre-  ^^^  ^f  making 

sentative.    The  evidence  was  that  of  an  attorney  (now  dead),  who  the  wiU,  that  the 

did  not  draw  the  will,  but  gave  the  testator  a  draft  of  a  will,  and  |««atee  was  dead, 

swore  he  believed  the  testator  had  copied  the  same,  the  will  being 

all  of  the  hand- writing  of  the  testator.    The  production  of  this 

evidence  occasioned  some  altercation :  two  objections  were  taken ; 

1st,  the  witness  had  been  examined  de  bene  esse  before  appearance. 

The  defendant   appeared    and  answered.     The  witness   survived 

eighteen  months,  the  depositions  had  been  published  in  pursuance 

of  an  order,    defendants  consenting ;    a  motion  had  been   made 

before   the  Master  of  the   Rolls,  to  suppress  the  deposition,  but         [  ®5  ] 

refused  on  account  of   the  defendant's  consent,    upon  which  the 

plaintiff  now  insisted  it  should  be  read.    Lord  Chancellor  seemed 

of  opinion  it  ought  not. 

Cp)Vide  SihUy  v.  C(H>kj  3  Atk.  572.  Sihthorpc  v.  ^foron,  ibid.  580,  and 
1  Vcs.  49.  Evans  v.  Charles,  1  Aii-itr.  vr6.  Ijong  v.  Blackally  3  Ves.  486. 
HtUchtMon  V.  Hamimd,  post,  vol.  iii.  128. 

[(a)  See    particularly  the    case  of      and  the  cashes  there  cited.] 
Bridge  v.   Abbot ,    post,   vol.  iii.  t2U 

The 


86  Casks  Argubo  anp  Ditermineii 

1780.  The  defendants  took  a  second  objection,  that  it  tvas  to  contra* 

^  ^'''^  diet  the  words  of  the  will^   «ud  Uiey  cited  Brom)n  ▼•  Selwyu, 


Brooxi. 


Lor^I  Chancellor. — The  only  fact  to  which  evidence  is  afforded, 
is,  that  the  death  of  Maybunkf  was  within  the  knowledge  of  the 
testator.  Tiie  end  to  which  it  is  to  be  read  is,  thst  the  legacy 
was  meant  to  be  transmissible,  that  could  not  be  from  a  l^atee 
who  had  been  dead  several  years.  But  it  is  argued  at  the  bar, 
that  the  legacy  will  amount  to  this ;  I  give  to  maybank  whom  I 
know  to  be  dead,  if  he  shall  be  alive,  but  if  he  shall  be  dead,  to 
his  executors  and  administrators,  or  (still  more  absurdly)  to-  his 
assigns.  It  is  argued  at  the  bar  that  evidence  may  be  read  to  raise 
as  well  as  to  diissolve  an  ambiguity  in  a  will :  this  is  good  law,  for 
it  must  be  raised  by  evidence.  It  h^s  gofie  so  far  ^s  to  givo  |he 
le[|[acy  to  a  cMain  pmon,  where  there  was  np  such  persoo  in 
existence,  as  was.  described  in  the  will ;  as  to  John  a  Style,  where 
there  was  no  siiph  persou^  but  testator  used  to  call  a  certain  person 
John  «  Siykm  AU  the  cases  of  the  adnis^n  of  parol  evidence 
are  short  of  this.  I  mnat  accordingly  decree  the  Ic^piey  to  M^ 
iuttk  to  be  liypsed  (a). 

r  («)  As  to  the  adminion  of  pftrol      post,  47S,  ^d  the  casci  dted  io  tf^ 
evUibBco,  vide  fbwifMfM  v.  S^iff^     noto  to  It] 


IN  THE  Hiott  Court  of  CftAKCBftr.  80 

1780. 
Between  Sbllwooh  Hbwitt^  Esq.  and  Ann  bbWife,  Wii«- 
LI  AM  Hbwitt  (the  only  younger  Child  of  the  said  Plaintiffs 
Hbmtitt  and  Wife)  Thomas  Hbwitt  (die  eldest  Son  of 
the  aaid  Hbwitt  and  Wife)  both  Infants,  by  the  said  Sbli«- 
WOOD  Hbwitt  their  Father  and  neat  Friend — Joseph 
Fbainb^  £sq«  and  Cathbrinb  his  Wife,  and  Susanna 
Wbiqht  Gilbert  Coopbb,  Spinster;  which  Ann  Hbwitt, 
Cathbrinb  FrainBi  and  Susanna  Coopbb,  deceased, 
the  Mother  of  the  Plaintiffs  Su3ANNA  Wbioht  Gilbbbt 
CooFBR,  were  three  of  the  four  Daughters  of  William 
Wbiuht,  Esq.  and  Susanna  bia  Wife  both  deceased. 

Pbiniiffs : 

Natban  Wbight  surviwng  Trustee  and  ExecBtor  of  aaid  Wil* 
l.iAii  Wbiout  deceased,  the  Right  Honourable  Geobob 
Harry,  Earl  of  Sluviford,  and  the  Honoumble  Booth 
GniT,  Eiecutors  of  Uorothy  Wbioht  deceased,  (the 
other  DaugMer  of  the  said  Wiluam  Wbioht  and  Susanna 
his  Wife)  lipd  John  Gilbbbt  Cooper  die  eldett  Son  suad 
Heir  of  John  Gilbbbt  Cooper  and  Susanna  his  Wife, 
and  al9p  one  of  the  Co-heirs  both  of  the  said  William 
Wbight  and  Susan  n  a  bis  Wile,  and  also  of  said  Dorothy 
Wriciht  deoeased«  Defendants. 


tf^ILLIJil  WRIGHT,  Esq.  being  seised  in  tad  of  lands  Wiuum  ffn^ 
^'    in  Great  Sheqnfy  in  the  county  of  L^cester  and  havii^  by  coyreyed  etiaict 
hb  wife  Sumunat  three  surviving  dai^ters,  and  also  a  grand-son,  tot^^and^M^ 
sad  grand-daughter,  the  children  of  Susauim  Cooper  the  eldest,  debts,  4v.  and 
sad  now  deceased,  daughter  of  William  and  Susarina,  and  having  s^rwardt  u>a|H 
given  to  the  said  Susanna,  upon  her  naarriage  wiih  John  GilbeH  foJiJJJ  ^4T  ** 
Cooper^  the  sum  of  £%\QQ^  and  a  like  sum  to  his  daughter  Jnn,  miMasoiB,  and 
opoa  her  marriage  with  Hewitt  the  plaintiff,  and  meaning  to  bar  l>sy  interest  lo 
tte  efstate  tail,  and  make  provision  for  his  family,  be  and  his  wife  ritMe^and  w*^" 
Stuanna,    by  deed  2d   March,  175£,    covei>anted  witli  George  tlie  principal  to 
Wright f  and  Thomas  Wright,  to  levy  a  fine  to  the  following  trusts :  Thn^hy  within 
To  William  Wright  for  life,   remainder  to  Susanna  for  life  (m  Xl^m^Tta^, 
bar  of  dower),  remainder  to  the  trustees  to  sell,  and  to  apply  the  tlien  to  divide  tbc 
money  arising  from   the  sale  lo  pay  debts — and  then  to  pay  lo  residue  in  shares 
Catherine  Fraine  (then  Wright,  one  of  the  phiinliffs),  and  Donk-  X"^U%te 
thy,  now  deceased,  (the  tlien  two  unfnarried  daughters)  the  sum  of  save,  oot  of  other 
i;2ylOO  each;  and,  after  malUog  such  payments,  to  pay  and  apply  unds,  a  chaine 
the  residue  as  follows :  one-fourth  to   Susanna  Wright  Gilbert  SmghterTthe  w- 
Cooper^  the   grand-daughtsr,  at  twenty-oue,  with  interest  ia  Ihe  sidue  to  plalntUb. 
mean   while,  with  remainders  over;  one-fourth   tio  Ann  Hewitt,  ""^^i? ^Jjl ■*" 
with  remainders  over;  one^foimh  to  Catherine  Frame,  then  Wright^  Hfi^Sw 'relwSted 

to  the  settlor,  un 
tesoltlDf  trust,  but  la  his  hands  was  personal  estate,  aad  passed  as  part  of  the  residne. 

at 
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•1780.  ^t  twenty-one,  or  marriage,  and  in  case  she  died  before,  her  share 

wv^  to  be  paid  anieiig  tlie  other  children  of  IVi/iiam  and  Susanna ^  or 

Hewitt         tb^  children  of  such  of  them  as  should  be  dead ;  one-fourth  to 
^r  ^'  Dorothy f  at  twenty-one^  or  itiarridge,  and  in  case  she  died  before, 

r  87  V        her^hare  to  be  paid  ihnong  the  surviving  children  of  William  and 
Susanna  Wright,  and  the  children  of  such  of  them  as  shoold  be 
dead:  Mith  power  of  revocation.     By  indenlune  3d  ^fig^i/s//  1761, 
William  Wright  and   Susanna  his  wife,  revoked  these  uses,  and 
.(x>nveyed  the  same  states  to  Thomas  and  Nathan  Wright,  to  tlie 
use  of  William  for  life,  remainder  to  Susanna  for  life,  remainder 
•to  the  trustees,  in  trust,  to  sell,  and  pay  debts,  and  then  to  pay 
to  Cat /serine  Fraine  £9,^00,  and  after  payment  of  their  expences, 
to-  pay  and  apply  the  residue  as  follows:     To  raise  £1,500,  and 
pay  the  interest  at  5  per  cent,  to  Dorothy  till  she  married,  and 
U'ould  live  in  such  part  of  England  as  the  trustees  should  approve, 
and  to  pay  the  principal  sum  of  £1,500  to  Dorothy,  witbhi  twelve 
months  after  her  marriage,  with  their  consent;   and  to  apply  one- 
third  of  the  residue  to  Susanna  Wright  GHbert  Cooper,  at  twenty- 
one,  or  marriage,  and,  if  she  should  <die  before,  renriarnder  over ;  one- 
•third  to  ^y7n  1/eti'iY^  for  life,  remainder  to  her  childrien  ;  oide-third 
ta  Catherine  Fraine,  at  twenty-one,  and,  if  she  died  before, -tamong 
•tbe<  children  of  the 'grantors:  with  power  of  revocation.     By  will 
of  the  same  date,  William  Wright  gave  lands  in  Netvark-  and  else- 
where, in  or  near  the  borough   of  Leicester,  together  with  all  his 
personal  estate,  to  said   Thomas  and  Nathan  Wright,  in  trust  to 
f:  .      •.  .1    sell  and  to  pay  debts,  and   out  of  the  produce  to  p^y "^2,100  to 
t  •'    iJatherine  Fraine,  being  the  same  sum  "directed  to  be  paid  her  out 

■  r  88  ]         of  the  money  arising  from  the  sale  of  the  lands  in  Great  Sheepy, 

and  then  to  put  out  the  monies  to  arise  by  the  sale,  and  apply  the 

interest  to   his  wife  for  life,  and,  after  her  decease,  to  pay  the 

.    principal,  one-diird  to  Susanna  Wright  Gilbert  Cooper,  at  twenty- 

'    one,  with  remainder  over ;  one-third  to  Ann  Hewitt  for  life,  then 

'    to  her  children;    one-third  to   Catherine  Fraine,      William  and 

Susanna  Wright  never  revoked  the  deed  of  the  3d  of  August,  1 76 1 . 

William  Wright,  surviving  Susatma,  died  before   August,   1765, 

leaving  John  Gilbert  Cooper  his  grandson,  Ann  Hewitt,  Catherine 

Fraitte,  and  Dorothy  Wiight,  his  co-heirs   at   law,  and  also  the 

'  co-heirs   of  Susanna  his   wife.     The  ^1,500  for  Dorothy  were 

laid  out  in  the  purchase  of  £1,716.  14s.  9rf.  South-sea  stock,  and 
the  trustees  permitted  her   to  receive  the  interest  dnring  her  life. 
.        '  •       Dorothy  died  unmarried,  about  21st  March,  1777,  leaving  de- 

fendant John  Gilbert  Cooper  (son  of  Stminna  the  eldest  daughter 
of  William  and  Susanna  Wright),  and  the  plaintiffs  Ann  Hewitt 
and  Catherine  Fraine,  her  co-heirs  at  law,  and  having  made  a 
will,  and  appointed  the  Earl  of  iVflm^brrf  and  Booth  Grey  execu- 
f ..  tors.     The  plain tiffa  filed  their  bill,  claiming  the  said  £1,7 16.  145. 

.  \  9d,  South-sea  stock;  one-third  part    to   the  bcnelit  of  Sellwood 

'  and    Ann  Hewitt,    and    their  children;    one- third  to  Catherine 

Fraine 
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Fraine,  or  her  husband  in  her  right;  and  one-third  to  Susaftna  1780. 

Wright  Gilbert  Cooper^  for  her  use  and  benefit.    The  defendantSi  s^is^w 

the  executors  oi  Dorothy ^  by  their  answers,  claimed  under  her  Hvfnirt 
willy  insistmg  that  the  money  having  been  raised,  was  become  per-  w  ^*  t* 
sonal  property  (as,  if  not  raised,  it  would  have  been  a  resulting 
trust  to  frilliam  JVrisht),  and  they  entitled,  as  executors,  to  one- 
fourth  of  the  £1,710.  145.  9^.  South-sea  stock.  The  defendant 
John  Gilbert  Cooper  (son  of  Susanna,  the  deceased  daughter),  by 
his  answer,  submitted  that  the  £1,500  was  real  estate  undisposed 
of;  and  that  he  was  entitled  to  one-fourth,  as  one  of  the  heirs  at 
hw  of  William  Wright,  and  to  one»third  of  one-fourth,  as  one 
of  the  co-heirs  of  Dorothy,  and,  if  the  same  was  part  of  the 
personal  estate  of  Dorothy,  then  he  claims  certain  benefits  under 
her  win. 

Mr.  Solicitor-General,  Mr.  Madocks,  and  Mr.  Hargrave,  on 
the  part  of  the  plaintiffs,  contended  that  the  £l,500  was  disposed 
of  by  the  deed  of  1761,  that  by  the  first  deed  he  meant  to  dispose 
of  the  whole,  and  by  the  second  he  meant  to  give  Dorothy  only 
the  interest  of  «£l,500,  the  principal  to  go  to  the  two  daughters, 
aod  Susanna  Cooper,  as  standing  iu  the  place  of  her  mother.  The  [  B9  ] 
deed  speaks  this  intention  by  the  words  afier  payment  of  the 
£%fiOO,  and  reimbursement  of  expences. — ilie  £\,500  was  in- 
cluded in  that  residue. — Every  thing  not  disposed  of  by  the  deed, 
was  by  the  will. — ^Tlie  estate  comprised  in  the  deed,  and  that  in 
the  will,  were  the  whole  of  his  real  estates. 

Mr.  Kenyon,  Mr.  Arden,  and  Mr.  Hollist,  argued  that  the 
huih  part  went  to  Dorothy,  as  real  estate.  The  property  was 
in  such  a  situation  as  to  give  Dorothy  an  election.  She  by  her 
will  gives  all  her  personal  estate,  and  this  was  in  fact  personal* 
Hie  X  lf500  is  not  disposed  of  by  the  deed,  the  trustees  were  to 
ruse  the  <£  1,500,  and,  after  such  payment,  the  residue  is  disposed 
of.  It  was  ordered  to  be  tunied  into  money;  it  was  so  in 
hofOtWs  life,  so  she  had  in  fact  one-fourth  of  jf  1,500.  They 
dted  Embfyn  v.  Freeman,  Pre.  Ch.  541. — Cruse  v.  Barley, 
3  P.  W.  £0* — and  Stonehouse  ▼•  Evelyn,  ib.  252. 

Lord  Chancellor  stated  the  case,  and  the  claims  of  the  respective 
parties,  as  made  by  the  bill  and  answers,  and  divided  his  consider«a- 
tion  of  them  into  two  points.  First,  whether  thec£l,500  provided 
for  Dorothy,  passed  as  part  of  the  residue,  by  the  terms  of  the 
deed  of  1761.  And  this  he  thought  it  did  not. — ^That  the  grantor 
had  not  expressed  any  intention  of  what  should  become  of  the  sum 
of  ^1,500  in  case  Dorothy  should  not  marry,  and  that  probably 
had  that  event  been  in  his  contemplation,  be  would  have  made 
some  particular  provision  for  it.  He  could  not  be  supposed  to 
mean  that  it  should  fall  into  the  residue,  without  determining,  that. 
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1780,         upon  aH  uMtruments,  where  sums  were  disposed  of  upon  Gontin^ 

^^v<w  gencies,  which  failed,  they  should  fall  into  the  residue,  whereby 

Hewitt        testfitors  would  be  made  to  dispose  of  large  sums  l^  the  word 

Wright.        residue,  when  they  meant  only  to  give  such  small  sums  as  mq^ht 

remain  after  the  several  events  for  which  they  had  specifically 

provided.     Secondly,  Whether  it  was  personal  estate,  and  passed 

by  the  will,  which  he  thought  it  did;  but  this  question  depended 

upou  what  was  the  nature  of  the  property  which  the  testator  had  in 

tibis  «£  1,500. — His  Lordship  said  he  found  himself  liUIe  assisted 

by  the  cases.    There  was  a  great  difference  of  principle  between 

those  of  more  ancient  and  more  modem  date,  that  in  die  former, 

the  intention  of  the  testator  was  supposed  to  govern,  and  upon 

this  principle,  in  North  v.  Comp/on,   1  Ch.  C^.  196,  upon  the 

implied  intention  of  the  testatrix,  and  in  analogy  to  the  case  of  an 

[  90  ]        executor  who  has  a  legacy,  and  is  barred  by  it  from  taking  the 

surplus,  the  legacy  of  £9O0  deprived  the  heir  of  the  residue  of  the 

estate.    That  by  the  latter  cases  it  was  establbhed,  that  where  a 

real  estate  is  directed,  by  a  deed  or  will,  to  be  sold,  so  much  as  the 

deed  or  will  does  not  dispose  of  results  as  land.    This  is  settled 

by  Emblyn  v.  Freeman.    So,  if  the  testator  gives  the  estate  to  a 

stranger,  with  a  charge  upon  it,  which  fails,  that  part  will  go  to 

the  heir.  Cruse  v.  Barley.    So  in  the  case  of  a  term  of  years 

devised  for  payment  of  debts,  the  residue  undisposed  of  results 

as  a  term  m  gross.     fVych  v.  PackingtoUf  £  &\,  Ca.  Ab*  507* 

(1  Bro.  P.  C.  372.)    If  it  goes  in  the  case  of  a  will  to  the  heir, 

in  the  case  of  a  deed  it  must  result  to  the  grantor;  and  thouj^,  in 

the  case  of  the  will,  it  cannot  go  to  the  executor  as  money,  not 

having  been  converted,  but  must  descend  to  the  heir,  yet  he  should 

think  that  it  was  personal  estate  of  the  heir,  and,  if  be  were  dead, 

would  go  to  his  executor ;  and,  if  so,  where  it  resulted  to  die 

grantor,  it  would  be  personalty  in  his  hands,  mid  would  pass  as 

such ;  and  dierefore,  although  he  thought  the  case  of  Embfyisr. 

Freeman  right,  that  the  conversion  into  money  did  not  prevent  its 

resulting  to  the  grantor,  he  could  not  help  thinking,  notwithstanding 

that  case,  that  the  trust  of  the  ^1,500  resulted  bere  in  the  same 

manner  that  it  vested  in  Wright,  the  grantor,  as  personal  estate, 

and  so  was  disposed  of  by  the  general  terms  of  the  devise.     He 

ob8er\'ed  a  difference  between  a  charge  and  a  residue ;  that  a  charge 

is  personal  from  its  first  creation,  but  a  residue  continues  real  1^1 

.  converted. — His  Lordship  therefore  decreed  for  the  plaintiff.*  («) 

•  See  the  case  of  Levet  v.  Needham,  S  Vem.  138.  That  the  reAidue  of  a  term 
nised  for  a  particalar  purpose,  when  the  purpose  is  answered,  shaU  Teat  in  the 
heir,  bnt  he  must  have  it  as  a  term,  which  most  go  in  a  conrae  of  adminiatiati^ny 
and  not  in  a  coarse  of  descent.  The  decree  therefore,  in  that  case,  was  for  the 
administrator  of  the  heir,  and  not  for  his  heir, 

[(a)  See  this  case  particularly  re-  tlie8ubject»videf7fecA«r  ▼.iUUvrsor, 
Rrred  to  in  Ripley  v.  kVaterworth,  7  2jiAAckraud  v.  SmthMtm^  post,  497  and 
ves.  43t.    Wright  v.  Wright^  16  Ves.      503,  and  the  cases  cited  in  the  notes.] 
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HaBMAIC  v.  DiCKBNSOlf. 

A    BEQUEST  to  two  daughters  of  the  testator,  and  if  one  Bequest  to  two 
■"■  should  die  without  issue,  then  to  the  surviving  daughter  rind  daughters;  if  one 

,      .  ^^         r  ^i_     J       1 1  -J         J  J-   J  I       •        •  should  die  with* 

her  issue.     One  of  the  daughters  marned,  and  died  leaving  issue^  oat  inne,  to  the 

flien  the  unmarried  daughter  died.  survivor  and  her 

Issue ;  one  qf  the 

Lord  Chancellor  held  that  the  money  went  to  the  issue  of  the  rfe?  oi^d^' 
married  daughter,  although  she  did  not  survive  her  sister  {a).  leavhue  issue/ 

then  t^ie  umnar- 

f  (a)  Vide  BtU  v.  PAyn,  7  Ves.  453,  and  the  cases  there  cited.]  "ed  daughter 

died:  it  shall  go 
to  the  issue  of  the  mdiVltw  dahghter. 


S,  C. 

AritiNsoN  f^.  Paige.  15  s^.  iliu*4 

Mss.  ifr. 

THE  Words  of  the  will  were  ^  I  devise  to  my  executors,  &c.  Devise  to  6ieeii* 
"  ^1,000  three  per  cents  to  the  use  of  my  niece  Elizabeth,  ^^^^^^^1^ 
^  and  b^r  unfortunate  daughter  Jnn  raughan,  and  tihe  longer  J^a  heTdsu^te^ 
^  liver  of  them,  to  be  paid  to  their  order  during  their  lives,  imd  A.  K,  and  me 
•  dieti  t6  the  lawful  issue  of  Ann  Faughan,  if  she  shall  have  such,  *?S!^L^ll^S  •J? 
"if  doL  in  trust  for  R.  Little,  untfl  he  shall  come  of  age*  2r3.^!if  ^S 
fi.  Utm  died  in  the  life^time  of  Jnn  Faughan.    And  the  ques-  sfudi  h^Vtfsudi, 
tkfil  now  was,  wtiether  it  should  go  to  the  representative  of  j£"2M"S?iL 
B.  UiiU,  or  6f  Ann  Faughan.  ^^J^i^rL. 

k.  L.  died,  fekv: 
VLr.Bond  (for  (he  representative  of  Little). — ^The  remainder  iogi4.  F.,  the 
to  Iir//e  would,  if  it  was  land,  be  a  vested  remainder.     But  it  ^^"'^the  mSt  U 
is  immaterial  whether  it  was  vested   or  not.     Pinbury  v.  Elkiri,  only  the  mode. 
1  P.  W.  563.     Dyer,  15  b.    2  Vera.  88.    2  Ch.  Rep.  «P0.    The 
leitaitor  gave  only  the  use  to  the  niece  atid  Ann  Faughan^  but  the 
renainder  to  Little.  1  P.  W.  43«— 5S4.     Wild's  Case,  0  Co.  16. 
VkkdU  y.  Sldnner,  Pre.  Ch.  5^8. 

Mr.  Price  (for  the  administrator  of  Ann  Faughan). — ^This  was         [  92  ] 
ao  estate  tail  in  Ann  Faughan,  therefore,  behig  personalty,  the 
whole  Duist  pass  to  her.    Lodington  v.  Kime,  3  Lev.  431. — Seale 
r.Seaie,  1P.W.290.  f 

o  8  Mr. 


9ft  ,  Caibs  Aboubd  and  Determined- 

178 1.  Mr.  Wihon  (For  the  residuary  legatee  of  testator). — If  not  given 

^"^/-^         to  either  Ann  Vauglian^  or  to  IjUtle,  it  must  go  to  the  residuary 

Atkimsov       legatee.     It  is  upon  a  double  contingency :  if  there  is  issue,  that 

PAica.         nane  is  to  take,  if  not,  then  LUtle.    fi  is  dear  that  Ann  Vaugham 

does  not  take.   If  Ann  Faughan  did  not  die  without  issue,  it  coidd 

not  vest  in  hittle.    Then  the  residuary  legatee  must  take. 

"Lord  Chancellor. — By  the  virorda  ''  till  of  ase,"  he  meant  to 
give  the  fund  to  die  child,  and  the  trust  given  till  dien  is  only  to 
point  out  the  mode  (a). 


p.'*? 


[(c)  Vide  NtwUad  v.  Sft^pikanf,   t      note;  also  Pt§it  v.  PowOl^  Anib.S96. 
194,  and  the  cases  cited  In  the      1  Eden,  479.  Hole  v.  Becfc,t  Eden,  229.] 


8.C.  Lord  Irnbam  v.  Child  and  others  (a). 

OfaH^  !!!!li,itj  T  ORD  TRNHAM  treated  for  an  annuity  with  ChOd,  who 
'but,  filed  ton-  '^  (thou^  unknovm  to  Lord  Imham)  was  an  agent  for  H. 
<|^^  raggcttiQf  Lawti  Luttrelf  his  lordship's  eldest  son.  Upon  settling  the  terma 
c^tiie  aypmeDt  ^^  ^  agreed  that  the  anniuty  should  be  redeemable ;  but  botk 
that  It  ihoald  be  Pities  supposing  that  this  appearing  upon  the  face  of  die  trans- 
gj<«»M^  hot  acdon  would  make  it  usurious,  it  was  agreed  that  the  grant  from 
^ oStoTuia  V^^  Imham  to  Child  should  not  have  in  it  a  clause  of  redtmj^ 
.deed,  oo  the  idea  ^^^*  I^  ^'vai  accordingly  drawn  and  eiecuted  without  such  danae. 
tet  if  faMeited,  -—The  annuity  had  been  assigned  by  Mr.  Luttrel  to  others  of  the 
woaurfa«nnuri.  ^^^^i^^*  L^rd  IrfJkam  now  filed  his  bill  to  redeemi  allqpog 
Ms;  parol  evil  ^at  Such  was  the  asreement,  although  it  did  not  appear,  for  tho 
dneeoffeved  ta  reason  above  stated,  upon  the  deed.  At  the  bar  they  offared  pux4 
j^^^^^^^^ll^  evidence  of  die  agreement  In  favour  of  the  admissilulity  of  the 
diet  the  deed,  IfnoX  evidence  were  cited,  1  Eq.  Ab.  20.  MaxwelFs  caae. — Har^ 
aotbelDKcharied  vey  V.  Harvoft  2  Ch.  Ca.  180.— fTaZifcer  v.  Walker,  2  Atk. 98.-* 

SiStS^Tftaad.  ^^T^  ^'  Stratham,  3  AUc.  388.— Fit^.  213.— locA  v.  JBoult^ 

belore  Lord  Camden, — Fune  v.  Lord  Barnard,  Gilb«  Rep.  &— 
Merkint  v.  Norihey,  5tfa  Jvly,  17^& — Baker  v.  Faine,  1  Ves. 

[  93  1  Lord  Chancellor. — If  this  was  supposed  to  be  a  stibaequeol 

contract,  the  question  would  be,  whetner  diere  could  be  a  rii^t 
of  redemption  of  an  annuity  out  of  lands,  by  parol,  where  the 

(f )  Vide  also  Ltgtd  v.  MUUr^  t  Yes.  299,  and  PUctttm  v.  Oghm«mef  ib.  575. 
FVmer  ▼.  Ool<,  7Bro.  P.  C.  70.  King  t.  HcaMnumdenf  S  T.  R.  44,  and  Rkk  v. 
JaekMm^  post,  voL  It.  514 ;  and  Pym  t.  BUbcktwrUf  3  Vet.  34. 

[(«)  Vide   the   difeaaaioa  of  this     which  ezeeed  any  thing  in  print  <a 

Cut,  1  Hen.  Hia.  662,  et  seq.  and      the  sukuact  (Serj.  UUl).    3  Wfls.  SM.} 
nd  LoughborouglCi  obaer?  atiom  there, 

purchase 


IN  THB  High  Court  op  Chancery.  9^ 

fmrcbase  could  not  be  but  by  deed.    Whether  this  question  arises  17Bi. 

moo  the  statute  or  at  common  law,  I  do  not  see  much  difficulty.  w^^«' 

The  rule  is  perfectly  clear,  that  where  there  is  a  deed  in  writing,  it        lawn  aw 
wiH  admit  of  no  contract,  that  is  not  part  of  the  deed.    Whether         Child^ 
h  adds  to,  or  deducts  from,  the  contract,  it  is  impossible  to  intro* 
dnce  it  on  parol  evidence.    It  is  contended  to  be  the  general  ao- 
diority  of  a  court  of  equity,  to  relieve  in  cases  of  fraua,  trust,  ac- 
cident, or  mistake,  and  that  this  applies  to  agreements,  as  well  as 
to  odier  8ul:||ects.     This  must  always  clash  with  the  argument 
drawn  from  the  statute.    It  is  admitted  that  the  deed  will  bind  if 
no  fraud  is  committed,  but  objected  that  when  a  fraud  interferes, 
there  the  evidence  may  be  introduced.    Hie  objection  is  founded 
Qo  a  great  deal  of  wisidom  and  good  sense.    But  the  question  is, 
if  it  were  always  to  be  admitted,  whether  it  would  not  be  sub- 
versive of  justice ;  the  Court  has  held  that  it  would.     If  the  agree- 
ment had  been  varied  by  fraud,  the  evidence  would  be  admissible. 
Tlie  argument   then   must   be  to  impute  fraud   to   die  ptrty. 
The  rule  of  evidence  b  not  subverted,  if  diere  is  clear  pr<K>f  of 
ftaiid.      The  committing  the  agreement  to  writing,  b  an  aiigiH 
ment  against  fraud.    Then  as  to  mistake,  or  acddent;  suppose  it 
WIS  a^ery  dear  thing  that  one  agreement  was  ii^tended,  and  that, 
by  accident,  it  was  extended  further.— But  there  is  no  such  case  ' 
ia  the  books.    If  admitted  to  be  a  mistake,  die  Court  would  not 
oteiturii  the  rule  of  eqiuty  by  varying  the  deed ;  but  it  would  be 
an  equity  dekon  the  deed.    Then  it  should  be  proved  as  much  to 
die  satisfaction  of  the  Court  as  if  it  were  admitted.    The  diffi- 
catty  of  diis  is  so  |peat,  that  there  is  no  instance  of  its  prevailing 
against  a  party  innstmg  that  there  was  no  mistake.    It  is  said  a 
miglake  of  the  law  is  equal  to  a  mistake  in  point  of  fact.    Here 
diera  was  nO  intention  that  the  agreement  should  make  any  part  of 
die  iDStrament.    The  thins  insisted  upon  could  not  hold  a  mo-  ' 
Dent,  except  as  matter  dehors  the  deed,  and  on  a  separate  head  of 
equity.    Here  a  large  annuity  is  sold  for  rather  a  small  price, — not 
for  me  natural  sun^ — the  agreement  they  say  was  that  it  should  be  ' 
redeenable,  bat  this  does  not  meet  my  present  idea.    To  sell  an 
SBoai^,  and  make  it  redeemable,  is  not  usury,  because  at  is  not  a- 
kNm.     It  is  a  question  whether  the  intent  to  suppress  this,  as  lead- 
iqg  to  usury,  will  admit  the  part^  to  come  into  a  court  of  equi^.         r  04  i 
nere'  is  no  case  of  a  kmd  of  mistake  like  this,  where  the  doubt         >•  ^    '* 
was,  whether  die  clause  would  be  evidence  of  usury.      It  was 
igreed  by  both  parties  not  to  introduce  the  clause,  but  it  was  to 
sttnd  on  parol  evidence.    Then  it  results  as  a  question,  whether 
I  caa  admit  the  evidence.    I  was  long  inclined  to  admit  the  read- 
ing of  it.    It  is  necessary  to  see  the  statement  of  the  bill :    if  it 
slates  jdiat  it  was  agreed  that  it  should  not  be  inserted,  they  can- 
not reMl  it;  but  if  it  is  stated  that  it  was  intended  to  be  inserted, 
bat  it  was  suppressed  by  fraud,  I  cannot  refuse  to  hear  evidence 
read,  to  establish  the  rule  of  equity.    They  are  at  liberty  to  read 
to  prove  such  a  fraud  as  will  make  a  ground  of  equity. 

The 
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1781 V  'I^  enden^  b^iog  read  for  dib  pMipps?, 

Lard  C^ncelhr.'^l  admCle^  4ie  ^yid^i^  to  ^  r^,  becfiuf ; 
I  ibpMgtit  a  p9M|e  might  com^  out  which  would  afford  a  new  be^ 
of  oquity ;  f^  if  there  was  a  fraud  in  admitting,  ^r  eick|diig  a 
clause,  the  Court  might  feform  die  deed.  As  far  as  the  o^je^t 
was  to  explain  the  agreeqieot  by  aay  oilier  matter>  I  tboug^t^  ijt  ^firt 
ceapary  to  look  into  the  biU,  to  ^ee  whether  it  alleged  it  to  h^ 
fraudiulent:  had  the  bill  been  so,  I  should  have  thought  my^^If 
bouqd  to  hear  the  evidence;  and  then  my  duty  would  be  tp  coor 
aider  whether  it  afforded  a  ground  of  equity.  The  plain^ff,  B^pr, 
posing  he  bad  allied  in  h^  biU  what  he  now  ipsists  on  in  aiigi^ . 
mput,  ahoii]^  have  itated  thai  he  agreed  to  grant  an  aimuji^y  re* 
deemabley  a«d  then  the  fraud,  or  mistake,  by  which  the  grant  was 
extended*  Here,  he  could  not  have  stated  more  thfsn  this,  tbal^ 
the^  transaction  was  such  as  was  capable  of  beii^  usury,  or  thajt;  a 
little^  more  might  make  it  usury.  If  so,  ibey  thought  fit  tli^jt  Uie 
agreepiefit  should  not  be  ins^ted  iu  the  iostrument*  If  the  ior 
sertipn  would  n^ike  it  usurioMS>  no  plaintiff  couM  come  here  axid . 
s^e  that  as  the  leaaon  of  ita  nol^  being  inserted ;— but  he  says  it 
wi^  under  t^e  idea  that  it  might  be  so,  and  that  that  idea  was  the 
reason  of  the  surprise. — Suppose  one  to  grant  for  life,  for  the^pur- 
pose  of  mahippg  a  qualiScaatmn  for  (Kurliament,  to  be  redeemable^ 
upon  payment  of  a  certain  s^^  but  it  was  thought  such  a  grant 
woiJd  b^  elusory,  and  not  adnsutl^.  aa  a  qualification ;  it  would  be 
extraordinaiy,  if  a.  court  of  equity  shouU  be  called  upon  to  call 
'^that  a  surprise*  The  consequence  would  be,  that  the  allegatioa 
nui«t  be,  that  they  had  avoided  inserting  a  pari  of  the  agreement, 
not  that  the  agreement  was  intended  to  be  in  the  deed.  If  tba; 
[  95  ]  bill  afforded  a  proper  allegation,  it  would  then  be  time  enough  to 
'  conmder  the  evidence.  But  another  head  of  fraud  is  set  up,  that 
he  did  not  mean  to  treat  with  hia  son.  1  should  be  very  sony  tp. 
lay  it  down  that  a  man  treating  with  a  third  person^  in  trust  fori^ 
second,  whom  he  had  refused  to  deal  with,  could  theiefose  set  ik 
aside.  No  case  has  gone  90  far  *.  Philips  v.  The  Duke  of  BueklBp 
1  Vem.  227,  was  upjon  a  difference^  of  price.    Certainljr  hern  ia 

*  Sedyide  the  case  id  Eyrt  v.Pophfm{n)t  where  ^'iipAisii  hac),  frc^.Jj^^ 
having  beea  gnilbrof  abr^ch  of  a  Conner  contract,  expresgly 'refused  to  trea^. 
witb  him,  a  tUrd  person  treated  with  P&phafHf  in  imct  in  trust  for  Eyre^  and^«a ' 
sfpreemcnt  haying  been  entered  into,  Efre  fiM  his  biU  for  a  specific  perfonDaqea. 
Bill  dismisHBd  by  LQr<)  Bal%<^.    Jlftdk  14  Gea.  5. 


r  (a)  This  cause  eaaae  on  originally 
belbre  Sir  T.  Sewdlf  who  decreed  a 
specific  perfonnaace,  hxd;B^kmrtii 
however  rerersed  that  decree,  declar- 
ing that  if  it  had  come  originally  be- 
fore him,  lie  wonld  hiiTe  dismjiwed  the 
biU  wit|i  co^  It  if  repprted  by  Mr. 
^^i.P«  '^^ti  V^.htf  |(nm4  difase  and 


confiued  manqer.  It  appears  that 
the  above  short  note  is>  hnperiiM:!. 
Thpre.was  i|0  snfficieqt.agr^awiept  iq, 
wnting,  or  proof  of  part  perfommicf;';, 
and  the  plaintiff,  besides  bavlnff  been 
guilty  of  the  ftaod  above  stated,  had- 
dcJhycdpsyiqg  the  paitoliasMiipiiiy.], , 

no 


IN   TNB   HlQH   CoURt   OF  ChA19CBRY.  9i 

no  fraud  stated  on  the  fiice  of  the  bill.    The  bill  does  not  go  to  lygi, 

destroy,  but  to  aflbm,  and  reform  the  contract.    I  have  no  idea  of  wv^ 

thk  being  notice  to  the  assignees  of  the  annuities,  that  die  annuity  IMhah 
wu  to  be  redeemable.  It  is  argued  several  ways  that  they  had  n<y-  cnkui 
tic«  personally  of  the  transaction — that  they  had  notice  by  their 
imit-^-and  that  it  wa^  necessary  for  them  to  apply  to  Lord  Imham. 
Tim  might  have  place,  if  the  matter  remained  in  Jieri  and  they 
iMFere  bringing  a  bill  against  Lord  frnham,  but  here  it  has  no 
place,  for  the  deed  was  brought  to  them  by  which  Lord  Imham 
fad  granted  absolutely.  I  am  not  able  to  conceive  that  they  were 
obliged  to  recur  to  Lord  Imham,  any  more  than  if  it  had  been  a 
dormant  equity  (a). 

Bill  dUmissed*. 

*  See  also  the  case  of  Lord  Portmore  v,  MorriM,  post,  vol;  ii.  p.  S19.    [Vide 
DMnjn  on  Usary,  p.  68.  et  scq.] 

[(a)  Vide  Rick  v.  JackMon,  post,  vol.  iv.  p.  514,  as  to  the  admiuion  of  parol 
fTiatBce  to  vaiy  an  agreement] 


mmasBOKm. 


TRINITY  TERM.  [  96  ] 

SI  GEO.  in.  1781. 

RoBEET  Lord  Bishop  of  London  o.  Fytchb. 

"DILL  filed  by  the  bishop,  as  ordinary,  against  the  defendant,  the  Upon  ^uare  impt* 
"  patron,  and  the  clerk  presented  by  him,  to  be  instituted  to  tho  ^**  i*^"§J|J  ,^, 
living  of  fVoodham  Wtdter,  in  Essex.    The  patron,  2d  Jan.  1781,  ^'he  filed ^be  * 
presented  John  Eyre  to  the  bishop,  who  understanding  the  derk  present  bill  to 
kad  ^ven  a  bond  to  resign  upon  demand,  refused^  on  that  account^  Uie^lerk^^*^^ 
to  adflsit  him^  conceiving  the  bond  simoniacal.    Upon  a  miare  m*  tented  to  him  by 
ftdit  being  brought,   the    bishop  filed  this  bill  for  a  discovery^  defendant  had 
whether  such  bond,  or  some,  and  what  other  security  had  been  ^^^  J  *^*f** 
given  by  th6  clerk  to  the  patron  for  resignation,  in  order  to  midLe  flignation,in 
Qie  of  it  for  his  defence  at  law.    To  this  bill  the  defendants  de-  order  to  set  np 
nuirred,  on  the  ground  that  a  discovery  might  make  the  defendants  ^fJ^"^t^J^ 
litUe  to  penalties.  for  having  refu^ 

him  Institntion. 

Mr.  SoffiAofuGenerot— The  ground  of  demurrer  is,  that  if  the  ^^^^4$^^^ 
bets  stated  are  true,  they  do  not  give  the  bishop  a  right  to  the  dis-  red :  1st.  on  acl 
eo^ery;  or  that  such  bond  was  no  objection  against  the  clerk  be-  count  of  the  lega- 
mgiidmitted*    No  such  quesUoQ  has  ever  been  agitated  in  a  quar^  ^j^  2^"  ^e^^ ' 

covery- waaiimaatsiial*    Demurrer-  over-niM« 

impedit, 
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.1781.  impediif  although  there  have  beeti  some  actions  on  bonds^  He$ketk 

^'v^  ▼•  Gray,  2  Bum's  Eccl.  Law,  541,  and  Amb.  268*     The  mis* 

Bisbop  •£  chiefs  arising  from  these  bonds  being  taken  are  obvious,  DunioM 
^J**®*  V.  Sands,  1  Vem.4n,  and  2  Ch.  Ca.  186.  The  Court  will  en- 
Pttchk.  join  where  they  are  made  an  ill  use  of.  If  the  cases  were  out  of 
the  question,  1  should  think  the  bonds  were  illegal,  lliis  suit  is 
brought  to  have  that  point  considered.  It  is  unnecessary  to  deter- 
mine more  at  present  than  that  the  question  is  proper  to  be  con- 
sidered. The  cases  are  Heiketh  ▼.  Gray.  Peel  v.  The  Earl  of 
Carlisle,  Str.  2£7.    Peel  v.  Capel,  Str.  534. 

Mr.  Madocks,  same  side. — ^This  is  a  bill  of  discovery  only,  not 
C  97  ]  P^y^S  ^^J  i^lief*  It  is  contended  there  is  no  equity  in  the  bill. 
Hesketh  v.  Gray,  and  all  the  other  cases,  were  between  the  patron 
and  clerk,  this  is  between  the  patron  and  ordinary.  It  is  said 
Hesketh  v.  Gray  came  back  from  the  court  of  law,  and  that  Lord 
Hardwicke  relieved  against  the  bond.  The  question  is  perfecdy 
new,  whether  the  giving  of  such  a  bond,  will  justify  tbe  ordinary 
in  refusing  the  clerk.  When  an  action  is  brought  which  depends 
on  the  title  to  land,  the  defendant  has  a  n^t  to  come  here  for  a 
discovery  of  the  plaintiff's  right,  1  Ves.  248. — So  here  the  bishop, 
having  a  qiiare  tmpedit  brought  against  him,  has  a  right  to  such 
discovery  as  may  enable  him  to  make  a  defence  to  the  action. 
Though  a  general  bond,  as  between  patron  and  clerk,  has  been 
determined  to  be  legal,  it  does  not  follow  that  it  is  not  a  good 
objection  against  admitting  the  clerk. 

Mr.  Kenyan  for  the  defendants.-— In  Peel  v.  Lord  Carlisle,  the 
Court  would  not  permit  the  legality  of  the  bonds  to  be  argued, 
they  having  been  adjudged  to  be  legal.  The  most  recent  case  on 
die  subject  is  above  thirty  years  old.  The  bonds  being  legal  between 
patron  and  clerk,  must  be  so  between  the  ordinary  and  patron. 
The  discovery  sought  is  of  facts  totally  immaterial :  if  the  bonds 
are  legal,  it  is  totally  immaterial  (r);  if  not,  though  the  demurrer 
bad  not  set  forth  that  it  will  make  them  liable  to  penalties,  it  is 
sufficient  to  set  that  forth  ore  tenus^  It  will  do  under  the  act 
3\Eliz.c.6.s.6. 

Mr.  Solicitor-General  in  reply. — ^They  are  not  subject  to  any 
penalties  by  the  act,  Swain  v.  Carter,  Comb.  394. 

Lord  Chancellor. — ^Two  objections  are  made  to  the  discoveiy 
sought.  First,  That  it  will  subject  the  defendants  to  penalties  as 
a  simoniacal  contract.    It  is  very  clear,  that  if  any  plaintiff,  for 

(r)  The  demnrrer  did  state  as  a  eronnd  that  the  ditcoTery  miriit  make  the 
derendant  liable  to  penalties  and  forfeiture.  Vide  Mitford'a  Pleadings  in 
Chancery,  156.  Prec.  Can.  S14.  Attomey-GenertU  V.  SwieUf  in  which  case 
such  a  deouurer  was  ailawed. 

any 
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any  purpose,  demands  a  discovery  which  leads  to  a  legal  accusation,  1781. 

be  is  not  entitled  to  it.     If  the  plea  can  be  supported,  from  the  ^^^^^ 

evidence  to  be  discovered,  I  must  not  enforce  the  demurrer.    If       Bishop  of 
there  were  no  cases,  I  should  tliink  it  clear  that  a  mere  bond  of        I^^»oa 
lengnation  could  not  be  crimmal — unless  it  were  for  profit  or  be-       Fytchs. 
nefit  to  the  patron.    Many  cases  have  been  determined,  that  the 
bonds  were  good. — ^The  effect  of  the  determination  is,  that  they 
not  only  are  not  simoniacal,  but  that  they  are  not  against  the  policy 
of  justice.     The  second  objection  is,  that  the  discovery  is  im- 
material.    This  is  the  first  instance  of  a  demurrer  for  imma-         [  98  ] 
teriality.     If  a  demurrer  was  to  a  bill  where  the  matter  was  ob- 
viously frivolous,  the  Court  might  interfere.    Here  One  of  the  cases 
treats  the  matter  as  too  well  settled  to  be  argued.    It  was  argued 
and  determbed  the  same  way.    It  is  said  there  is  a  difference  be- 
tween this  and  when  it  is  between  patron  and  clerk.     I  cannot 
kring  my  mind  to  this  argument.    The  bishop  has  never  been  com- 
pelled to  accept  the  resignation.    The  question,  as  decided,  carries 
this  along  with  it,  that  where  the  bond  has  been  applied  to  a  bad 
purpoae  the  Court  would  restrain ;  but  this  is  a  different  question, 
whether  a  man,  who  ought  to  be  independant  of  every  control  but 
the  court  Christian,  shall  sutject  himself  by  contract  to  anv  but 
his  ordinary.    In  specie,  it  has  never  been  decided  that  the  bishop 
is  compellable  to  admit  the  clerk,  but  it  has  been  decided  that  the 
contract  is  not  illegal.    This  is  not  stated  as  the  ground  of  the 
preaeDt  opinion.    It  is  not  too  much  to  say,  that  where  a  man 
comes  for  a  discovery  of  evidence  material  to  his  defence,  the 
party  shall  not  protect  himself  against  the  discovery,  unless  he  can 
diew  himself  liable  to  penalties,  which  I  think  he  has  not  suf- 
fideutly  done  here.    There  is  no  instance  of  the  Court  having  re- 
vised a  discovery  because  it  was  inconvenient  to  the  party  making 
it,  for  the  plaintiff  pays  the  costs  of  the  application,  and  whe- 
ther it  is  material  or  not,  is  chiefly  for  him  to  judee.    I  am  of 
opinion  they  ought  to  make  the  discovery,  and  it  willremain  with 
another  court  tp  determine  how  far  it  is  material  (a). 

Demurrer  over^ruled. 

» 

The  principal  question  in  the  cause  coming  on  in  the  Court 
of  C.  B.  Hil»  1782,  it  was  determined  there  in  favour  of  the 
plaintiff  (at  law)  Fytche,  that  general  bonds  of  resignation  are 
lal,  and  are  not  a  justification  to  the  bishop  in  refusing  to  admit 
t  clerk.  A  writ  of  error  was  immediately  brought  inB.R*  / 
where  the  judgment  of  the  Court  of  C.  B.  was  affirmed.  A  writ 
of  error  was  then  brought  in  parliament,  where,  after  long  de- 
bate, the  judgment  was  reversed,  30th  Mm/,  178S. — See  a  very 


(m)  See-  the  whole  of  Lord  RedeB-     which  the  Courts  have  proceeded  to  se« 
'8  obeenrationt  upon  this  case,  by      veral  cases  enomerat^  by  his  Lord- 
which  it  appears  that  the  decision  was     ship,  9d  ed.  p.  157.] 


ii  «oatiadictioa  to  the  priaciples  on 


full 


9i 


1781. 


Blfhopof 
^London 

«• 
Fttchb. 


Cases  AsGini>  and  Dbtbsmined 

full  report  of  what  passed  in  die  House  of  Lords,  hi  Mr.  Cun^ 
fiingharris  Law  of  Simony  (a). 


[(c)  Bag9hamy.B9mliy^4»f.VL7^ 
Pmrtndge  ▼.  IVkittan,  ib.  369.  New- 
y^NewmoMf  4  M.&S,  66.    Lard 


Kircmibright    ▼.  Lady   KirewdlmM^ 

8 Yes. 61*  Daikwoodv,P€ytim,l^y^»* 
36.] 


E991 

Will  attested  by 
the  witnesses 
iHiere  the  testa- 
trix coald  see 
them  through  the 
windows  of  her 
carriage,  and  of 
the  attorney's 
office,  w^  at- 
tested. 


Casson  n.  Dads,  Clerk. 

TtTONORA  Jenkins  having  a  power,  Aough  covert,  to  make  a 
writing  in  the  nature  of  a  will,  ordered  the  will  to  be  pre* 
pared,  and  went  to  her  attorney's  office  to  execute  it.  Being 
asthmatical,  and  the  office  very  hot,  she  retired  to  her  carriage  to 
execute  the  will,  the  witnesses  attending  her;  after  having  seen  the 
execution,  they  returned  into  the  office  to  attest  it,  and  die  carrii^ 
was  accidentally  put  back  to  die  ^vindow  of  the  office,  dirough 
which,  it  was  sworn  by  a  person  in  the  carriage,  the  testfatrix  m^ghf 
me  what  passed ;  immediately  after  the  attestation,  ibe  wkneiseri 
took  the  will  to  her,  and  c^ne  of  them  delivered  it  to  ber,  telling 
her  they  bad  attested  it;  upon  which  she  folded  it  np  and' pot  li 
into  her  pocket. — ^The  Lord  ChameHor  inclined  very  strongly  to^ 
think  the  will  well  executed,  and  the  case  of  Shirv$  v.  Qlea^eoeky 
l^Salk.  688. — 1  S^.  Ab.  403,  was  relied  upon  to  that  poifme. 
Mr.  Atden  preaseci  much  for  an  issue  ;  but,  finding  Lord  Cham' 
cellbr^a.  opinion  very  decisive  against  him,  dedined  it  (a). 


[  (a);  Soe  the  case  oUhe^  dl  Wrigkif, 
V.  MmifiM,  1 M.^  S.  S94,  in  which 
Iiord  EUenb<nvugh  refhred  to  the  pre- 
sent case.  The  atteeting  witnesses  had 
there  retired  firom  the  room  wiiere  tlie 
testator  had  signed  and  subscribed 
their  names  iti  an  acyoining  room,  and 
the jnry  fonnii^  that  fW>n  one  part  of 
the  testator's  roomr  a  persea,  by  inclin- 
ing himself  forwards,  might  have  seen 
the  witnesses,  but  that  the  testator 


wasinot  in  aaitoatlon.thatbe  inigl^tbjr 
so  inclining,  have  seen  them.  It  wsv^ 
hdd,  tbat  the  wiH^  was  votf  dniy  i»- 
tested,  Lovd  EBeuberfmgk'  obsenrad^ 
that,  it  was  not  necessary  that  n  de^ 
visor  shoold  actually  see ;  be  must  be 
in  such  a  situation  that  be  migbt  m^ 
tba>witiiaBaBA  attest.  In  favor  of  al«- 
testatlon  it  is  presumed,  that  if  the 
testator  might  see,  he  did  see  J 


Hassbl  and  anodier;  Assignees  of  Jack80K>  a  Bbtduiq)!, 

V.  SrBTPflOK  («). 

Aconv^mce  of     TACKSON^  (a  trader,  afterwards  a  bankrupt)  made  a  convey--^ 
Bllatra      s         t#   ^^^^  to  Simp9on,    of  a  oopyhold  tenement,    all  his  goodsr,, 

chatt^,  and  personal  estate,  to  indemnify  the  defendant  as- surely 

r  («)  The  facts^of  this  case  are  very      sion  ef  its  coming  on  upon  the  special^ 


goods,  (he  being 
solvent  at  the 
time,  and  continu- 
ing so  for  three 

vears  after),  held  f^y  stated  in  Doa^ia*,  on  theocca-      case.] 

by  Ijofu  Caon- 

teWtr  not  an  act  of  bsfikruptcy,  and  a  new  trial  orderadv-  the  JBryx>n  the  first  having  found 

bim  a  banlirupt :  ontfae  aevrtrial,  and  a  case  retbrred  and  argatd.ta  H.  FL  dateradaed  to  be 

an  act  of  bankruptcy. 


for 
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for  him*    It  had  beeo  icat  to  kw,  on  an  isaue  to  try,  wfaetber  tkia  i Tgi. 

was  ao  a/ct  of  bankruptcy.    At  the  trial  the  judge  directed  the  jury 

that  it  was.-^It  appeared  upon  the  reporjt,  that  Juckson  continued 

in  credit  three  years  after  the  conveyance,  and  it  was  not  stated  that 

he  was  indebted  to  any  other  creditor  at  the  time*    The  jury  found 

that  it  wa3  w  act  of  baokruptcy. 

Upon  a  petition  for  a  new  triid,  Mr^  Madocks  cited  RyaJl  v* 
RowleSf  1  Yes.  348.  It  is  not  insisted  upon,  here,  on  the  grouud 
of  hb  continuing  in  possession,  1  Jac.  1.  c.  15. — IVord^yv.  De* 
nuUioSj  1  Bur.  467. — Tcpy/ie'f  C(U  S  Co.  80.  There  the  possession 
was  fraudulent.  This  act  was  not  upon  the  eve,  or  in  contempla- 
tion of  bankruptcy. — It  was  dotie  a&  a  contract  of  indemnity,  not 
a  security  for  a  former  debt ;  and  the  person  continued  in  credit 
dvee  years. 

lir.  Homarih,  on  the  same  side,  cited  IVihon  v.  Day,  £  Bur.  [  iOO  ] 
887.  lAntoH  t.  Bartlet,  3  Wils.  47.  Law  v.  Skhmer,  2  BI.  Rep. 
996.  If  the  conveyance  of  alt  is  only  to  secure  a  small  value,  it 
if  not  an  act  of  bankruptcy.  It  is  not  stated  here,  that  he  was  in- 
debted to  others  at  the  time.  Ha  was  worth  more  than  would  pay 
this  and  all  the  other  creditors.  The  distinction  in,  that  the  cre- 
ditor could  not  retain  more  than  would  satisfy  his  own  debt. 

Mr.  Bearcrqfi  for  the  assignees. — '^  A  fraudulent  grant  or  con- 
'^  veyance,  whereby  the  creditors  are  defeated  or  delayed^"  cour 
slitutes  ao  act  of  bankruptcy.  Every  conveyance  which  is  fraudu^ 
laut  ia  ao  act  of  bankruptcy.  Tbb  was  a  fraud  upon  the  bankrupt 
laws.  A  conveyance  of  ail  the  property  is  primd  Jacie,  an  act  of 
baokruptcy. 

Lord  Chancellor. — ^There  is  not  a  syllable  of  any  other  debt  in 
tk»  report.  It  must  be  taken  that  he  was  in  full  credit,  and  fully 
solvent. 

Mr.  Beetrcroft, — Still  creditors  would  be  delayed,  as  the  mort* 
gi^ee  night  tnke  possession  of  the  whole  personal  estate  when  h^ 
ipottld.  It  must  be  held  fraudulent  on  account  of  his  right  of 
entry,  and  was  considered  so  in  Worsley  v.  Demattos, — Law  v. 
Skumer  is  a  case  in  point. 

Xordf  Chancellor. — It  comes  to  this,  that  a  person  worth  six 
tioies  the  sum  borrowed,  and  no  creditor  having  a  right  attached^ 
mortgages  bis  whole  estate,  ^fhe  bankruptcy  was  on  a  debt  con* 
tracted  afterwards.  It  is  not  an  act  of  bankruptcy,  but  a  fraudu- 
lent ac^  witbia  the  description  of  the  statute.  To  make  an  act  of 
Ijpnkruptcyi,  ihet  creditor  must  be  defeated  or  delayed  by  the  act. 
Tliia  deed  does  not  create  an  incapacity  of  paymg  his  debts.    In 

order 
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1781.  order  to  (fodare  him  a  bankrupt,  I  muat  consider  the  simple  case, 

wv«/  without  any  fiM:t  to  prove  fraud,  as  in  itself  sufficient  to  constitute 

Hasiu  mi  act  of  bankruptcy* 


tiKFtev* 


Petition  granted,  and  a  new  trial  ordered ; — which  came  on  at 
the  Lent  Assizes,  1783,  where  a  case  was  reserved  for  the  opinion 
at  the  court  of  K*  B.  It  was  aigued  in  Michaelmas  Term  fol- 
lowii^,  and  again  in  Hilaty,  1784,  when  the  Court  held  dm 
assignment  to  be  an  act  of  fattnkruptcy.  These  arguments,  with 
the  iudgment  of  the  court  of  K.  B.  are  reported  by  Mr.  DougloM 
in  me  second  edition  of  his  Reports,  p.  89*. 

•  Setf  tUi  cate  alics  1  Co.  B.  L.  p.  110.  (fd  edit)  alio  Ibid.  p.  Ill,  llie 
caie  of  KMtk  and  otiien,  Aiiigiiecs  <n  Emug  v.  tfwuwrf,  acoordingfy  (c). 

[(«)  Also  Hmmam  t.  FUker^  Cowp.  ont,  or  if  all  the  creditors  do  not  sin 

117.  BiUdur  T.  EatU,    Doii{(l.   t95.  withio  a  given  period,  wiU  not  mJke 

NadUm  T.  CkmUkry  7  East,  19S,  and  it  less  an  act  of  bankruptcy.    DuUm 

a  cooditioB  tbatit  sbaU  be  void  if  a  t.  JMiprrissa,  17  Vet.  19^S11. 1  Roae, 

etaimiiiifm  of  baakmptcy  be  taken  SIS.] 


[  101  ]  CuLLBN  V.  The  Duke  of  Qubbnsbsrry  and  others  («)• 

^«|»^^<^^^    n^L^  ^'^  ^y  ^®  pl<^nti(r  agunst  the  Duke  of  Queetubeny, 
^toSg^Dbs  ^a^^  ^^  Ep-emont,  Lords  Melbourne,  Macartnof  and  iMcam, 

agreementswiUi  bring  die  annuu  committee  (at  the  time  of  the  transaction)  of  the 
SZ^^knT^'J^  ladies  dub,  for  money  expended  in  the  purchase  of  an  hous^. 
cienTtomal^*  burnishing  and  attending  it,  and  other  mcidental  expences.  At  a 
them  parties  to  a  meeting  at  Lord  Melboum^%,  24th  March,  1775,  at  which  about 
Sxa*°ta°k^J!S£  ^^^'^  hundred  members  were  present,  they  contracted  with 
3^7sS^  ^^  plaintiff  for  the  business  to  be  done,  which  was  the  sij>. 
acdbcnu  ject  of  this  suit    The  defendants,  except  Lord  Macartney,  29th 

jtprU,  1775,  subscribed  an  agreement  with  the  plaintiff. — ^After- 
wards some  part  of  the  plan  being  varied,  Lord  Melboturne,  Lord 
Lucan,  and  Lord  Macartney,  on  behalf  of  themselves  rad  Ae 
other  subscribers,  gave  a  letter  of  attorney  to  the  plaintiff,  to  act 
for  them,  dated  Ist  May,  1775.  The  defendants  now  insisted 
that  they  were  not  personally  liable  to  the  plaintiff's  demand,  that 

t(«)Thefiiet8ofthis  case  are  stated  castoms   of  Didn$ree  Manor,  and  m 

at  veiy  great  length,  1  Bro.  P.  C.  ed.  this,  and  an  hundred  others,  all  were 

Toml.  596.]  bound,  though  only  a  lew  tenaat!, 

[Lord  Keeper  Wrirhl  said,  he  re*  parties,  else  no  rixht  could  be  done, 

membered  the  case  of  Nether  Wlers«  if  all  knust  be  parties,  for  there  wonld 

dale,  between  Lord  Gerrardf  and  some  be  perpetaal  abatements.    Brow  ▼- 

few  tenants,  and  Lord  NoiHngham't  Htwardrl  £q.  Abr.  16S.  (B).  ca.  4. 

case,  in  the  Duchy,  concemiM  the  (Seijt.  Hill}]. 

all 


rif'THX  High  Court  op  Chancbrt. 


lot 


ifl  duit  was  done  was  on  account  of  the  clab,  and  that  sixty  per* 
aoos  who  had  subscribed  £4fi00  to  purchase  the  ^uity  of  redemp- 
tion  of  die  house  should  all  be  made  parties.  For  the  plabtiflF 
were  cited  Quintine  v.  Yard^  1  £q.  Ab.  74«    *  Uorsky  v.  Bellf 

Chan. 

^  As  this  was  a  case  new  in  specie,  and  t  is  not  in  print,  the  Reporter  has 
<bo«ritt  the  following  note  of  it  wonld  be  agreeable  to  the  rnider. 

BIB  filed  by  the  plaintiff,  the  undertaker  of  a  navigation  at  TkMc  in  York- 
sUrr  agaiast  the  oonnnissioneTii  (named  In  the  act  of  fmriiament  for  carrying  it 
mt)  who  had  signed  the  sereral  orders.  Three  questions  were  asitated  at  tlie 
bar :  First,  Whether  the  defendants  were  personally  liable,  the  defendants  con- 
tending that  they  were  exercising  a  public  trust,  and  that  the  credit  was  given 
to  the  undertaking  itself,  not  personally  to  them,  that  the  remedv  was  therefore 
ia  mk  Secondly,  Whetlier  all  who  had  been  present  at  any  or  the  meetings, 
and  had  signed  some,  but  not  all  the  orders,  were  Uable  as  to  all  the  orders,  or 
ooIt  as  to  those  which  they  had  respectively  signed.  Thirdly,  Whether  the 
plHBtiff  vras  right  in  filing  bis  bill  in  this  Court,  or  his  remedy  was  merely  at 

The  Im4  Chmacdkr  considering  this  as  a  new  case,  and  of  contidcrable  hn- 
Mdanoe  to  gentlemen  who  act  as  trustees  in  navigioion,  turnpike,  and  othor 
Uis,  was  assisted  by  Mr.  Justice  GaM  and  Mr.  Justice  A$khiwnt,  At  the  end 
if  the  argument,  Mr.  Justice  Gould  cited  the  case  of  Mdehart  and  others,  v« 
lislKy  and  others,  executors,  C  B.  3  Wils.  149. 

Atkkmntf  Justice.— >Tbe  principal  question  is,  whether  the  defendants  are 

Ksble  in  their  private  capacities,  or  the  plaintiff  has  given  credit  to  tlie  fund. 

I  think  tlie  defendants  are  personaUy  liable ;  it  would  be  hard  that  the  plaintiff, 

who  has  done  the  work  at  a  reasonable  price,  vrithout  any  extraordinary  profit, 

ikmM  have  no  remedy.    If  he  1ms  not,  the  commissioners,  by  appointing  a 

devk  to  act  for  them,  might  deprive  ewery  particular  labourer  of  any  remedy, 

except  against  the  fund,  which  wonld  be  absurd.    As  to  the  cornmisaioners, 

iktkt  tltMtimi  te  Tery  different,  they  mqr  have  an  interest  of  some  sort  or  other 

hi  the«BdertakiBg.p-They  have  it  in  their  power  to  borrow  moiiey  on  amortgage 

flf  the  tolls,  and  know  the  extent  of  their  credit,  which  the  pbdntiff  cannot. 

▼arioos  argnmenti  have  been  made  use  of  in  favour  of  the  commissioners,  frodi 

te  ctaasei  in  the  act  of  parliament,  but  tliey  do  not  apply.    It  is  said  they 

haraa  judlelal  power  with  respect  to  the  property  of  others,  but  the  power  in 

te  dauae  teems  more  to  be  nunisterial  than  judicial,  as  tlie  jury  are  to  assesa 

Ike  value,  and  the  commissioners  are  merely  to  give  judgment  according  to  that 

smiwuiuut.    Another  clause  has  beoi  cited,  that  where  any  damage  ras  been 

4mm  by  the  default  of  the  commissioners,  the  jurv  are  to  enquire  into  the  da* 

aMf^  and  the  persons  iigored,  if  not  paid  in  a  given  time,  are  empowered  to 

appoint  reedven  to  the  tolls,— >but  thtt  dause  rnates  to  consequential  damage 

aKtaly,  and  Is  an  aceumnlative  remedv.    Another  argument  has  been  drawn 

fteas  the  plahitifi*!s  decUiatiou,  given  in  evidence,  that  he  was  so  well  satisfied 

of  the  soeeessof  the  undertaking,  dmt  he  only  d^red  money  to  carry  on  the 

W9^  and  a  bare  subsistence,  and  wonld  lend  the  rest  on  the  tolls :— but  the 

csBtiaryinfhreoce  Is  to  be  drawn  from  him ;  for  if  it  was  to  be  understood  that, 

laa  had  even^  he  was  to  have  nothing,  it  would  be  a  strange  declaration.    As 

so  the  hardships  of  tiie  case,  tlievare  nothing  like  so  great  on  one  side  as  the 

eilKr.    The  commissioners  have  their  remedy  upon  the  monies  subscribed  and 

■et  paid  In ;  for,  though  there  is  no  summary  method  of  enfordng  the  payment 

of  tben,  yet  tbey  certainly  have  a  remedv,  and  there  has  been  sufficient  snb- 

flcrihed,  so  that  they  have  only  the  trouble  of  collecting  it.    As  to  the  second 

4|«csttoii,  This  ii  on^  general  work,  though  there  are  several  contracts  with  the 

workmen 

t  Reported  in  Amb.  770  («). 
[(«)  11  Serj.  Hitt's  MSS.  i59.    Et  vide  Pochin  v.  Pair^,  1  Bl.  Rep.  CTO.} 
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Chan.  9tb  Feb.  177S.  For  the  defendants,  Kn^hi  v^Knkht^ 
3  P«  W.  33 1  •  (see  also  the  note  on  that  case).  It  stood  OTet,  L/ard 
Chancdkr  shewing  however  au  opinion  against  defendants.  ^ 

workmen  for  different  parts,  and  by  different  sets  of  commissioners.  What  b 
done  by  the  several  sets  of  commissiooers  is  a  ratification  of  acts  done  before, 
in  the  prosecHiiou  of  one  general  design.  Even  criminally,  persons  acting  in 
one  general  design  will  be  liable^  though  they  are  never  proved  to  have  been  all 
to^Uier^  and  that  as  being  a  cnminal,  is  mach  a  stronger  case.  Thirdly,  As 
to  its  being  in  equity,  it  may  certainly  be  done  with  mndi  less  difficulty  here.     . 

GoM^  Justice.— •!  concur  with  my  brother  AMurH  in  the  opinion  he  baa 
given.  The  engineer  is  to  be  appointed  by  the  commissioners,  who  must  give 
effect  and  essence  to  every  act :  they  are  therefore  to  employ  workmen^  ana  to 
pay  those  workmen.  They  were  to  take  care  to  have  money  to  pay  their  work- 
men ;  then  are  the  workmen  to  lose  by  their  inattention?  It  is  the  same  as  if 
tbey  had  advanced  money  to  their  treasurer  to  pay  the  workmen.  The  law 
raises  an  asiumfMt  to  those  who  have  done  the  meritorions  act.  S.  Then  there 
is  not  so  much  difficulty,  as  novelty  in  this  case.  It  is  like  a  partnership,  they 
who  at  any  time  have  acted  have  undertaken  a  partnership.  I  should  have 
been  of  opinion,  that  an  action  at  law  would  have  lain  against  any  one  of  them, 
and  that  he  mast  hare  sought  his  remedy  aeiiast  the  others  («).  Those  who 
come  in  at  any  subsequent  time  affirm  the  fonneracts.  ItistvtiAoMHo,  and 
ssnris  ratihaJbUio  retrMtUr  9f  numdai6  dee  Ucentia  a^parmtwry  (18  VL  150.  <sd« 
m,)  In  an  action  brought  by  the  pavioars,  for  paring  Si,  Gmrgi^B^  Humvef 
Square^  against  the  clerk  of  the  commissioners,  C.  B.  gave  a  rate  to  iaspeel 
the  commissioners  books,  in  order  to  discover  tiieir  names,  that  they  might  be 
made  parties.  I  am  therefore  of  opiniooi  that  all  the  commissioners  wba  hare 
acted  are  liable. 

Ltrd  CAMcctfar.— The  first  qaestion  is,  whether  the  |4aintiff*s  demand  is  liady 
in  rem,  or  the  coounissioners,have  rendered  themselves  personally  iiablew .  An 
engineer  is  appointed  and  authorised  to  make  contracts :  On  whose  behalf?  On 
tne  behalf  ot  those  who  appointed  him,  or  the  credit  of  the  act  of  pariiameat  i 
tl^ho  would  make  a  contract  on  the  credit  of  tolls,  which  it  is  in  the  power 
of  the  commissioners  to  raise  or  not  at  pleasure?  Then  upon  whose  credit  masC 
the  contract  be  ?  Certainly  that  of  the  commissioners  who  act.  It  is  their  fiiaH» 
if  they  enter  into  contracts,  when  they  have  not  money  to  answer  them.  They 
have  made  themselves  liable  by  their  own  acts.  If  the  plaintiff's  claim  be  is 
rem,  how  is  lie  to  come  in  ? — Not  surely  before  the  subseribers^-^aody  if  aftef 
them,  he  will  stand  a  bad  chance,  if  he  is  to  vrait  to  see  whether  there  is  any 
remainder.  As  to  the  dedarattons  they  are  only  that  in  future  he  would  lend  *■ 
he  is  not  bound  by  them.  The  commissioners  are  in  no  danger  if  they  dc^aot 
employ  workman  when  they  have  no  money.  If  workmen  were  to  trust  for 
payment  to  the  event,  they  would  demand  immense  profits.  Upon  the  Sd  qoes* 
tion.  Whether  the  commissioners  are  answerable  in  totOf  or  only  for  their  par- 
ticular contracts  i  The  judges  hove  given  very  string  reasons  for  their  all  being 
liable  from  the  rMiihabUio,  Every  man  who  comes  in  afterward^  approves  the 
former  acts,  and  if  any  one  of  the  commissioners  who  had  acted  before  disap- 
proved the  subsequent  acts,  he  might  have  gone  to  a  future,  meeting  and 
protested  against  them.  Thirdly,  a  question  has  been  made  at  the  bar,  Whether 
the  plaintiff  was  proper  in  this  Court?  The  remedy  is  not  so  clearly  at  law,  as 
for  the  Court  to  say  he  shall  have  none  here,  and  dismiss  the  bill  j  mid  he  must 
come  here  for  the  discovery.    Decree  for  the  plaintiff. 


[(a)  Gould,  Justice,  compared  it  to 
the  case  of  partners ;  he  considered  it 
as  a  sort  of  partnership  to  carry  the 
act  into  execution,  and  if  an  action  at 
law  had  been  brought  against  one  com- 
missioner only,  unless  there  had  been 


a  plea  in  abatement,  as  In  a 
where  one  partner  oni^  is  sued,  in  Ids 
opinion  Hie  plaintiff  would  be  entitled 
to  recover.  11  MS8.  46t.  (Seijt. 
HU1>] 

19th 


IN  THB  High  Court  of  Chancery. 

r 

19di  Jfdy^  1781.    The  objection  was  over-roled,  and  a  decree 
Cmt  the  plaintiff*  (a). 
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*  After  a  hearing  there  was  a  rehearing  on  the  23d  of  June,  1784,  whea    ^        ** 
the  decree  was  affirmed  ;   the   defendants  then  appealed  to  the  Honse  of    W^'^a^aaaaY. 
Lords,  when  the  decree  was  again  affirmed,  Marek  23d,  1787.    For  the  can 
81  the  Hoase  of  Lords,  vide  l  Bro.  P.  C.  396.  edit.  Toml. 


[(c)  See  tills  case  aHaded  to  by  Lord 
iUm,  in  Ui&yd  v.  Laaring,  6  Ves.  777. 
la  that  and  many  other  eases,  the  prin- 
ciple has  been  acknowledged,  that 
(m  other  instances  than  those  of  cre- 
Hitors  and  legatees)  where  there  is  a 
joint  interest,  if  inconvenient  to  Jus- 
te that  all  shonld  be  parties,  some 
ladiTiduals  shall  be  permitted  to  re* 


present  the  rest,  Chancey  v.  iUov, 
Finch  Prec.  Chan.  592.  Adtury,  The 
New  River  Compamy^  11  Ves.  429. 
Good  V.  BUtpitt,  13  Ves.  397.  Browm 
V.  Harris^  ib.  552.  Waters  v.  Taylor^ 
15  Ves.  14.  Cockl/wmy,  Hkontpsoit,  16 
Ves.  321,  and  tlie  cases  of  Drury  Lane^ 
and  the  other  Theatres  there  cited.] 


Between  Mary  Green,  an  Infant,  by.  William  )  pi^ini-ifl;      Lincohi*s  Inn 
Green,  her  Father  and  next  Friend,     .     -       5  riamuiw.      jj^^  ^^^  ^^ 

Sir  Robert  Pioot,  Bart,  and  Hugh  Pigot,  Esq.  Defendants. 

npHE  right  honorable  George  late  Lord  Pi^o/,  by  his  will  dated  Lencytoafe- 
■■•    the  I6th  day  o(  April,  1775,  devised  to  the  defendants  all  his  ™®  -d^Jt  tw?«. 
rod  estates,  upon  tnist,   to  sell,  and  to  stand  possessed  of  the  tyJm  or  nwrr^ 
money  to  arise  by  such  sale,  and  of  the  rents  and  profits  in  the  age,  with  interest 
mean  time,  and  he  also  gave  to  tliem  his  personal  estate  upon  trust,  ?i  tJ^^-^^'P^^^ 
to  pay  his  debts  and  funeral  expences,  and,  subject  thereto,  to  pay  to  sink  into  the^ 
legacies,  amounting  together  to  ^40,000  and  among  them  to  the  residue)  ordered 
plabdff,  a  legacy  of  .£5,000,  and  directed  the  said  legacies  to  be  ^JfiSk^in*^ 
paid  to  the  respective  persons  to  whom  the  same  were  given,  being  order  to  secure 
males,  at  their  age  of  twenty-one  years,  and  being  females  at  their  the  legacy,  and 
ages  ef  twenty^one  years,  or  duys  of  marriage,  which  should  first  ^^S^^^L^^T^^ 
happen^  with  interest  in  the  mean  time  not  exceeding  £4  per  cent,  should  be  for  the 
per  ana.  and  directed  the  interest  to  be  paid  by  half  yearly  payments,  benefit  of  tha 
or  ID  such  other  manner  as  defendants  should  think  proper.    And  ^'^^- 
he  further  directed,  that  in  case  all  or  any  of  the  persons,  to  whom        [  104  ] 
tbe  said  legacies  were  therein  directed  to  be  paid  being  females, 
tbould  die  under  the  age  of  twenty-one  years,  not  having  been 
married,  or  being  males,  should  die  under  the  age  of  twenty-one 
years,  then  the  legacy  to  the  persons  so  dying  should  not  be  paid, 
but  should  be  considered  as  part  of  the  residue  of  his  personal 
estate,  and  gave  the  residue  to  the  defendants,  and  his  sister  Jfar- 
garet  Fisher,  share  and  share  alike,  and  appointed  the  defendants 
executors.    Tbe  testator  died  on  the  11  th  May,  1777,  leaving  the 
defendant  Sir  Robert  Pigot,  his  eldest  brother  and  heir,  and  the 
defendants  proved  the  will.     On  the  1 1  th  March,  1780,  the  plain- 
tiff, 
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1781  •         6K,  by  fViOiam  Green,  her  father  and  next  friend,  filed  her  bill 

wv^         against  the  defendants,  to  have  the  legacy  of  £5,000,  given  to  her 

Qbsejc         by  the  said  willyoaid  into  the  Bank  of  England,  hi  the  name  of 

PiQOT.         ^^  Accoontant-Greneral,  with  interest  at  the  rate  of  £4  per  cent^ 

per  annum,  from  the  time  of  the  death  of  the  testator,  till  snch 

Cyment  should  be  made,  to  be  placed  out  in  proper  fiinds,  or  to 
ve  die  same  secured  for  the  benefit  of  the  plaintiff,  and  that  the 
interest  of  the  legacy  (subject  to  the  plaintiff^s  maintenance  and 
education)  might  accumulate  for  her  benefit  till  she  should  marry 
or  attain  her  age  of  twenty-one  years,  and  in  the  mean  time  for  a 
proper  allowance  out  of  the  interest  of  her  le^cy  for  her  main- 
tenance and  education.  The  defendants  by  their  answers  admitted 
assets. .  The  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls  on  tiie  31st  of  January  last,  when  his  Honor  referred  it  to 
the  Master  to  compute  interest  on  the  Iq^acy  of  £5,000,  at  the 
rate  of  £4  per  cent,  per  annum,  fiK>m  the  end  of  one  year  after 
the  testator^  death,  and  ordered  that  the  produce  should  be  laid 
out  in  the  purchase  of  Bank  £Sper  cent*  consolidated  annuities, 
in  the  liame  of  the  Accountant-General,  upon  the  trusts,  and 
subject  to  the  contingencies  in  the  testator's  will.  From  this 
decree  at  the  Rolls,  there  was  an  appeal  to  the  Lord  Chancellor, 
who  this  day  gave  judgment  thereupon. 

Lord  Chancellor, — The  rule  seems  to  have  varied,  different 
opinions  having  obtained  at  different  times.  Lord  Hardwicke 
£  105  ]  seems  sometimes  to  have  thought  that  money  to  be  raised  should 
not  be  raised  till  the  time  of  payment  Palmer  v.  Mason,  1  Atk. 
505^ — Heath  v.  Perry,  3  Atk.  101,  are  both  strong  cases  to  shew 
his  opinion  to  be  so. — The  latter  cases  have  been  that  die  fund 
should  be  appropriated. — Ferrand  v.  Prenttce(a),  10th  Jufy,  1 750^ 
before  Sir  Thomas  Clark,  E.  Prentice  gave  to  the  plamtiff  ^£00, 
to  be  paid  ten  years  after  her  death.  Upon  bill  filed  to  admit 
assets,  and  give  security,  or  to  pay  the  money  into  the  Bank,  it  was 
decreed  that  the  executor  should  do  so,  and  that  he  should  have 
the  interest  in  the  mean  time,  and,  at  the  end  of  the  ten  years,  the 
principal  should  be  paid  to  the  plaintiff. — Walker  v.  Cooke, 
15tii  February,  1781.  Legacy  left  to  one,  to  be  paid  at  twenty- 
four,  the  plamtiff  being  twelve ;  the  father  filed  a  bill,  that  the 
lq;acy  might  be  invested  in  the  funds ;  and  decreed  so,  though  it 
vras  declared,  that  the  plaintiff  was  not  entitled  to  the  money  till 
twenty-four. — Johnson  v.  De  la  Creuze,  17th  July,  1749.—' 
£2,000  left  to  the  testator's  daughter  at  twenty-one,  in  default,  to 
her  child;  if  no  child,  io  Mills;  bill,  to  secure  the  fund;  the 
Court  said,  a  party  so  circumstanced  might  come  here  to  have 
mrt  of  the  personal  estate  secured  for  the  legacy.  In  Pierce  v. 
Taylor,  22d  M(nf,  1778,  the  same  was  said  to  be  the  course  of 

[  (c)  Amb.  f  rs.] 

the 
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die  Couft  Thiese  cases  go  to  provci  that  Tvhere  a  Ie|ac j  is  to  be 
to  paid,  it  must  be  secured.  I  do  not  see  a  distinctton  as  to  its 
bebg  contingent  or  merely  future.  If  a  legacy  be  payable  at 
twenly-onej  and  the  child  dies,  his  executor  cannot  ciaun  till  the 
time  when  the  child  would  have  arrived  at  twenty-one,  if  the 
legacy  does  not  bear  interest,  bnt,  if  it  be  with  interest,  he  may 
claim  immediately.  If  it  bears  a  less  interest  than  the  utmost  use^ 
the  nufciitar  hath  a  right  to  the  use  of  the  money,  paying  the 
modified  interest.  Chester  y.  Painter,  2  P.W.  335.  Here  I  do 
not  indipe  to  alter  the  decree  at  the  Rolls.  The  legacy  is  to  tlie 
chiU»  payable  at  tweptj-one,  widi  £4  per  cent,  interest,  which  ij 
the  ordinaty  interest  given  by  the  Court.  If  the  interest  wer« 
severed  from  the  principal,  I  must  order  that  to  be  secured; 
Giving  interest  even  at  £2i  per  cent,  vests  the  principal.  Whether 
•  legacy  be  payable  at  a  fiied  or  a  contmgent  future  day,  the  effect 
B  tte  same.  I  must  secure  the  roterest  of  the  fund.  If  the 
iaUreajt  was  severed  as  an  allowance,  I  must  secure  a  fund  equal 
to  it  The  Master  of  the  Rolls  has  done  right  in  ordering  it  to 
be  laid  out  in  the  funds.  But  if  it  should  produce  more  than  «£4 
percent,  who  is  to  have  the  surphis?  I  may  order  it  to  be  paid 
to  the  executor. — But  should  it  produce  less,  can  I  order  the 
executor  to  make  it  up?  No. — I  think  therefore  the  produce 
must  be  to  the  use  of  the  infant. 

Decree  affirmed*  (ay 

•  See  OldJUId  yiOld/Uld,  1  Vcrn.  338.  and  PJuppg  v.  Auneakf,  t  Aik.  57,  58. 
(h)  GwmUt  T.  Sltmderwicke^  Rolls,  November  19, 1787.  Reg.  Lib.  A.  1787.  738. 
/.  SUmdirwiek€^  by  his  wil,  ftnted  tke  SlBt  Auguti,  1793,  devise^  tb  |nutee«  «(' 
tbow  Ui  land*,  tenemenU,  aqd  hereditaments,  called  Outdiawi  and  Wtttshmyt^ 
to  hold,to  t^pi,  their  hetra  and  assigoi,  to  the  use,  intent,  and  purpose,  that  an 
aaaoi^  of  d9/b  a  year  misbt  be  seeared  to  b»  sister  Smh  (since  dead),  and 
snbiect  tliereto,  td  Jdke  legacies  tliereih  mentioned,  which  he  ckaic^d  upon  the 
wd  premises,  to  .the  use  of  the  defenduit  in  fee,  and  afber  proyiding  for  the 
ptyaeBt  of  the  s^d  annuity,  he'dcvise'd  as  follows:  ^  I  give  wf400  to  Henry 
Gicfer,  and  j£iO0  to  Saraji  and  Afory  CkLwler,  son  and  daughters  of  my  sister, 
t^MmiiittttlMin  rcspeetively,  ai  their  sMrraZ  nfces of  tagmiy-wu yean^  out  at 
tof  0iu4  tmwnMttts,  called  (htUkwa  aqd  tVgsUhiy*  r  aad  after  disposing  of 
cer^iii  otMT  laqds,  and  giviog  sundry  legacies,  he  devised  all  the  residue  of  his 
kadk,  ftaetbeiits,' andnereditanients,  and  estate  and  effects,  both  real  nwir 
pcfMal,^  tte  difeadiait^  his  heirs,  executors,  &c.  for  aver,  and  made  him 
eicon|#r.  |f e.added  a  testamentary  piy[>er  as  a  codicil,  in  the  following  frords : 
**  Beit  reasetnbered.  that  on  the  30th  dayof  <S»laii6«r,  1777,  ^r.J.Skmdeirwieke 
■ndt'kAo^rn  auto  the  Rev.  Mr.  LewU^  and  Mr.  John  CoWm,  that  he  the  said 
Jshi  iSfciarff !'■» iff  had,  in  and  by  his  last  will  and  testament,  given  the  sun  of. 
i;400  wMo  Bmrji  Qaiolfr,  the  s^n  of  G.  GuwUr,  ^  be  paid  tp  the  said  Hinry 
Gcwkr.  or  some  friend  in  trust  for  him,  as  expressed  in  the  will ;  and  whereas 
the  saioXv.  Geislsr  has  two  younger  sons,  called  ThMua  Gmokr  and  John  GawUrp 


lOS 


[(a)  There  have,  however,  been 
aany  cases  since,  in  which  it  has  been 
held  not  to  be  the  legitinuite  effect  of 

Spfopriation,  to  give  a  larger  interest 
m  If  there  was  no  appropriation. 
Per  Lord  fkloa,  Sitwell  v.  Bernard^ 
€  Vea.  643.    For  the  general  cases  on 

Vol,  I. 


thb  subject,  vide  Chaw&rth  v.  Kovpn^ 
ante,  82.  HawldnM  v.  Comhe^  post,  335. 
Sluno€  V.  Cua^^e,  post,  vol.  iv.  144^ 
and  the  cases  cited  in  the  note.] 

[  {b)  This  case  is  very  fully  and  ac- 
curately reported,  t  Cra,  15.] 


1781. 


Grbbn 

PlOOT. 
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178 1.  M*  provUcd  for  Id  tbc  Mid  will,  the  deiifaor  thii  onnonDdiun  h,  (bat  tlic 

,^„^  aboTe-nanwd  Hr.  Laoi*  tad  Mr.  CoUUu  were,  at  the  reqnot  of  the  laid 

f,  Mr.  StMiierwickt,  called  in  to  hear  and  leBrn  hU  win  touchiof  the  above-aanaA 

basaa  chiMraoi    aad  Oay,  uldantaiidiiii  that  Mr.  StatuUrwitkt  wai  wUiu    and 

Plan*  dadrout  that  the  wid  IImmu  Gaaibr  aod  Jttut  Gawbr  thonld  recciia  t&  Mid 

'^""''*  ram  of  iDeMr,  nch  of  diem,  ai  vn»  {[hen  to  their  eider  brother  Utary,  and  Ike 

•ame  Ucnrt  foU,  aad  the  Mtne  ralea  obaerred,  ia  all  rctpcct* ;  awl  Mm 

aad(ncKfat,iBtheprewBceof  Ihaiaid  HT.lMUtmi  Mr.  CaUtat,  Btamkti 

that  the  tanethnala  beohienedj  and  at  a  contimiatioii  of  It,  has  *et  at*  hand 

hereunto,  the  day  and  year  above^Mcntluiied,  and  in  the  preteiKc  of  the  mM 

«ilneaMa,/«fc<,SlaidmB]dte,  Joka  LmU,  Mm  Calnu,  and  noautSlaMtr,  jaabr. 


■V  IK  ■■■■IB —HI  wtwmt  w«v>     t%mn  bb  aumiHr  avciBJni|  «■■%  uid  wv^kj  vm 

.£tOO,  given  to  Jfory  Oaaibr,  *ince  daceaaad,  becaate  btpied  by  her  dyinc  ander 
iha  age  of  tvcntv^one  yean ;  and  that  the  m14  tendei  of  ^400,  jivca  to  tba 
ftWntiff  Nntrjr  Gaarln-,  the  fnfhnl,  and  ;fsi»  to  the  ntalntiff  iSmta  OeKbr,  tte 
Uant,  arc  not,  accardiDa  to  the  tettator*!  will,  to  be  ralaed  till  the  nine  iMI 
baooMe  payable ;  and  tLe  aatd  plaintifii,  when  they  ahaU  attain  their  afei  «f 
tweoly^oae  yean,  are  to  be  at  liberty  to  apply  to  the  Conrt  to  have  their  ttU 
legBcie*  nited  oat  of  the  nid  estate  charged  therewith,  and  directed  the  ataal 


In  Conrt,  2filwjr  Between  RtCHAKD  DoBNPoitB,  Esq.  and  Tho-'I 
T^^^i^^^  HAS  Lamb,  Richard  Lane,  andAHN  LANB,f  p. 

Ban,  isdAk         loftntSfbyttiesaidRicHARDDuBNfoBD,  their  1 
1780,  aad  ut  of        next  Frieod,  -        -        -        -        -        -j 


{.  int. 


Thomas  Lans  UMlANNhiaWtfi;,  Joseph  Lane  A 
£dwakd  Ttson,  and  John  Holliday,  and/ 
John  Flaw  and  William  Robinson,  As-VOefendantf. 
Bignees  of  the  said  Defendant  Thomas  Lanb,L 
a  Bankrupt,  -        -        -        -        -        -j 

^^  TTPON  the  marriage  of  Thomat  lane  viih  Ahh BomytTf  then 
Ml  it  *-^  an  inltinl,  articles  were  entered  into  for  the  settlement  of  ber 
estates,  bj  which  it  was  covenanted  that,  upon  her  attaining  her 


dow'^tobw^aad  ^t"  °'^  twenrt-one  years,  the  husband  and  wife,  and  her  mother, 
the  ho^and  can  should  levy  fines,  and  settle  the  estate  in  trustees,  (of  whmn  die 
avoid  ii ;  mort'  plamtilf  i^urn/brtj  was  one),  to  the  use  of  tlie  mother  for  life, 
^wn^w^o^  remainder  to  the  trustees,  to  pay  rents,  gtc.  to  the  wife,  Sot  her 
notice  of  the  separate  use  duiing  her  coverture—^remainder  to  the  husbaiid  for 
•etttenenl, 

ordered  to  be  anigoed  lo  the  tniitee  in  the  Httlement,  bnt  die  hitere«t,  dmiai  the  lift  af 
faaiband  and  wife,  to  bt  applied  to  the  payment  of  the  DMrtnaea,  withont  prejndicc  lo  her 
renedy  againit  the  hoiband.  The  vife  and  htr  heiri  urtuld  mdI  Jurk  bet*'hmm  ^  tkt  arHriw, 
i/  Uc  hod  dtM  a>  act,  wlun  adult,  to  afftct  the  tttatt  (a). 

■{(a)ThepuHKeipTinted,  Id 
lo  the  direcUoB  at  Serj.  Bill} 
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Ife,  rnaainder  to  the  children  of  the  maniage,  in  such  proportiona         I78I. 
M  ibe  wife  aiiouid  appoint,  and,  in  default  of  appointnieot,  share  ^^rsfm^ 

mi  share  alike,  in  tail  general — remaiDtier  to  sucli  uiea  as  the  wife       DnatiroKB 
Aould  appoint,  and,  in  failure  of  appointment,  part  to  her,  and  jJi'gx, 

part  to  the  mother  in  fee.  The  hu4>aud  covenanted  to  permit  the 
vife  to  enjo;  the  estates  to  her  Kparate  use,  and  that  he  would  lay 
oat  £500  %ad£l,iOO  to  certain  uses  declared  b;  the  settlement. 
Then  were  issue  diree  children,  who  are  plaintiffs.  After  the  wifa 
ittained  the  age  of  twenty-one  years,  in  1773,  the  husband  bor- 
rowed ^4,000  of  one  Turle,  and  secured  the  same  by  a  term 
caned  out  of  this  estate,  and  by  a  tine  levied  of  the  same,  tiiis 
■Kxwy  was  afterwards  paid,  and  the  term  assigned  toAnH  LangtoH 
(die  mother),  and  Lane  and  his  wife,  in  order  to  merge  it.  In 
1774,  s  recovery  was  suffered,  the  deed  to  lead  the  uses  was  to  the  [  107  ] 
OK  (^  Ann  Langton  (the  molher)  for  life — remainder  to  such  usee 
II  Thonuu  and  Ann  should  appoint  during  Ann't  life — remainder 
to  Thomat  Lane  for  life — remainder  to  such  uses  as  Ann  should 
by  vill  appoint — remainder  to  Attn  in  fco,  with  a  power  of  re- 
vocation. Lane  and  bis  wife,  with  llie  concurreocc  of  Mrs.  Laiig- 
'OR,  the  mother,  mortgaged  part  of  the  premises  for  .£3,000  to 
Barrel,  mid  Thomas  and  IVil/iam  liolman,  for  a  term  ;  the  re- 
nuiaing  uses  in  the  deed  were  the  same  as  those  in  tlie  deed  to 
lead  the  uses  of  the  recovery.  These  securities,  by  various  assign- 
Bwnts,  came  into  the  hands  of  the  several  defendants,  Joseph  haue, 
Tifton,  and  HoUidatf,  against  whom  and  the  husband,  his  assignees 
(he  having  become  bankrupt),  and  the  wife,  the  plaintiff,  the  actiug 
trustee,  filed  the  present  bill  (making  the  o^er  trustee  a  defendant) 
on  die  part  of  the  children,  praying  that  the  articles  previous  to  the 
muriage,  might  be  specitically  carried  into  execution,  or  if  they 
ibould  not  be  held  binding  on  the  wife,  that  the  husband  might  be 
decreed  to  be  bound  by  the  articles,  and  to  make  satisfaction,  and 
chargiDg  notice  of  the  articles  upon  the  mor^agees, 

Mr.  Aitometf-General  (Wedderburne)  for  the  plaintiff  (1st  of 
fetriHUy,  1780). — The  defendants  insist  that  Mrs.  Lant  was  not 
bound  hy  the  settlement  made  whilst  she  was  an  infant,  but  that, 
wbeo  she  came  of  age,  she  might  mortgage  the  estate.  I  do  not 
know  how  far  the  Court  will  say  she  was  at  liberty  to  retract. 
Ilie  Court  lias  determined  that  an  infant  is  bound  by  a  joinmre, 
whidi  must  be  upon  the  principle  that  all  acts  of  iiifants  are  not 
v»A,  but  if  the  acts  are  for  their  benefit,  that  they  are  bound. 
IVh^  there  is  no  case,  io  the  books,  where  the  settlement  has 
been  said  to  bind  igaiiut  the  will  of  the  infant,  yet  there  is  none 
that  the  buaband  and  wife  can  bar  the  aettlement.  In  the  case  of 
Cmnf/  ▼.  Buckle,  S  P.  W.  843,  cited  by  Lord  HardwUke  m 
Ilarvei/  v,  Ashlni,  '■  -\\\.  'i'  ■,  I.oid  Chancellor  MaccUsfittd 
•aid,  "  That  if  n  r-u-  i-i  ■■!!  ■■  1  ■!  m  fee,  -^^  a  ipunage,  with  the 
^coasent  of  ber  gujrdia:i\,  ^ti'iuU  L^vt'  cODsidenitioo  of  • 
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1 78 1  •  ^  setdementi  to  convey  her  mheritance  to  her  husband ;  if  this  wer# 
wv«/  ''  done  in  considemtion  of  a  competent  settlement,  equity  wouM 
DtmNFoBB  <«  execute  the  agreement,  though  no  action  would  lie  at  law  to 
LANib  ^  recover  damages^"  Lord  Hardmicke  sttyB  of  this  case,  <<  This  it 
^  going  a  gfeat  Uray,  as  it  related  to  the  inheritance  €^  the  wife  ; 
^  but  yet  there  are  cases  where  the  Court  will  do  it;  as  if  Ihe 
[  108  ]  **  lands  of  the  wife  were  no  more  than  an  adealiate  consideratiMi 
'^  for  the  settlem^t  that  the  husband  tnakesi  ana  after  the  maniage 
^  the  wife  shoidd  die>  and  leave  issue  who  would  be  entitled  to 
^  portions  provided  for  them  by  the  settlement,  it  would,  in  that 
''  case,  be  very  reasonable  to  affirm  that  settlement."  There  ihm 
supposition  only  is,  that  the  settlement  should  be  a  proper  one 
with  respect  to  the  husband.  If  the  Court  should  be  of  opinion 
that  a  settlement,  made  with  great  consideration,  should  bind  the 
infimt,  what  inconvenience  can  diat  opinion  be  of  to  the  ini&ntjs, 
in  order  to  bind,  it  must  be  a  proper  beneficial  settlement?  The 
only  case  in  which  the  question  can  arise,  is  where  the  vnfe  Jias 
been  prevaAed  upon  to  join  in  supplying  the  husband's  extravagance* 
To  deny  it,  is  to  say  that  her  affection  ought  to  expose  her  to  nrni. 
The  parties  are  bound,  by  their  covenants,  to  prevent  the  destmc* 
tion  of  the  settlement i  will  the  Court  sufier  the  husband,  against 
his  covenant,  to  permit  the  wife  to  levy  a  fine  or  suffer  a  recovery  f 
The  Coiut  certainly  will  not  sufier  the  husband  to  defeat  the  sel* 
tlement.  In  such  a  case,  the  trustees  ought  to  file  a  bill  to  restrain 
die  husband.  If,  in  the  present  case,  we  £ul  in  the  main  pui^iose, 
What  remains  of  the  estate  must  be  settled  agreeable  to  the  articles. 
Where  a  husband  articles  for  his  wife,  he  must  perform  the 
covenant. 

Mr.  Kenyan  on  the  same  side. — ^It  is  of  very  little  use  to  the 
'  Jmrties  to  say,  that  whoever  has  taken  any  part  of  the  management 
in  this  case  has  done  wrong.  The  settlement  took  care  enongh 
of  the  wife.  It  was  to  her  for  life,  to  the  husband  for  life,  to  Ae 
children  as  the  wife  iihoiild  appoint,  remainder  to  her  in  fee.  The 
question  is,  whether  this  shall  be  sufiered  to  be  destroyed  by  those 
who  knew  of  the  feetltement?  The  only  ground  is,  that  shevvas 
not  of  an  age  to  bind  herself.  If  this  mte  ou^t  ever  to  be  relaxed, 
this  is  the  case  where  it  should  be  so.  Dower  arises  out  of  the 
marriage  contract,  Bracton,  fid  Book,  59*  If  parties  under  age 
may  contract  matrimony,  they  ou^  to  be  permitted  to  enter  into 
the  other  parts  of  the  contract.  Thb  is  the  reason  of  Drury  w. 
Druty,  (Earl  of  Buckinglkianshire  v.  Dnury,  5  Bro.  P.  C.  570.(fl\) 
that  me  incidenUd  part  of  the  contract  shall  bind  her,  though  an 

[(a)  The  case  of  Drury  y,  Drvry^      with    the    argnments  of  Lord  Harti* 
m\th    Lord    Ndtihmgtm'B   judgmmt      imc^  and  Lord  Afaiia/SllJ,  are  reportsd 


from  his  owd  MS8.,  and  the  case  of     s  £deii|  39,  60.] 
Tke  Marl  nf  fiuckitighamMhire  y,  Drury, 


infant ; 
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Mml;  the  opinion  of  Lord  Nortkinston,  tbut  she  was  not  bound,      .    1781. 
was  over-ruled  in  the  House  of  Lorcb*  ^^^^^ 

'  DURNFOBD 

Lord  Chancellor. — ^There  it  was  taken  up  thus,  marriage  may  be  Lamb. 

between  minors, — that  dower  attaches  upon  raarriagey  the  act 
haiinff  said  nothing  as  to  the  majority  of  the  wife,  the  ^ct  ^poke  of        [  lOQ  ] 
her  men  she  could  make  the  contract. 

Mr.  Kcnyon. — It  was  in  argument,  that,  if  she  could  enter  into 
die  principal  contrac^  she  might  into  that  which  was  auxiliary. 
The  act  of  an  infant  is  not  void  if  under  seal.  Contracts,  such  as 
apprenticeship,  which  are  for  the  benefit  of  tli^  infant,  are  not 
void,  but  voidable.  In  the  case  of  Zouch  v.  Parsonif  S  fiur.  1794;, 
the  acts  of  infants  are  gone  into.  If  the  acts  of  infants  are  such 
ai  are  reasonable  for  them  to  do,  and,  a  fortiori ,  if  they  are  part 
of  a  contract  which  the  infant  m?iy  make,  it  gives  room  for  obser* 
vstion  of  Lord  Macclesfieldt  in  Cmnel  V.  Buckle,  and  Lord 
Hardwicke%  in  his  judgment  in  Harvey  v.  Ashley,  which  Mr. 
Yorke,  (in  Drury  v.  Drury)  said  was  upon  great  consideration, 
ud  from  a  written  argument.  If  those  opinions  are  supported 
by  the  reason  of  the  case,  they  will  have  their  effect  upon  this  de- 
aee.  But  if  the  agreement  is  not  to  be  spepifically  performed 
Igainst  the  wife,  yet  against  the  husbandi  father,  and  trustee,  who 
were  parties,  we  shall  have  satisfaction.  Jn  Mamel  v.  Manset, 
S  P.  W.  678,  and  Garth  v.  Cotton,  5  Atk.  751,  trustees  are 
answerable  for  breach  of  trust.  In  Towmhend  v.  Lawton,  2  P.  W. 
579>  though  the  Court  would  not  compel  the  trustee  to  join,  is 
decreed  a  specific  performance  of  the  father's  covenant. 

Mr.  Uoyd  on  the  same  side. — ^The  fine  and  recovery  of  the 
wife^  when  of  age,  will  operate  to  make  good  the  former  trans«- 
•etion,  therefore  will  let  in  the  first  setdement,  and  enure  to  the 
Mts  of  it.  I  cannot  find  a  case  where  the  first  deed  was  that  of 
an  Afant,  but  this  would  apply  to  all  the  adult  parties.  Then  it  is 
mt  of  the  power  of  the  parties  to  appoint  new  uses,  the  cbildfen 
wiio  are  materially  interested,  not  being  able  to  join. 

Mr.  Kenyon  cited  Stapilton  v.  Stapilton,  1  Atk.  «,  to  prove 
tltfb  was  so  at  law. 

Mr.  Uoyd  cited  Pye  v.  George,  1  P.  W.  128,  that  trustees  are 
answerable  for  a  breach  of  their  trustj  also  Amott  v.  Bi$coe, 
1  Ves.  95. 

Mr.  Kenyon. — J[n  Zouch  v.  PflrsonSf  Lord  Manffieldj  con- 
dndad  w^t  k^  mi  MPoq  the  »Qtl  <^f  .i»fiE|iit8  widi  these  words, 

"in 
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1781«         **  in  one  word»  the  privilege  of  infants  is  to  be  used  as  a  shielc^ 
^■^^^^^  *'  not  as  a  sword;  it  never  is  to  be  the  cover  of  fraud." 

DURNFORD 

y.A^g,  Xord  Chancellor. — ^The  part  cited  from  Lord  Mansfield  is  a 

dbplay  of  principles  from  wliicb  to  form  a  rule^  but  is  not  itself  a 
rule.  The  question  is,  Whether  an  infant's  contract  for  marriage 
binds  the  lands  to  all  intents ;  would  the  setdement  prevent  her 
from  settling  on  a  future  marriage,  though  there  should  be  a 
child  ?  Whatever  would  become  of  it  after  the  death  of  the 
husband,  could  she  avoid  it  during  the  marriage?  Here  the  hus- 
band bound  himself  to  dispose  in  a  particular  manner  of  the  estate, 
which  was  in  him ;  the  question  is,  Whether  it  would  be  possible 
that  the  assent  of  the  wife  could  ever  go  to  movii^  the  estate  out 
of  him  ? 

Mr.  Kenyan,* — By  the  fine,  there  were  vested  interests  in  the 
children,  which  could  not  be  conveyed  without  their  consent. 
The  fine  will  let  in  the  former  settlement.  That  point  will  be  of 
great  importance  if  it  should  go  to  a  court  of  law. 

Mr.  Mansfield  for  the  defendants,  (8th  February,  1 780). — The 
first  great  point  is  to  have  the  articles  carried  into  execution,  as 
binding  upon  the  wife,  as  well  as  the  husband.  The  general 
answer  is,  that  the  articles  were  made  when  she  was  an  infant, 
and,  therefore,  are  not  binding  upon  her.  This  woman,  beii^  a 
party,  when  she  came  of  age,  levied  a  fine  to  the  mortgagees,  with 
ner  husband,  by  which  the  estates  were  as  effectually  conveyed  as 
if  she  had  been  sole. — ^There  is  no  difference  between  the  convey- 
ance of  a  married  woman  by  fine,  and  that  of  a  feme  sole.  The 
conveyance  was  her's,  and  the  land  passed  firom  her,  she  being  ex- 
amined. Then  it  remains  to  be  seen,  whether  there  is  any  thing  at 
law,  or  here,  by  which  this  conveyance  is  to  be  avoided,  lliere 
is  no  rule  that  such  a  covenant  as  this  shall  bind  an  infiuit.  Ilie 
distinction  of  void,  or  voidable,  b  immaterial  here,  as  applied  to 
the  acts  of  infants.  The  distinction  is  between  conveyances  effec- 
tuated by  delivery,  and  those  which  are  effectual  without;  the 
former  are  voidable,  but  there  must  be  an  act  done  to  avoid.  The 
word  voidable  is  absurdly  used,  as  to  those  which  are  to  be  avoided 
by  plea.  The  distinction  is  as  between  the  infant's  bond  and  a 
r  111  1  lease;  the  first  cannot  be  confirmed,  the  latter  may.  The  settle- 
ment was  not  binding,  unless  there  is  something  in  this  covenant 
to  make  it  so  in  this  Court,  as  it  is  not  so  at  law.  I  do  not  know 
that  the  circumstance  of  marriage,  or  of  consent  of  parents,  will 
make  the  engagement  binding  upon  infants.  This  is  broken  into 
in  contracts  for  settlements  in  certain  cases,  and  none  is  pretended 
to  be  cited  as  to  real  estates  being  bound  by  such  contracts.  The 
dictum  in  Cannel  v.  Buckle  is  no  decision,  and  had  nothing  to  do 
with  the  case  then  before  the  Court.    There  were  very  great  doubts 

among 
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among  the  judges,  in  the  case  of  Drury  ▼.  Drwy,  as  to  its  barring         1781. 

dower  (a).  wv-^ 

VvRnwouB 

Lord  Chancellor. — Drury  v.  Drury  was  a  question  at  law,  which  lTvb. 

Carnid  V.  Buckle  was  not.  If  Lord  Hardwick^n  opipion,  in 
Harvey  ▼•  A$Uey^  be  right,  he  has  determined  the  pomt,  in 
Gfime/v.  Buckle. 

Mr.  Mansfield. — In  Harvey  v.  Ashley^  Lord  Hardwicke  seems 
to  think,  in  certain  cases,  such  a  covenant  might  be  binding.  I 
suppose  he  meant,  if,  after  the  death  of  the  wife  the  issue  should 
dispute  the  settlement  made  upon  the  part  of  the  husband,  that 
such  issue,  taking  under  the  settlement,  should  be  bound  by  it. 

Lord  Chancellor. — That  would  be  a  case  of  election. 

Mr.  Mafisfield. — Harvey  v.  Ashley,  draws  the  distinction  be* 
(ween  the  personal  property  and  the  real ;  and  that,  in  the  latter 
case,  an  act  of  parliament  is  necessary.  It  is  binding  as  to  per- 
sonal property,  because  otherwise  the  whole  would  be  the  tius- 
InukI's,  and  all  the  wife  gets  is  clear  gain,  and  for  her  benefit. 

Lord  Chancellor. — In  Harvey  v.  Ashley,  Lord  Chancellor  laid 
it  down  that  the  children  were  purchasers  both  from  the  father  and 
mother,  and  that  the  property  should,  therefore,  be  bound. 

Mr.  ilfaitj/£e/<j.— That  case  was  of  personal  property  only.  It 
lias  never  been  supposed  a  young  man*  would  be  bound  by  such  a 
covenant.  All  the  reasons  in  Drury  v.  Drury  will  apply  equally 
to  a  man  as  a  woman.  No  difference,  from  the  assent  of  parepts 
and  guardians,  is  taken  notice  of  by  the  statute  of  uses. 

Lord  ChanceUor.-^l  find  it  still  a  very  difficult  thing  to  dis- 
tinguish between  its  binding  personal  property,  which  never  can 
become  that  of  the  husband,  and  real  property.    On  the  other       [  U^  ] 
hand  I  cannot  conceive  that  the  parent's  or  guardian's  consent  can 
make  an  essential  difference  in  the  contract. 

Mr.  Jfiin^/id.— Something  has  been  said  about  late  cases,  I 
shall  only  mention  tliem  to  lay  them  out  of  the  present  case. 
Trustees  beins  bound  as  to  breaches  of  their  trust,  and  purchasers, 
with  Qoticf  of  trusts,  bemg  bound  by  them,  do  not  apply  to  this 


Sedi  vide  post,  SUenmht  ▼.  GUM,  toL  ii.  p.  545. 


[(«)  Three  of  the  judges  present  in     (then  Mr.  Justice)  Wtimtif  whose  very 
the  House  of  Lords  delivered  their      able  argament  m  since  been  pnb^ 
opiuions   that  lady  Drunf  was   not     lished  In  his  Opinions  and  Judgment^ 
Jiarreiif  and  four  that  she  was,  among      p.  177.] 
the  latler  wss  JiOfd  Chief  Justice 

case. 
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1T81.        oa«0#  V  Ifm  right  io  die  mm  point    He  td^  gi(«4  Nigkiit^^ 
V.  JBflr/  JFerrei»,  3  P.  W.  206. 


DimHroi0 


.  Jjord  ChgmeUwr  pat  tl^  o^fe,  that  the  new  deelanitidn  of  Uies 
bad  bera  to  the  husband  in  fee,  and  the  isBue  had  brought  their 
Vi}l  |hat  he  ahoiild  i^tand  an  a  Ungtei&  to  the  uses  of  the  s^tleoient  \ 
would  not  the  Court  have  held  him  bound  so  to  do  i  Then  tha 
other  parties^  knowing  the  interests  they  have  taken,  call  upon  him 
.  to  misapply  those  uses. 

Mr.  Mansfidd. — ^In  the  fine,  thoii^  the  husband  must  jouii  the 
estate  passes  only  from  her. 

Lord  Chancellor. — ^They  take  the  husband's  estate  as  well  as 
hers,  the  husband  is  an  active  party  in  making  the  cdnveyailce. 
Where  the  vidfe  levies  the  fine,  without  the  husband,  it  operates  - 
as  a  conveyance,  but  not  as  an  estoppel  to  the  husband* 

Mr.  M^tn^ld. — ^It  was  argued  that  your  Lordship  would  decree 
th|B  busband  to  do  what  was  impossible,  and  Toumshend  v.  Lawton 
was  cited :  in  this  case  it  is  absolutely  impossible  for  Lane  to  pro* 
cure  his  wife  to  undo  her  fine  and  take  back  the  estate.  In  H(Ul 
V.  Hardy ^  3  P.  W.  t87»  and  several  other  cases,  the  husblKe4  bee 
been  decreed  to  procure  his  wife  4o  levy  a  fine,  because  it  ie  proi> 
sumed  he  had  her  consent  before  hie  entered  into  ifae  coveasnti 
but  if  she  refused,  he  must  be  excused. 

Mr.  Brcmn  (on  the  same  side)  cited  Lucy  v.  iUToer,  1740^ 
SBro.  P.  C.<»14. 

Upon  this  case  coming  on  a^aiii,  before  the  reply,  Mr.  Maiocki 
cited  Pearson  v.  Pearson  in  this  court,  in  1770,  before  the  Lords 
Commissioners,  and  May  v,  Hook/^  1773,  before  JjMpd  Batknrsi.  ^ 

Mr. 

^  Majf  y.  Hook  (aV-Three  infant  sisters  being  jotpt-tenants  of  the  prcpisei  If 
iqamina,  and  iiavlog  a  Wasdiold estate  vestealn  (H^m absolutely,  oy aHicIes 
preTions  to  tbe  marriage  of  iliw,  one  of  ^em,  with  Hie  4^endai>t,  datM  fBlli  eF 
October,  1761,  it  was  covenanted  tliat  her  interMt  in  tlie  leasehold  should  be 
fmgDfid  aUsokiie|}r  to  the  husband,  and  |ier  third  part  of  the  freehold  shoa^  be 
tetcled  t6  the  usb  or  the  hostiand  for  life,  remamder  to  timstees  to  br^ienre 
CM&agent  reafainders,  remainder  to  I|m  Ant  and  other  'SMto,  ^b.  and-  llih 
husband  eovenantecl,  if  ;^4«i  should  survive  Urn,  or  have  childraa  who  ahosUl 
survive  bin,  to  pa^  the  trjist^es,  ^300  (a  sum  very  inadequate  to  her  fprtuae), 
io  pay  the  interest  to  his  witfb  for  nf%,  «nd,  srfter  lielr  d«(fease,  to  'divide  ttk 
principal  among  tbe  children.— The  marriage  took  place,  Ann  had  a  son  and  died 
an  infant.  The  <|UC8doii  was,  whether  ttis  covenant  had  served  the  joint- 
tenancy,  and  held  by  Lord  BMnnt^  that  it  had  not.— In  giving  judgment  on 
'ihk  ckte^  librd  Bathmrd^  ched  Peanon  v.  Pearson^  stating  it  particular^ ;  there 
Jlfary  £lKol  flie  intend^  wifo,  togedier  with  her  guardians,  covenanted,  when 
sAieshooM  come  of  age  (If  the  marriage  should  take  ^ect)  to  sorrenderU 

copyMCl 

Ha)  There  b  a  much  better  note  of  this  case  Harg.  de  Bull.  Co.  Lit.  246  a.  n.  184*] 
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Mr  AUwm»f4iMerul  iit  reply. — Fmnon  v.  Pearson  was  n  bill  f  761. 

Ij  the  fiuher  against  the  son  as  heir  at  law  to  his  motk«ry  for  foHil-  w*^^ 

ment  of  the  marriage  contract  with  bis  wife,  for  a  surrender  of  a      Dtmnvoa* 
co|iyhohl  estate^  the  mother  dying  an  infant.    The  circumstances  i^am. 

of  the  famfly  were  such,  that  it  was  better  the  estate  should  bo 
with  tho  son  than  the  father,  and  therefore  the  case  did  not  go  fur* 
dieri  though  there  was  a  strong  intimation  that  it  would,  and  the 
bill  was  filed  upon  a  very  direct  opinion  of  Mr.  Yorke*t.  The 
ease  of  iMcy  v.  Afoor  does  not  go  on  the  ground  of  the  infant  not 
bcH^  bound,  but  on  the  other  circumstances  of  the  casei  as  a  case 
of  electioa.  In  Drury  v.  Drury  there  were  no  authorities  to  be 
found,  and  so  the  argument  went  upon  the  cases  of  obligations  of 
infimts.  The  acts  of  infants  are  not  void,  but  voidafoia  2  this  is  a 
clear  proposition.  Therefore  the  question  is,  whether  d)«  Court 
will  not  restrain  die  infimt,  in  certain  circumstances,  from  avoidii^ 
die  act  done  during  mfaucy.  I  am  not  sure  an  infiint  migbt  not 
make  a  feoffment  widi  livery.  The  estatte  would  then  be  vested  in 
the  fooffee ;  the  question  is,  whether  the  Court  would  not  on  cir* 
cumstances  restnun  her.  Th^re  are  circumstances)  in  which  per- 
sons shall  be  restrained  from  avoiding  acts  done  in  their  infancy,  f  114  1 
as  by  acceptance,  when  adult,  of  rent  under  a  lease  granted  during 
infiuicy.  The  general  proposition  is,  that  the  acts  are  voidabl^ 
and  then,  in  certain  cases,  die  infant  may  be  restrained  from  avoid* 
ing  diem.  An  infant  may  contract  for  necessa#iee — so  for  tuition^"^ 
though  this  is  not  decided,  yet  there  are  very  considerable  opinions 
a^on  the  subjsct.  It  is  clear  from  Drury  v«  Drury^  that  an  irn 
teit  ma(y  release  a  right  of  dower. — Dower  is  as  much  a  right, 
Bponinanrtai^,  ae  any  she  is  bom  to.  The  case  of  a  jomtare  here 
ournds  upon  the  contract,  not  upon  the  statute ;  in  copyhold  estates^ 
which  are  not  within  the  statute,  an  infant  is  bound  as  to  her  free 
bench,  ffidhir^  WaHcer,  1  Ves.  54.  If  an  inlaolt  h^ress  coo- 
MBla  to  settle  a  fortune  upon  mairiage,  the  Court  wiH  carry  disft 
iDMrtmot  iato  eieention,  if  the  setttonent  be  for  tJhe  ifrfnit's  adwin- 
Mfi^  tiie  Omrt  therefore  thinks  it  opeo  lo  k  to  decide  upon  the 
plopev^<  aad,  if  the  contract  is  made  wichoiit  the  intervendoo  e€ 
the  OetUrt,  the  Cowt  will  interfore  and  prevent  it  from  being  m» 


tifjlMlW  f^MMf  i»  the  pnffpoM  of  miaaa  yoooger  cbiMreiPs  poiitism,  hat  lif 
Ihaasphovl^h^Dp^ouDger  cnildveD.  thc^nliole  to  renuun  for  die  sole  P^^ad 
"^^iMR^of  the  plidtfoiT,  the  inteoded  httahKOidi  ^rudthaw  Pearioh ;  t)ie  plainer, 
%k»wit  aenatft  Ibk-  life  sf  4itt  awa  fianUy  estate,  ^^  <a)>inver  6f  joUilttriii|^. 
jmmktt^A^^fm  mwU^  pi  £600  a  y^sr  apon  tke  arife  a^  a  jmliiie,  toB 
iiS9  9^  oKMaai  more  if  tliere  shomld  ^eno  chUdren,  witti  ^  nower  in  that  cm 
t9$^[»dae  ef  jf  l,500.-^The  onurriasetook  dfbct,  and  (lie  wfle  died  at  the  fi^fi 
€fU>ituUf  leaHng  iaiaetoiily  oaeMii,  the  defendaat,  aj^dikst  mfmm  "fte  filaiii- 
lif  iMl^  hUt,  to  cariy  tbei|B«iti0ic(s  into  CKeeatiQa.  Vka  biMHrss.dianiil- 
t^fr^t  there  uioyld  seeip  to  be  apne  M^nnd  for  the  AUomfff-QeMinr^  o^ 
•tarfllllbn  ^potk  tfate  ctse,  for  a  rcrv  accurate  Wte  of  ^rd  BaikunTi  judlniieDt 
la#^  ▼•  bm^  wHa wldehthe  Afimer  has-been  aivovred,  states  Us  Lord, 
dipi  sflfr  liavipg.eMN  fhe  ease,  «|id«QeiMd  to  rely  apioa  it,  as  w^n^Jfnm 
te  w<#gjti2S.^  some  fir^uinstsi(ce«)  tlutt  aathorily  ?*^^  lUttearei^t  ifk 

sciaded, 
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17C^I,         idndW^  bjr  the  parties  when  of  age.    It  is  not  tberefinre  iMriilhe 
^«v«^  upoa  the  man  only^  and  in  roqpect  that  the  woman's  fortune  woukl 

poaaioan  become  the  husband's.  In  that  view  it  could  not  affect  a  possi- 
iJjis.  bility.  In  Harvey  v.  jtshley,  part  of  Mrs.  Harvey's  fortune  was 
j£6  flOO,  in  case  she  survived  her  father  and  mother,  and  that  there 
was  no  other  child.  The  parents  survived  Mr.  FitfUld  (her  first 
husband),  and  no  act  of  his  could  have  affected  that  sumi  yet  the 
Court  held  that  as  much  bound,  by  the  contract,  as  her  money- 
fortune.  It  is  there  decided,  that,  in  the  case  of  personal  pro* 
perty  to  any  amount,  there  are  circumstances  in  which  an  infant, 
contracting  on  account  of  marriage,  will  be  barred  from  rescinding 
the  act.  Then  the  question  is,  whether  it  is  so  as  to  real  estates- 
Why  should  not  the  Court  act  in  the  same  manner  as  to  real  estate, 
unless  where  it  wants  juriidiction,  as  in  cases  where  the  ecdesias* 
tical  court  has  it  i  Here  if  it  fails  as  to  lands,  it  is  because  the 
Court  has  not  jurisdiction  over  the  subject-matter.  Therefore  if 
the  estate  he  in  trustees,  who  can  convey,  and,  by  their  acts,  bind 
all  the  world  except  the  infant,  this  Court  would  say  the  inftttt 
should  be  restrained  from  avoiding  the  estate  at  law. 

Lord  Chancellor. — ^A  great  deal  of  the  argument  has  gone  to 
prove,  that,  at  law,  the  estate  passed : — ^Unless  there  be  a  differ- 
ence of  authority  under  which  two  deeds  to  lead  the  uses  are  exe- 
£115]         cuted,  the  first  deed  must  bind  the  estate.    To  come  here  .yon  wmt 

shew  that  the  first  deed  was  not  intended  to  pass  the  estate,  but 
that  the  aecond  was.  The  difference  between  real  and  personal 
estate  goes  further  than  Mr.  Attorney  will  allow.  The  power  is 
in  personam  equally  as  to  both;  there  is  no  actual  jurisdiction  as 
to  personal  estate,  as  to  that,  the  Court  can  only  bind  the/ieneis* 
The  difference  the  Court  went  upon  in  Harvey  v.  Ashley  was,  that 
the  settlement  may  bind  not  omy  the  property  in  possession,  bnC 
that  in  contingency  also.  The  authorities  are,  that  in  CcniieZ  ▼• 
Buckle,  and  that  of  IjoxAHardwieke*  The  difficulty  with  me  is^ 
that  the  husband  contracted,  on  die  maniage,  diat  the  wife  sbooM 
levy  a  fine  to  given  uses.  It  is  a  proposition  not  to  be  controvert- 
ed, that,  if  the  estate  had  been  afterwards  conveyed  to  the  hus- 
band under  die  fine,  he  would  be  a  trustee  to  those  uses,  and  that 
it  would  not  have  been  competent  to  any  to  treat  with  him,  bnt 
they  would  become  trustees.  Therefore  the  argument  is,  that  al- 
though the  wife  could  not  give  it  to  him,  yet  that  she  could  sell  it 
for  Us  benefit,  and  that  purchasers  might  buy  it  of  him,  because, 
though  she  could  not  give  it  to  him,  she  could  give  it  to  the  vendee* 
This  brings  it  to  a  very  short  point  mdeed — ^it  seems  a  very  subtle 
line.  The  husband,  in  direct  contradiction  to  all  which  bound 
him,  sells  the  estate.  I  confess  I  have  doubts  upon  this  doctrim^ 
in  a  case  never  decided.  If  the  contracts  are  fair  ones,  I  wonder 
sit  the  party's  rashness.  I  should  be  sorry  to  find  myself  unable 
to  set  light  ^iiat  is  clearly  wrong,  though  I  should  be  sorry  to  la^ 

down 
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down  a  principle,  the  effect  of  which  I  coidd  not  fore^eei  und         178U 
irliich  mig^t  draw  on  inconveniencies  in  future.     If  I  can  set  it  w-vw 

inde,  it  must  be  upon  some  general  principle,  which  will  support      J^uuMwoum 
iUelf,  and  will  apply  to  the  case*  jUakm. 

It  stood  over. 

On  the  23d  of  Fd^ntary  it  stood  in  the  paper,  at  Idncoln^s-Im^ 
Hall,  for  judgment. 

_  _  •  ^^^ 

Lord  Chancellor^ — To  decree  a  specific  performance  of  die  ar- 
ticles, the  Court  must  carry  the  principle  to  this  length,  that  a 
wife  making  a  wise  settlement  in  her  infancy,  on  the  marriagep 
without  any  estate  setded  on  the  other  side,  is  bound  by  the  agree- 
ment; and  that,  even  if  the  husband  had  died,  she  must  have  con- 
tinued to  be  bound.  I  cannot  think  an  infant,  only  covenanting  as 
to  her  estate,  can  be  bound.  If  she  is  so  at  all ,  it  must  be  in  re- 
ference to  her  marriage.  No  body  has  yet  said  diat,  merely  by  its  £116] 
being  upon  marriage,  she  is  bound,  but  it  is  said,  that  upon  a  com- 
petent settlement  she  would  be  bound.  I  think  the  Court  should 
not  go  into  the  competence  of  the  settlement.  I  must  lay  down 
that  every  settlement  shall  be  considered  as  good,  till  shewn  to  be 
fiaodulent.  The  cases  have  not  gone  so  far,  nor  does  my  opinion* 
If  she  had  a  settlement  from  her  husband,  and,  after  his  death,  she 
had  taken  possession  of  it,  I  think  she  would  be  bound,  by  the 
e^^  arising  from  her  own  act*  I  say  this  in  deference  to  Cannel 
V.  Buckle,  and  Harvey  v.  Ashleu.  1  think  she  is  not  bound,  un- 
less she  has  availed  herself  of  the  settlement  of  the  husband.  la 
this  opinion,  I  cannot  say  the  whole  property  is  bound,  or  decree 
the  articles  to  be  specifically  performed.  Then  as  to  the  second 
part  of  the  prayer  of  the  bill,  that  the  husband  may  be  decreed  to 
be  bound  by  the  settlement,  and  to  make  satisfaction. — It  will  re- 

nsoDie  special  directions,  as  to  the  parts  sold  by  the  husband. 
IS  not  competent  to  the  husband,  he  being  party  to  the  settle- 
ment, to  sell  and  create  new  uses  to  the  purchasers.  The  husband 
and  wife  have  joined  in  selling  the  estate,  for  which  the  husband 
has  been  paid.  Suppose  an  annuity  had  been  gruited  by  them  of 
4^100  per  annum  for  £%QQO,  the  feoffee  would  be  declared  to. 
he  a  trustee  to  the  uses  of  the  settlement,  but  to  get  his  money 
back  again  from  the  husband.  When  the  husband  takes  it  (if 
Ae  wife  was  to  convey  it  ti>  him)  it  would  be  contrary  to  his 
conscienee  to  take  it  otherwise  than  subject  to  the  uses  of  the 
aettlement*  If  the  wife  was  to  hold  out,  and  survived  the  hus- 
band, she  might  dispose  of  the  estate,  but  the  husband  and  wife^ 
together,  coidd  not  do  any  act  to  dispose  of  it  differently  from  the 
first  settlement  Whatever  the  disposition  of  the  cause  may  be  at 
present,  I  should  be  sorry  if  it  did  not  go  further.  Mr.  Mawfidd 
umyBf  that  if  you  disable  the  disposition  in  fiivoiu*  of  the  hus- 
band, you  oblige  her  to  dispose  of  the  estate  against  her  will*  X 
jay  the  wife  has  manifested  her  intention  by  the  fine  and  recovery, 

to 
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1781.         to  ^ve  it  to  herlmslNind:  then,  she  having  exercised  ber  power, 

V'**^*^  he  stands  in  the  circumstance  of  taking  an  estate  for  bis  own  be- 

l>uR]froii»      befit,  contrary  to  his  covenant  to  take  it  for  the  uses  expressed  ia 

j^^n^  the  settlement,  and  therefore  he  shall  be  a  trustee  to  those  us^ 

Th^  question  is,  whether  he  could  in  conscience,  take  it  to  other 

uses.    It  is  extreniely  difficult  to  say,  that,  although  he  could  not 

take  it  to  his  own  use,  that  he  could  do  it  by  selling  it,  and  pottiag 

the  money  into  his  own  pocket.    If  the  estate  was  sold  for  a  va« 

loable  consideration,  he  would  be  bound  to  apply  the  money  to 

[  117  ]        die  uses  in  the  settlement.    The  mor^gees  say  they  purchased 

of  the  wife  as  well  as  the  husband,  and  therefore,  though  they  knew 

of  die  settlement,  they  have  dealt  fairly.    The  answer  is,  ^  mo* 

ney  coming  to  him  is  bound  by  the  uses,  he  not  being  aUe,  in 

conscience,   to  take  it  otherwise.    Those  who  claim  under  the 

husband  must  take  the  estate  subject  to  the  same  uses,  unless  the 

wife's  joining  makes  them  not  take  under  the  husband.    His  Lord* 

ship  pronounced  no  decree. 

Augiut  Isty  17S1.    This  cause  stood  again  on  the  paper  for 
judgment 

hard  Chancellor. — The  question  is,  whether  the  use  deckrtd 
by  the  infant  b  a  valid  use.  The  mortgagees  have  got  an  interest 
in  the  estate  of  the  husband,  and  also  of  the  wife,  but  no  further. 
The  general  olgect  of  the  settlement  was  the  fortune  of  the  wife. 
Hie  Ivst  mortgagees  had  notice  of  the  original  setdement;  Halli^ 
Anf  had  no  notice,  and  is  the  only  party  in  that  situation.  The 
question  is,  what  ought  to  be  done  under  these  circumstances/— « 
great  doubt  has  occurred  upon  it,  whether  in  case  of  a  settlement 
by  an  infant,  the  consideration  is,  or  is  not,  sufficient  to  raise  an 
use  at  law« — ^The  cases  are  Cannel  v.  Buckle,  before  Lord  Mao^ 
eUtfidd. — Harvey  v.  Jlshlet/,  before  Lord  Hardwkke.'  It  seems 
by  the  articles  the  estate  was  completely  vested,  not  capable  of 
being  devested  by  any  of  the  subsequent  transactions.  Thoaa 
transactions  are,  ^pioad  the  husband,  contrary  to  all  conscience, 
and  ought  not  to  be  suffered. — The  sole  object  was  to  raise  money 
jbr  him.  The  mortgagees  are  so  much  affscted  by  notice^  as  to 
be  incapaUe  of  deriving  any  benefit  from  the  estate. 

I£s  Lordship  decreed  that  HolKdmf  shouM  be  paid  hie  costs^ 
which  should  be  added  to  the  plaintiff  Dwrnfora^y  and  paid  in 
the  same  manner  with  his;  that  defendants  Tywn  and  Jceeph 
Lane  should  assign  die  several  terms  to  plaintiff  Lktrnford,  to  me 
uses  in  the  settlement,  the  Master  to  tax  plaintiff 's  costs,  aa  be- 
tween attorney  and  client,  the  rents  and  profits  of  the  estates  com* 
prised  in  the  securities  to  be  first  employed  in  payment  of  tiiase 
costs,  and  then  dnriiq;  the  life  of  ThomoB  and  ifim  Lane,  the 
rents  and  profits  of  die  1000  years  term  to  be  applied  in  the  pay- 

ment 
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iMnt  of  the  interesl  of  the  £  1,000  paid  by  defendant  JosipA  Lane  -      1761. 
to  HoUidmft  and  of  the  £^,0OO  to  Tymn^  and  then  in  tiokiog  the  ^^^ 

principal   of  those  two   sums  rateabiy  between  them,   but  the       f^uavvoitn 
payment  to  Joseph  Lane  to  be  without  pvejodioe  to  his  remedy  v. 

againat  Thomat  Lane^  and  to  both   without  prejudice  (in  case        r      oi 
defendant  Ann  should  survive  her  husband)  to  any  claim  she        L  ^^^  J 
nd|^t  make  against  the  estate,  for  any  loss  her  estate  may  sufiee 
bt  snch  MpKcation,  and  after  the  death  of  Thomas  and  Ann,  the 
plaintiff  Dmmford  to  hold  the  estate  eubiject  to  Am  trustsin  the 
settleBKnt  (s). 

(t)  SUeomb  t.  GhMy  post,  voU  ii.  545 ;  and  C^ntthen  v.  Carutierif  post,  v«ly 
iv.  449.  («). 

[(«)  See  the  wlu>ie  dootrine  npon  this      cue  of  CwnUhfers  v.  CarvJtkert.l 
la^ect,  collected  in  a  note  to  the 


I 


fOPSEKINS  V.   BaYMTOX.  lincokiVlnB- 

BsXL^AspuStX 

N  this  case,  which  stood  this  day  for  judgment,  several  points  A  mooej  Icgaqr 
were  made  which  aH  tnmed  upon  the  nyecial  circumstances^  ^  two  (not  m- 
eicept  the  ioYLt^vmg,— Frances  Nottgsje  by  her  will  «'  to  Stukelf  SdbetiwS^ 
*'  Baynion  and  William  Baynton  £1,500  jointly  and  between  tbem,  is  not  a 
^  them/'     WilUam  Baynton  surviving  Stuhely,  insisted  dwt  this  '&^!^SXs^ 
joint  legacy  survived  to  him,  and  diat  he  was  entided  to  ibft  ^Iwni^xh^^ 

whole.  *  end  one  dying, 

^  tiiesnrviTorisnot 

As  to  this  Lord  Chancellor  said : — WSUam  Bayntm,^  m  Art  ^^^te^i^ 
life  of  Siukefy  Baynton^  brought  his  bill  for  the  moiety  oTthis 
oMmey.— -It  is  contended,  that  severed  the  joint-tenancy.  I  do 
not  know  that  a  demand  will  sever  a  jotnt^teoancy.  There  is  ni 
case  that  cornea  up  to  this,  that  where  a  sum  of  nK>ney  is  left  a« 
n  legacy  it  is  a  ioint-tenancy :  Warmer  ▼.  /f  9iie>  1  £q.  Ab.  £98^ 
m  dvectly  to  the  contraiy. — So  is  Saunders  v.  Bauard,  3  Cfa. 
Rep.  214,  for' where  money  is  given  to  two  it  should  be  several  ^ 
tliCTi.  Iliere  is  no  case  (u)  of  a  residue  given  to  persons,  not 
executors,  where  they  have  bec^n  considered  as  joint-tenants.  Cox 
V.  Quaintock,  1  Ch.  Ca.  238.  (a)  and  in  the  case  of  eiecutors, 

2Ch. 

(i)  Frewin  t.  ReZ/,  post,  vol.  ii.  320.    JoUefe  v.  Ea8t,  post,  325,  and  Cawtp* 
Ml  ▼.  CttmpbeU^  post,  vol.  iv.  15.    Motiey  ▼.  Birdy  3  Ves.  6S8. 
(■)Sed  Tide  Webtter  v.  Wehtter,  t  P.  W.  S47. 

[(e)  See  the  case  of  Campbell  v.  Camft'  Burion,  1 5  Ves.  371 .    In  Crooke  ▼.  Dt 

heU,  post,  vol.  iv.  p.  15.    Crooke  v.  VandeZy   Lord  Eldon  reroarieed  npoo 

Mft  Kendez,  9  Vet.    197,  and  the  ob-  the  present  case,  that  at  the  time  of 

scrvatliNit  of  the  Coiil-t*  See  Sicaint  v.  the  determinatioD  he  looked  at  some  of 
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£  Ch.  Ca.  64.  (Draper's  case)  Lord  Chancellor  says,  "  the  su 
^'.mast  carry  all,  st/ice  the  Judges  wUl  have  U  so/*  which  N<e/ic 
reporler,  sa^rs  was  Lord  fiottinghanCs  very  expression.  Th 
word  here  is  ''  joiDtly,^  the  other  ^'  between  them ;"  the} 
be  so  put  together  as  to  affectuate  the  intent  In  Haws  v.  j 
S  Atk.  524|  it  is  laid  down,  that  if  words  are  so  inconsistei 
tbey  cannot  stand  or  be  reconciled  together,  the  Court  must 
Aose  words  which  are  least  consbtent  with  the  intention  • 
testator.  The  intent  here  was  to  give  to  each  an  usable  io 
as  it  is  a  sum  of  money  which  resolves  between  them*  W 
Bayntwis  petition  of  re-hearing  was  therefore,  as  to  this 
dismissed. 


•  •  ■  < 


the  ortginal  wills  in  Dodor^  Commonif 
vrliere  a  constracti^n  bad  been  put 
upon  tbese  words,  and  bad  made  ap 
his  mind  upon  tbe  point  nponwbich 
be  had  never  bad  any  donbt  since, 
that  a  simple  beonest  of  a  legacy,  or  a 
lesidne  to  A,  ana  B.  without  more  is 
a  ioint-tenancv,  and  that  it  b  for  the 
other  side  to  shew  from  some  part  of 
the  context,  applying  to  that  beqnest, 
that  the  words  are  not  to  haTe  their  le» 
gal  operation ;  accordingljr  in  Cmitpbdi 
y.  CmnpkM;  where  two^nirds  of  a  re- 
sidue was  given  toaMdtm»ng$t  the  chil- 
dren of  A,  and  B,  they  took  as  tenants 
in  common,  bnt  the  remaining  third 
bdng  given  to  the  children  of  C.  they 
took  as  joint-tenants,  vide  Bamet  v. 
AUenj  post,  ISl.T 

[Where  the  Jobut  residoary  leca- 
teei  are  also  executors,  the  autho- 
rities are  in  favor  of  survivorship, 
1  Vein.  4t5. 48t.  S  P.  W.  5S9.  S  P. 
W.  115,  and  Cox  v.  Mmn^  21st  Jknt, 
1781,  before  Lord  King^  and  though 
the  decree  by  Lord  NotHnflum,  in 
1  Ch.  Ca.  S38,  Cox  v.  QuauUock  was 
to  the  contrary,  yet  that  decree  is  there 
mentioned  to  niTe  been  to.  the  dis- 
satisfaction of  the  bar,  and  has  been 
often  disapproved,  and  in  fact  was 
afterwards  reversed,  Fhidi.  Eep.  176. 


S  Freem.  140.  3  P.  W.  115, 
1  Vem.  483»  the  same  ease  is  c 
adjudged  hi  favor  of  survlv 
which  can  only  refer  to  the  n 
and  in  2  Freem.  140,  it  appea 
the  reversal  was  on  a  rehearii 
the  assistance  of  Lord  C.  J.  Nor 
the  other  judges,  who  were  of  i 
tiiat  the  first  decree  was  again 
which  accounts  for  the  ^zpresi 
Lord  Nottingham^  in  2  Ch.  I 
**  That  if  a  man  devise  to  his 
tors,  the  survivor  must  carry  a 
the  judges  will  have  it  so,"  and 
case  be  submitted  to  their  o 
and  decreed  accordingly,  an^ 
authorities  have  been  followei 
since  Lord  Nottingham*B  time^ 
the  devise  or  bequest  is  joints' 
the  same  persons  who  are  also 
appointed  executors,  for  in  the 
Pturey.  Pe^e,  2P.  W.  489.  Sho 
and  all  the  otiier  cases  where 
of  the  residue  has  been  contidi 
lapsed  by  the  death^f  onoof  the 
tors,  and  residuary  legatees, 
testator's  life,  it  has  been  becans 
words  were  used  in  the  will,  il 
the  testator's  intention,  that  th 
duary  legatees  should  not  take  j 
but  severally  {Serj.  /ftO).] 
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(x)  Dawson  v.  Killbt« 

TftCHJRD  MITCHELL,  M.D.  by  wilt  of  the  18th  of  JtMlbywiB 
•**'  January  f  1766,  gave  the  premises  to  his  wife  for  life,  and,  P^*y?***JS^ 
if  there  shoufd  be  no  issue  between  them,  then  to  the  defendant  and  if  £er« 
chaned  with  £100  to  William  Ramcombe,  and  £100  to  Martha  tiionldbeMlMw 
Bali,  to  be  paid  in  six  weeks  after  the  decease  of  his  wife.   After*  ^^^^^''^^ 
wards  Martha  Ball  being  dead,  the  testator  1^  a  codic3,  reciting  ^JuStrtTJi^^^ilSr 
that  die  was  so,  gave  £50  of  that  .£100,  to  PrilUam  Ranscombe,  to  be  paid  to  M. 
aad  £SO  theieof  to  Jnselm  Beaumont,  Esq.  to  be  paid  at  the  5w!lJ^'w  » 
tiflM  whoi  Martha  Ball  would  have  been  entitled  to  recave  it,  if  SSog'dliid,  lly 
Ae  liad  lived ;  IVilliam  Ranscombe  survived  the  testator,  but  cfied  codidllie ordered 
IB  tiie  lifid-time  of  the  wife,  making  the  plaintiffs  his  eiecutors,  ^'^^S^ey  to  her 
vriio,  after  the  decease  of  testator's  wife,  filed  this  biU  for  the  ^i^ji^v^M. 

soma  of  £100^  and  £50.  tUed,  livina  tin 

wife,  tlic  cbarn 

Mr.  Scott  (for  the  plaintiffs). — ^The  interests  were  vested  at  die  tnnfmiMiliieso 
death  of  the  testator,  and  the  payment  postponed,  only  on  account  bii  Tepreteatap 
of  the  cfaxumstances  of  the  estate.    The  interest  in  the  money  was  ^^^* 
as  present  an  interest  as  Killefs  reversionary  estate.    This  does 
not  impeach  the  rule  of  Bond  v.  Brown,  2  Ch.  Ca.  165,  or  of    . 
Pauley.  Paulet,  I  Vem.  £04,  321. — ^In  this  case,  the  interest 
vested,  and  the  payment  was  postponed,  not  on  account  of  the 
person  to  take,  but  that  the  wife  might  enjoy  the  whole  during  her 
life.    As  the  land  is  charged,  the  charge  must  be  paid.    The  cases 
where  the  rule  applies  as  to  the  money  sinking  are  in  respect  to 

Portions  only-* — Buckley  v.  Stanley,  cited  in  King  v.  nithers, 
or.  119. — Cooper  v.  Scott,  SP.W.lig.— Wilson  v.  Spencer, 
ib.  172.— King  v.  Withers,  For.  117.— 3  P-  W.  414.— The  case 
of  Hall  V.  Terry,  I  Atk.  502,  is  much  mis-stated. — The  distinc-  [  120  ] 
tion  is  recognized  as  a  good  one,  Lowther  v.  Condon,  2  Atk.  127. 
130. — Hodgson  v.  Rawson,  1  Ves.  44.  The  circumstance  of  the 
express  charge  upon  the  land  will  vary  it  from  Hall  v.  Terry.  This 
le^cy  would  have  been  payable  out  of  personal  estate.  The  case 
of  Hut  chins  v.  Foy,  Com.  Rep.  7i6,  is  in  point;  there  it  is  said 
the  same  will  which  vests  the  remainder  vests  it  with  the  charge 
— it  mu^t   be  taken  cum  onere — Foy  might  devise   it,  therefore 

(x)  Vide  Strickland  v.  GwrrM,  J  Ch.  Ca.  97. 

he 
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he  must  have  a  present  interest.  In  Hodgson  v.  Rauson,  speaks 
ing  of  this  case,  it  is  said  it  vested  with  the  remainder.  So 
ti-as  the  case  of  Sherman  v.  Collins,  3  Atk.  319. — ^The  case* 
of  *Jea/v.  Tichener,  before  Lord  Balhursty  4th  of  July ,  1771  • 
177 1. — ^t  Clark  ?.  Ross,  22d  November,  1 773. — ^  Kemp  v.  Davyt 

1774, 

*JfdZ  and  others  y.  T2c&€fi«r.— H#Mrf  Am<,  by  will  «oUi  ofAprU^  1750,  de« 
vised  two  bouses  to  bis  wife  for  life,  and,  immediately  after  her  deceane,  to  ther 
d^endant  Edward  Tickener^  in  fee,  be  paying  tbereont  to  tbe  festator't  coiuins 
H.  Thonttan  and  TkanuM  TItofidmt,  ^^  a-piece,  wiUiio  three  months  after  tlie 
death  of  his  wife.«^The  testator  died  ilfoy,  175S!,  and  his  wife  entered.    7%o* 
wuu  Thornton  sonrived  the  testalor,  and  Jby  will  gave  the  legacy  of  «^  iN)  to  the 
ptaintiffThdmosJfai,  but  appointed  no  exeeutor.    THk^xMs  Jeal  obtained  adiai^ 
nbtiitioo.    Hewff  Thornton  sarrived  the  tcalator,  and  died  in  1756,  intestate  $ 
adaiinistratioB  was  grantad  to  the  plaintiff,  JSiizaiith  Beoftmont.    The  testator^ 
-kidow  died  i^  Oc<o6er,  1767,  Edward  Tiehener  entered.    Insisted  oy  defenffaiDty 
fttt  as  the  Thorntons  df ed  in  the  life  of  the  wife,  the  legacies  were  not  pajfeUe* 
Mjod  Chantdtor  decUved  the  legadas  of  ^ftO  at-piece  to  Hewrf  Thomloa  sss^ 
Thomas  Thornton^  vested  and  transmiMifrle  Co  tll^ir  repjesenUtiYesyaiKl  a  cfaaigi 
oa  the  preniisas  devised  to  TUhsM^, 

4Chorke  V.  BoSSj^-^.  JO.  ifntta devtoed  m«1  estate  to  tniatees,  to  the  «taa# 
T.  8,  AfMM  for  Hie,  ronaiader  to  tmafeeeii,  .^fc.  remainder  to  his  firtt  aad  9^tf 
aona,  in  tali  geneial^  remahider  to  daughters  in  tail  general,  remaindctfr  ta  1^ 
wife  for  life^  remainder  to  captain  Alexander  Wilson,  bis  heirs  and  apdgas  finr 
aver,  wiA proviso  that  AUaraxidtSr  WjOson^  o#  hisheirt,  if  Ke  or  tb^  shoaM  aa« 
taaVy  oome  anto  poMesaipn  Ji)  j  vutpe  .of  the  iinptation  in  tbe  will,  sIiojb^  pay  la 
his  daughter  Etixabsth  WUson,  difiOO,  and  tbe  testator  did  thereby  eli»]geiall 
the  premises  with  the  payment  of  the  said  sum  of  of  2,000  to  the  said  E^uAetk 
Wilaonf  at  the  end  of  two  years  next  after  the  said  Alexander  fViUon,  or  his  heirSy 
should  come  iato  possession  as  aforesaid.  Testator  died,  T,  S.  Mason  warwMsgg 
who  altered,  ano  died  27th  Aforc/i,  1760,  witbont  ksne.  but,  by  virtue  of  a  - 
power  in  the  will,  appointed  the  whole  estate  to  his  wife  for  her  jointorew-«Aha 
am  Ms- death,  entered,  and  enjoyed  till  1769«  when  she  died.  In  1750  a  eaia< 
amission  of  banl&mptcy  issued  against  AlssBondsr  IViUon ;  Ross  was  chosen  as« 
^gnee.  On  the  death  of  Elizaibeth  Mason,  the  reversion  in  fee-simple  Tested  bi 
MSSMf  and  he  entered  and  enjoyed  two  years.  Eihabeth  fViloon,  in  1737,  mar* 
tied  WiUiam  Draper,  and  died  in  1743 ;  iViUitan  Dretper  died  hi  1759^  and  awda 
a  will,  and  appointed  the  plaintiff  executor,  who  was  also  administrator  ef 
EUa/abeth  Draper,  Lord  Chancellor  decreed  the  legacy  to  be  raised  with  interetty 
Aroia  the  end  of  two  years  after  Ross  came  into  possession. 

tKenmr.Davff^'Sir  John  Kemp,  baronet,  by  his  will  dated  fl6th  of  Jlfan*^ 
175 J,  after  directing  that  all  hb  funeral  expeuces  and  debts  should  be  paUI« 
charged  the  same  upon  all  bis  real  and  personal  estate,  and,  subject  to  sach 
payments,  and  to  such  legacies,  annuities,  and  other  out-goings,  as  shoald  hf 
Us  will,  or  by  any  otiier  means,  be  created  or  made  by  him,  or  to  which  the 
same  then  were,  or  should  at  his  death  be  any  otherwise  liable ;  he  gi^ve  all  hi^ 
real  add  personal  estates  unto  his  wife  Elizabeth,  since  deceased,  and  the  defSmd- 
ant  Eleazer  Davf,  their  heirs,  executors,  and  administrators,  upon  the  trasCif 
and  for  tbe  purposes  after-mentioned.    And  recitinfn  that  bis  brotben  the  de« 
fendant  BeH/amia  Kemp,  was  entitled  to  two  annuities  of  «i'60  and  c£s7,  pay- 
able during  bis  life,  out  of  his  estates,  he  directed  bis  trustees  to  pay  them,  aad 
then  gave  to  his  wife  an  annni^,  or  clear  yearly  rent-charge  of  of  350  for  Wfe^ 
to  be  paid  out  of  the  rents,  issaes,  and  profits,  of  bis  said  estates ;  and  be- 
qneathed  to  her  the  sum  of  .£500,  which  be  directed  should  be  raised,  and  paid 
to  her  within  three  months  after  his  deatili ;  but  in  case  she  refused  to  accept 
these  in  ^11  satisfaction  of  all  her  claims  out  of  his  real  and  personal  estates,  they 
were  to  sink  into  his  estate:  and  after  giving  her  some  specific  legacies,  he  gave 
unto  Prutcilla  Merry,  one  of  the  plaintiffs,  an  annuity,  or  clear  yearly  rent- 
charge  of  «f  50  for  her  life,  payable  to  her,  or  her  assigns,  out  of  tlie  renUand 
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1T74)  are  40  the  some  pfirpose.-^As  to  die  codicil — U  the  will 
ibmn  the  teitator'i  intent,  it  will  be  difficult  to  find  evidence  of 

the 

profib  of  Ui  nid  e*tates ;  and  to  the  defenduit  JIfarlia  5kvl,  a  like  anmilty  or 
ynilT.mit-clMrge  of  ^SO.^Ue  then  aUo  directed  that  hii  uid  tnuter*  ihonld, 
•ai«f  the  rent*  and  profiti  of  )i1i  laid  utate,  paj  or  allow  to  inch  penoa  ai 
rtwi J j»«kitw»iH«  nephew  Jehtitutf,  Mcb  lama  oFiponey  ai  they  ihonld  think 
il,  mt  eKceciUnf  ihamaTly  tmnaf  jfoOnotiltlicageof  17,  aoil  rtant  t)wt  tinte 
Wit  be  tboald  attain  the  age  of  )1,  Dot  exceeding  .ffOO  s  year.  AadbeaUo 
Wheeled  thM  Uf  tnutee*  MMld  pay,  or  allow  to  meh  penon  at  (hotdd  main- 
yiHttplmmMlttrfMiiap.vaaiafm  v  ■ovi  of  money  ai  thej  shoqld  think 
n,MK  excecdiii|  (u:  yeiriywoi  of^MoniU  theafe  of  is.  Aadnveher 
j£ifiOlt  to  be  paid  to  her  ou  her  attuning  her  taldage  of  IS  yean;  an^  incaie 
Aaihonld  happen  to  die  before  allainlng  IhM  age,  be  direcud  that  the  taid  le- 
pryAMridnakinl*UiMtatt,.Biidihoiiklnat  beuaoHaiolble  to  tbepenonal 
——■"'■tiw.  Avfl  bC4>irectedtbathUti«iteei*hould,  oatofthe  Mid  reota 
i,  pay,  or  allow  to  inch  peraob  n  ahoiild  malntaio  the  defeodant 
laaM,  iaehnnor  laiitiaifaistnutee  AooldOiiDkfit,  not  exceeding  the 
.  ...  n  of^AO,  nntil  ibeageofM.  And^ter  be  iboaldatttmUieaceof 
UbJMl^«taneBtlmttincandMtattUBiiigthaanofS4,  the  teiUtor  directed 
■■  trtulcei  tofn  hia  inch  farther  wmi  at  they  ahonld  think  fit,  not  exceefTing 
Aim,  Md  Ae  teMator  jave  to  dw  uld  SiMm  AimM,  ^1,000  to  be  paid  to 
tejtf  fek  JUiA  «■•  •(  M;  boC  in  eate  ba  tfaonM  die  before  attainlnf  Att  ue, 
tmWUat  djncted  thu  tte  «ald  legacy  thoald  sink  Into  hit  ettale,  kbA  aot  be- 
(■MpayMble.  Jle  alto  gave  jUoau  a  choiceof  oneof  bi«Uvihgi,.in  caiche 
*wlBhwoniB  «  clergyman,  tht  teitator  then  ga*c  to  the  tevoal  penoni 
■fcaifctfttr-  Miii  iiiimT,  the  meraltnmiof  MMey  ibereiBaftar«ie*itioned,  to 
W|wM  afc  aqoti  aa  wi^t  fceafter  hii4c<Naie,  for  moniaiM :  amount  thetcpM- 
«■  wn  Ha  ditqr  Et^tbak  Kmp,  JauBlaU,  the  defendant  Mttrilm  $A«rt, 
WtUilaradterlke  deflendatitfltr  £atf«Mi«Knip.~-ADd  be  gan  alency  to  the 
MMMAawftrbii  toooUe.  Tbe  tMtator  appMnled  hb  taid  wffe  and  him 
WtMnjwdtnntc  MiMpbevr  J«JU£MV(hanlil  attain  hU  age  of  11,  he 
•ractad-OMt  Ua  laid  wife  and&edefandaiitOa^,  or  die  inrriror  of  them, 
■WM  eanv^  aH  Ut  real  and  peminl  eatatet,  to  hold  onto  bit  taid  nephew, 
«iibiiaaBdawl8M,mtueettoaucfaoftbetaidaiiniuiiei  at  night  beUMBMl>. 
J^f,  and  Nch  dabu,  Jegsciei,  and  cfakrmt,  at  micbt  then  afleot  hia  calatc. 
^KcaMhittaidnepkewihonld  depart  aii  life  bM'ore  he ihould attain  the 
■■i^  oftl,  bejaTe  t^  aeTeral'mrther  additional  legacies  afbimeattonrd, 
NMtt»UawHb^i,aM>,  to  hit  aiatar  Jom £Mi,  ^,000  to  Ut -titlar  ITntM* 
M.^VII)D  lobia.aiitcrflwaitUKuip,  ^l^XW  totfae  defeadaot  Siritm- 
MaJfo^^dOb  and  to  defendant  Dmy,  ,£500,  and  bedirectedtfioKieTe* 
"'legKtea'd&aMbe  paid  and  payable  within  ilxmonOit  next  after  loch  tha 
MMboCUaaapl  napbew  laader  Ibc  age  af  <i  yean,  and  dincted  and  eaipawered 
Mit;ai|lM%4|i^irJteir4nndatHgH,  to  taiM  (bote  addttional  legaciet.  by^y 
bMwe  or  DMMIgatiet  of  the  whole  or  a  cooipetant  part  of  hit  cjtatei  thereby 
■triMdtOthem,  and  tutyect  and  chargeable  in  manner  before,  men  timed.  And 
■CHcof  the  death  of  hit  taid  nephew  under  the  age  oftl,  and  in  case  the  plain* 
■■JfaMKcmpibaald  attain  ber  age  of  II;  then  he  gave,  dcTiied,  and  be> 
toamd  idl  He  real  and  residue  of  hi«  real  ondpenwDaJ  ettatc,  onto  and  to  the 
Wof  Ae  Bid  plaintitf,  Mary  hit  niece,  and  her  bern,  exmitart,  and  admi- 
'  r  .  I    r  '  .         ■■■  id  directed  hia  trustfra  to  conTcy  and  auign  the  tame  ar- 

^.. usd  bis  trnjtees,  when  and  asotten  aianj;  wvingtout of 

'-■•■•ni  ■  -iiiiuM  ininuiii  to  a  competent  iudi,  to  apply  the  tame  in  dltcnarge  of 
i»ii  dFbU,  chargps,  md  iscombrancn  affecting  bit  ot^tei,  ai  they  in  Ibrir 
dtcteiion  sboDli)  think  flL  The  teitator  died  371h  o(  Neitnttr,  1761.  F.lisa- 
M&n^>  bit  widow  <\irdi7lh  of  FtbmafTi,  iT6t),  having  made.a  will,  of  nliirh 
Ihc  defend  an  ti  Dary  atid  H'lUiam  MoKit  Gaischall  are  the  e;^eciiIort.-~£'iiaMh 
Aiy,  vneof  tlieliitenj  died  in  the  b^Kinning  of  the  year  i7es,  the  defendant 
Any  ii  her  pcrtoDd  representative— June  Bloit,  another  titter,  died  in  ^priJ, 
ItiG,  and  the  defendant  Davy  is  the  executor  of  her  will.  Sir  JaJkn  Kemp,  the 
aqAcw,  died  on  the  16tbof  Joniurry,  1771,  unmarried,  an  Infant  uf  lU  jeara, 
hni^tfaeplaHllia'Men'K'ixpUs"""'"*'-  ' '!''»  bill  vu  bronghl  by  ^fwy 
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1781.  the  contrary  in  the  codicil.    Martha  Ball's  legacy  lapsed  in  the 

^^N/w  time  of  the  testator — bis  sayings  in   the  codicil^  that  it  shouldf  be 

Dawson  puid  to  the  persons  substituted,  at  the  time  it  should  have  been 

KilLVi  P^^^  ^^  ^^^f  ^  ^^  nvLme  as  if  he  had  said^  to  be  paid  at  six  months. 

Mr.  Mitford  (on  the  same  sid^)  cited  Mason  v.  Manhallf  26th 
^February y  1774.     G.  T.  gave  an  estate  to  one  for  life,  remainder 

to  Marshall  in  fee,  and  to  his  niece  £500,  out  of  the  estate,  and 
.  went  on,  ''  And  I  charge  and  make  chargeable  the  estate  widi  the 

£500"  The  legatee  died  in  the  life-time  of  the  tenant  for  life, 
[  and  Lord  Chancellor  decreed  the  legacy  to  be  raised. 

Mr.  Madocks  for  the  defendants. — ^The  first  legacy  of  £100  will 
stand  on  the  general  role  of  the  Court — The  other  on  a  separate 
ground.    This  is  a  general  charge  of  a  legacy  on  a  reversion.    It 
is  said  the  legacy  will  vest  with  the  reversion.     Hall  v.  Terty  was 
determined  on  the  ground  that  the  time  of  the  gift  and  of  the  pav- 
.  ment  were  the  same.    Pawsey  v.  Edgar,  177^9  on  the  principfe, 
that  the  legacy  vested  with  the  reversion.    In  May  v.  Andrews  at 
the  Rolls,  Thomas  Gollop  devised  real  and  personal  estate  to  his 
wife  and  trustees  to  sell,  in  order  to  pay  debts,  and  to  place  ont 
£  123.  ]        the  residue  at  interest,  to  pay  the  dividends  to  the  wife  for  life,  re- 
mainder over  to  Thomas  Gollop,  subject  to  a  charge  of  £50  each, 
to  Mrs.  Strudwicke  and  another  daughter  of  the  testator.    One  of 
the  daughters  died  before  the  husband,  and  a  bill  beuig  filed  for 
her  £§0,    Sir  Hiomas  Clarke  decreed  that  the  legacy  was  lost, 
being  out  of  a  mixed  fund,  which  was  to  be  considered  as  if  it  was 
out  of  land. — Lord  Camden  aflSrmed  the  decree  in  1768.^— This  is 
a  legacy  to  take  place  six  months  after  the  death  of  the  wife.    If 
the  legacy  vests  when  the  reversion  vests,  yet  if  there  is  any  continp 
gency  to  shew  that  the  legacy  is  not  to  take  place,  it  shiril  nocbt 
transmissible.      Prowse  v.  Abington,   1  Atk.  482.    The  legatee 
cannot  transmit  the  legacy  unless  he  was  of  the  description  to  take 
it.    The  testator  meant  the  legatee  should  survive  the  wife  in  order 
to  take.     This  argument  is  not  so  strong  as  to  the  first  \tpcj,  as 
it  is  to  the  lapsed  legacy. 

'  Mr.  Stainsby  (on  the  same  side). — In  Kemp  v.  Davy,  the  Lord 
Chancellor  declared  it  was  an  exception  to  the  general  rule.    The 

Kempf  the  infant,  and  her  mother,  and  her  lecond  husband,  for  an  actomit  of 
the  personal  estate,  and  to  have  the  incumbrances  on  the  estates  discharged  by 
sale  of  sufficient  part  of  the  real  estate.  Two  questions  were  made  in  the  canse,. 
one  (j^nite  out  or  the  present  case,  the  other,  whether  as  the  testator*!  widow, 
bis  sisters,  El^iuketh  Kemp  and  Jam  Blois,  though  they  survived  th«  testator, 
died  in  the  life-timeof  Sir  Joika  Kemp  tlie  nephew,  their  personal  reprcsentadvca 
were  entitled  to  the  additional  legacies  given  them  on  the  contingency  <if  Sir 
John  Kemp  the  nephew,  dying  mider  21.— The  Court  held  that  they  were  vetted 
interests,  and  transmissible  to  the  representatives. 

*See  this  case  fUted,  post,  191  n.    \id»MUmey'G€neralY.Mikir,tAtk.Stt. 
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H^ftera}  rule  is  with  os,  they  must  bring  themselves  within  the  ex-  1781- 

ceptioo.     The  rule  is  laid  do\iii  as  to  land,  in  Bond  ▼.  Brown,  ^^v^ 

just  hehte  Paulet  V.  Paulet,  So  in  mixed  funds,  in  Prowsey.  B aw  son 
jibmgion,  the  Court  would  not  marshal  assets.  The  reason  is,  ^^illbt. 
that  the  civil  law  Court  and  this  Court  might  be  congruous  in  their 
determinations.  In  Mayv.Andrew$y  Lord  Camden  said,  though 
it  was  m  mixed  fimd,  the  legacy  oughf  not  to  be  raised.  The  re- 
feroBce  in  the  codicil  to  the  will  is  the  same  as  if,  in  the  will  itself, 
the  legacy  had  been  given  over,  and  must  be  if  she  survived  the 
wife. 

Lord  Chancellor. — If  the  time  when  the  legacy  is  to  be  paid « 
18  attadied  to  the  legacy  itself,  as  for  instance  to  A.  B,  at  the  age  of 
twenty-one,  it  makes  such  a  description  of  the  person  who  is  to 
take,  that  if  the  person  does  not  sustain  the  character  at  the  time, 
tbe  legacy  will  fail.     But  if  the  legacy  be  to  A.  B.  and  that  it  shall 
be  payable  at  twenty-one,  the  description  is  satisfied,  and  the  rest 
refers  to  the  payment  only.    This  is  the  rule  as  to  legacies  out  of 
pertooal  estate.     In  the  case  of  land  another  rule  has  taken  place, 
waif  at  first,    universally,    and   without    any    distinction, — that 
being  m  condition,  the  money  is  not  payable  unless  the  whole 
condition  is  complied  with.     This  rule  has  long  been  thought 
to  be  too  much  strained,  and  therefore  not  much  relied  upon  in 
the  later  cases ;  but  another  distinction  has  been  thought  of,  that 
the  condition  referred  to  the  circumstances,  either  of  the  person 
or  of  tbe  estate.     Where  it  applies  to  the  circumstances  of  the 
person  to  take^  as  in  the  case  of  a  portion,  the  Court  has  con- 
strued a  sum   so  given  to  be  so  connected  with  the  purpose  for        [  124  J 
irhich  it  was  given,  that  it  was  not  intended  to  be  given  for  any 
other  piupose ;  so  that  the  purpose  failing,  the  land  ought  not  to 
be  diiuiged.     There  has  been  another  point  also  taken  into  con- 
dderation,  whether  giving  the  money  directly,  payable  at  a  certain 
time,  shall  make  the  time  so  essential  as  to  annihilate  the  gift,  if 
it  does  not  concur,  or  it  shall  be  a  gift  in  prasenti,  to  be  paid  at 
the  fnture  time. — ^There  is  a  long  string  of  cases  to  this  purpose 
which  establish  the  rule,  that  where  a  legacy  is  given  out  of  a  par- 
ticidar  fund,  with  a  reference  to  the  time  when  it  shall  vest  in  pos- 
session, as  for  instance  to  B.  with  a  charge  to  C.  it  is  a  distribution 
.  of  the  fund  between  the  person  to  take  in  present  and  him  who  is 
to  take  in  future,  and  the  gift  to  C.  vests  immediately.    Thb  is  a 
devise  after  the  death  of  the  wife  to  Killet  and  the  testator  charges 
the  estate  of  Kil/et  (meaning  the  interest  of  Killet  in  the  estate) 
witb  the  sums .  in  question,  which  distributes  the  estate  between 
Kfil^  and  the  legatees.    Upon  the  death  of  the  testator  the  re- 
mainder vested  in  Killet,  and,  the  moment  it  vested  in  Killet,  (he 
charges  vested  in  those  to  whom  they  were  given.     It  is  said  the 
codicil  varies  the  construction ;  I  cannot  see  how  it  does.     Tbe 
testator  takes  notice  that  the  legacy  to  Martha  Ball  was  gone,  and 
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gired  it  to  the  others,  M  the  8ft^6  time  tliat  «be  would  have  tftkn 
it  had  she  been  alive.  He  was  talriiig  notrc^  of  a  legacy  which 
w^s  to  vest  at  his  death,  bat  not  to  be  paid  till  a  fattn'e  tiitie^  tad 
only  directs  that  it  shall  be  m  statu  auo  it  would  have  beeA  in  cMe  of 
her  living.  He  did  fiol  mean  to  raange  the  form  of  the  legacy,  it 
was  purely  transferred  to  other  nnmes,  to  be  demanded  bytfaein 
when  it  might  have  beeh  by  her  If  it  had  not  lapMd.  The  legacies 
of  jf  100  and  £50  nmiit  thei«fore  be  raised  ibr  the  plaiAtiffs^  with 
interest  from  six  months  after  the  death  of  the  wife  *. 

*  The  case  of  Tumtal  v.  Bracken,  Arob.  167,  (in  eiving  judgment  upon  whicb, 
Lord  Hardwicke  considered  the  former  casei,  and  the  princuales  upon  wfaicli 
they  had  been  decided)  befAjgno  ^here  in  print,  the  reporter  Oioifght  kteAeof 
ft  would  be  acceptable  to  the  profession. 

The  testator  devised  an  estate  of  w£lli  JMf  ctm*.  to  one  of  his  sasten  aii4  c*> 
heiresses,  paying  ^100  p<T  oaii.  clear  of  all  deductions  and  impositions  whal9o- 
ever,  to  his  wife  during  her  life ;  and  withlh  twelve  inonths  aftter  h^^A^CM^tb 
pay  several  legacies  to  the  Value  of  near  Jf  i,000.  Legatees  to  tlia  value  cff 
«£l^600,  survived  testator,  but  died  before  the  wife.  ^ 

The  question  was,  whether  the  legacies  are  lapsed,  or  transmissible  to  cze« 
cutors  as  vested  legacies  ? 

Lord  Htn^tittUikiy  Chancellor.  This  cause  arises  «poa  the  bead  of  eases  la 
this  Court,  that  are  extremely  various,  aad  extensive,  and  which  it  ilav  be  i*eC^ 
difficult  to  reconcile  together.  I  cannot  but  think,  after  aU,  that  if  the  Court 
should  determine  this  to  be  sunli  itito  the  estate,  it  would  be  a  very  hard  etie» 
and  contrary  to  the  intention  of  the  testator.  It  appears  mantihiny  to  w^  be 
intended  to  make  provision  for  a  child,  in  case  there  should  be.an^,^  andir  ao 
child,  then  he  intended  a  provision  for  his  sister,  who  was  one  of  his  co-heirs  at 
law,  and  ^ere  is  a  clause,  which  has  not  l)een  taken  notice  of  at  the  bar,  Vrbkh, 
though  it  does  not  afford  a  strong  argument,  yet  it  is  a  little  MhteHai  ia  tliis 
case  :  He  says,  provided  my  wife  shall  be  fritement  enmnt  of  one  or  tasore  cUld 
or  children,  if  such  child  shall  attain  twenty-one  or  marriage,  then  I  do  hereby 
revoke  the  legacies  by  me  given. 

It  is  truly  said,  at  the  bar,  that  it  is  the  general  rale  of  this  Coart,  where 
legacies  are  to  be  raised  out  of  land,  and  tl^  legatee  dies  before  the  line  of 
payment,  it  is  a  lapsed  legacy  upon  the  foundation  of  Pawkfa  case. 

But  that  rule  is  liable  to  several  exceptions  according  to  the  ciroaOuAalifcfS  of 
many  cases  cited  upon  tiiose  occasions,  which  make  a  distinction  wt«<nMa  por* 
tions  given  by  a  parent  to  cliildren,  or  where  given  by  a  collateral  person*  The 
Court  will  consider  the  intention  of  the  testator^  for,  in  the  case  of  portio»&s  to 
children,  the  Court  considers  Cie  very  purpose  for  Which  such  portion  is  ||ivea, 
and  if  the  child  dies  before  such  portion  is  wanted,  ft  will  sink  into  the  esttle 
for  the  benefit  of  the  heir,  (3  Vem.  439.  Pr.  Ch.  195). 

King  V.  HUkerSf  (For.  117.)  was  the  case  of  an  additional  portion,  and  it  wu 
a  strong  case  to  make  that  payable. 

There  are  other  cases  where  the  Court  has  laid  hold  of  partlcalir  dreiMi* 
stances  in  a  will,  so  as  to  take  it  out  of  the  general  rule,  and  decree  it  aecordlag 
to  the  intention  of  the  testator. 

Lawther  v.  drndan,  S  Atk.  180,  bias  been  cited :  I  do  not  think  it  is'applicible 
to  either  side. 

In  this  case,  there  are  two  particularities :  It  is  directed  to  be  paid  to  the 
daughter,  her  executors,  administrators^  or  assigns ;  another  circumstance  was, 
the  testator  had  in  one  particular  event  on  which  the  moiety  of  the  portlba 
depended,  expressly  directed,  if  tliat  daughter  did  not  attain  he  nge  cf  tl,  Vtr 
portion  should  go  to  the  sister,  and  not  sink  into  the  estate  for  the  bcaefit  of 
the  heir  at  law. 

Another  case  was  mentioned  {Hodgson  v.  Rawsony  1  Ve».  44).  it  is,  in  the  state 
of  the  case,  as  near  to  tiiis  case  as  one  case  can  be  to  another,  and  held  to  be 
transmissible. 

The  case  much  relied  upon  by  the  defendants,  is  Hall  v.  Terry^  (1  Atk.  50f.) 
I  looked  into  my  notes  of  it  last  night,  and  there  'the  whole  of  the  gift  de- 
pended 
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peoded  upon  the  time  of  payment.  If  tbe  gift  is  only  with  a  direction  to  pay, 
the  C&mrt  will  not  look  upon  it  at  a  vetted  legacy. 

Tbe  next  is  Bradley  t.  Powell^  by  Lord  Talbot ,  CFor.  193.)  I  have  a  great 
apinioa  of  hU  judgment,  bat  yet  if  I  had  then  heard  that  case^  I  should  not  have 
Ma  of  tha^  opinion,  for  I  think  it  a  very  hard  case. 

Consider  tMa  upon  the  plan  of  this  wifl.— Tbe  testator  clearhr  hitended,  if  he 
left  DO  cbUdy  to  provide  for  the  other  branch  of  his  family.  It  is  impossible  to 
ta^y  liero  |s  npt  m^cien^  to  p«^  the  lency,  for  here  is  an  estate  of  ^tU  p«r 
aftft.  which  wottld  sell  fbr  a  ccmsiaeratnc  smn  of  money,  and  he  certainly  in- 
tiiri  tfapt  fer  the  ethtt  branch  of  this  family,  the  childven  of  his  other  sister, 
tliMeforo  tMfif  repre^fn^tJYeil  are  entitled  to  it. 

I  t^ink  I  mf  y  go  further  ihan  S  Co.  JBint(s^ra'«  cn^f  notwithstanding  >^hat  bi|9 
beep  objected,  according  to  the  doctrine  laid  down  in  ffilloek  v.  liammtmi^ 
(Cnw  Eos.  t04.)  Although  in  tiie  oase  of  a  will  the  word  vym^  makes  a  coii« 
^SiSmu  tte  l«w  will  oonstroe  tliis  nnapt  word  to  a  Umita^n ;  ibr  if  it  should  be 
•  caMltloQ  U  VVOUI4  qescepd  to  tl^e  eldest  ^on,  and  woul<}  be  at  his  pleasure. 
vMier  bis  brothers  or  sisters  should  be  paid  or  not ;  therefore  ft  was  adjndged 
IhBlMff  wonld  ebnatme  it  a  limitation,  and  'to  amount  to  as  much  as  If  he  bad 
mde  f  fif  v|#e  to  \i^  eldof  t  ^n  till  he  sbooli)  fnak^  defauU  of  payinont,  of  which 
the  vofMwar  son  niight  take  ftdvaptage. 

Aceorobig  to  the  reasoning  of  these  cases,  it  cannot  be  considered  a  condition, 
kt  a  coodltlottal  limitation. 

Bpl  iMfe  l||e  co-hoif  might  bring  an  ejectment  for  a  moiety  of  tbe  e•^tp  for 
io|^M[lllf  nt,  and  ^  qioiety  of  tliis  esta^  vill  be  sufficient  to  pay  all  the  Ic^ 
en;  tSer^ra  ilus  '^  <|lttUict  from  the  other  cases,  as  here  is  a  remedy  at 
lw(o>. 
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[fO  In  all  t^ese  ca«es  where  payment 
hMkliid  either  on  acconnt  or  some 
i<mi>t  fo  the  sal^t  being  given  to  a 
ymtp  fwi  idiflse  d^th  the  gift  is  to 
tuf^fiKct.  or  some  difficulty  attend- 
iig  the  eoliectkkg  the  testatorni  ejects, 
m  baqi—t  it  considered  as  inde* 
pcadcBt  of  the  time  mentioned,  and 
tbe  legacy  is  vested  at  the  death  of  the 
testator.  phUmry  w.EUcIh,  t  P.  W. 
513.  ijt^t.VEtlrmig*,B^ro.V.C. 
cd.  Tta|.  59.  JkatUiU  v.  Bratken^ 
oL  aate.  MedUcot  v.  Bowes,  iVes. 
SVr.  Hedek  v.  MUls,  1  Eden,  5i«. 
Bmmm  v.  4U€nf  post,  18 1.  Moukhtmu 
y.Oabm,  ib.  «B8.  Mt^mty-Gatenl 
y.Cri^h^  ib.386.  Benvonr.Maddu 
aN^  poft,  'vol.  ii.75»  Sctufield  v.  Howes, 
voLiLgo.  dhy  V.  If^Md,  ib.  471.  Rof 
Mi  r.fhVh  vol.  iv.  4f)$.  8.  C.  t  Vei. 
jiB.  f6«.  Mcksworth  v,  nfolssworth, 
M.  hr.  4Qb.^  StapX^oa  t.  Palmer,  lb. 
4190.  Huickeim  v.  Jfamiag*  ^b.  491. 
S.aiVea.jun.3d6.  fVadleyv^NoHh, 
sy^SAL  Ptory  y.  fVoods,  ib.  $04. 
Bmik  t.  Bo«f A,  4  ves.  399.  Corbyn  v. 
FrmA^  ib.  419.  Bromi  v.  Bifrg,  7  Ves. 
f97.    BrmiMtnmy.fVWdnson,ih.4iU 

raM|r.<rifaMi,8Ve9.io.  3«fkyv. 

JHiifa,  9  Vet.  6.  Lone  v.  Goudge,  ib. 
ttS.  amiihsr  v.  mUoek,  ib.  233.  Lady 
w.PiOum^  10Vei.l«6.   Cos. 


kellyf.  Harman,  6  Ves.  156,  and  11  V«*s. 
489.   IkMsoH  y.Dalhii,  14Ves.57C. 
Halifax  V.  tVilson,  16  Ves.  168.    m*- 
mrs  V.  Geldart,  Lb.  314.    Leake  v.  |{a< 
b'ertson,  2  Mcriv.  363 ;  but  where  time 
is  annexed  to  the  mibstance  of  legacy, 
it  does  not  vest  before  the  period  roenp 
tioned.    ^M  v.  Lewis,  post,  vol.  lii, . 
35.5.     Spencer  w.  Bullock,  2Vca.  jun. 
687.     MackeU  v.  Winter,  3  Ves.  536. 
reversing  the  decree  of  Ijord  Ahpeaaiey, 
ib.  2S6.    Batrford  v.  KebbeU,  ib.  393. 
Reeves  v.  Brymer,  4  Ves.  692.    HeaiMi 
V.  Graham,  6  Ves.  239.    Darnell  v.  Ba* 
niell,  ib.  197.     £Mn  v.'JEIhdn,  8  Vet. 
547.    Faulkntr  v.  Jiollingswcrth,  cited 
ib.  Sinsfrary  V.  il^od,  12  Ves.  78.    Ber- 
nard  v.  Montague,  1  Meriv.  42?,  and 
the  distinction  of  Lord  Man^ld  in 
Goss  y,  kelson,  1  Burr.  226,    As  to  a 
distinction  upon  this  point,  with  re- 
spect to  tiie  bequest  or  a  residue,  and 
of  a  particular  legacy,  vide  Monkkmst 
V.  Holmes,  post,  298.    As  to  the  effect 
where  ialfrest  is  given  before  the  time 
of  payment,  vide  Waleot  v.  Hall,  post, 
vol.  iii.  305,  vcfaen  aunateaaactf,  Puis- 
ford  V.  Hunter,  ib.  416.    For  the  con- 
sideration of  the  word  ''  when"  and 
aimilar  expressions,  vide  Hay  v.  fFood| 
post,  vol.  ui.  471!] 


Dawiok 

V,        ^ 
Idtl^LKT. 


Hamncton 
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s.  c. 
13^1  BUTi  (y)HANiNCTON  Executor  V.  Du-CuATBL  Executor. 

MSS.  91. 

Perpetnal  in-        HHHE  late  Lord  Rochfordj  being  groom  of  the  stole  to  his  Ma- 
junctioo^nuted     -■.   jesty,  and,  in  consequence  of  that  office,  recommending  pi^es 
^M?e  pardiase    ^^  ^^^  presence,  8cc.  treated  with  the  plaintiff's  testator  to  recom- 
of  an  office,  upon  mend  faim  upon  a  vacancy,  on  condition  that  he  should  grant  two 
^^^•^w^^    annuities,  one  of  ^100  to  5^  Ferrol,  the  defendant's  testator,  who 
though  the  office   ^^^  ^^^^  ^'^^  RochforcCs  travelling  tutor,  and  was  then  a  bond 
was  not  within      creditor  of  his  Lordship  for  «£600,  and  the  other  of  £40  to  an-' 
/^stat«6&6       other    person.      An    action    being  brought    upon  the    annuity 
[125  1        bonds   by  defendant's  testator,  for  the  arreiirs  of  the  annuity  of 
i£lOO,  the  plaintiffs  filed  their  bill  for  an  injunction.    Hie  de- 
fendants had  demurred,  and  the  demurrer  had  been  over-ruled,  and 
upon  the  motion  to  continue  the  imunction  upon  the  merits,  the 
answer  being  put  in,  it  was  argued  on  the  part  of  the  plaintiffii, 
that  this  bond  was  pro  turpi  causa;  that  Lord  iiocA/bra  having  a 
confidence  placed  in  him  b^  the  king,  had  abused  that  confidence, 
by  selling  his  recommendation ;  and,  upon  the  public  policy  of  the 
law,  such  an  agreement  ought  not  to  stand.    On  the  other  baud  it 
was  argued,  that  it  was  allowed  this  was  not  an  office  within  the 
Stat,  of  5  &  6  Ed.  6.  that  it  was  merely  an  office  respecting  the 
King's  private,  not  his  public,  character ;  and  that  if  it  was  turpis 
contractus  that  mi{^t  have  been  pleaded  at  law. 

Lord  Chancellor  expressed  his  doubts,  whether  it  might  not 
have  been  brought  upon  the  record  at  law  by  a  plea,  and  made  a 
defence  there  to  the  action,  but  thought  that  not  a  sufficient  reason 
to  prevent  hb  interposition,  the  court  of  law  never  having  deter- 
mbed  that  it  could  be  so  brought  there  as  a  defence.  He  then, 
admitting  that  it  was  not  withui  the  statute  of  Ed.  6.  but  treating, 
it  as  a  matter  of  public  policy  of  the  law,  and  similar  to  marriage 
brokage  bonds,  where,  though  the  parties  are  private  persons,  the 
practice  is  publicly  detrimental,  ordered  the  injunction  to  be  con* 
tinned  till  die  hearmg. 

Upon  the  hearing,  February  5ili,  1783,  the  injunction  was  or« 
dered  to  be  perpetual. 

(y)  Morris  y,3PCuUock^  Amb. 439.  [9 Eden,  190].  and  JVhiHmfhmm  v.Burg9ffn€f 
5  Anstr.  900.  Lam  v.  Law,  For.  140  (a). 

[  (a)  S.  C.  3  P.  W.  391,  ivhere  Tide      v.  Tktmjmn,  7  Ves.  470.     Otberm  v. 
f  he  cases  cited  by  Mr.  CoXy  also  Hart^      WUUama,  18  Ves.  379.] 
well  yr.HturiweUf^Vti. Bit.  Thompson 


FalkkniRi 


IN  THE  High  Coubt  of  Chancery,  ^25 

1781. 
Falkbnbb,  Executor  of  Crowdir,  v.  Case  and  others.  ^^^^^ 

/^N  the  10th  of  April  J  1777y  Case  the  bankrupt  having  assigned  C  having  made 
^^  a  ▼esse!  (in  consideration  of  a  debt  then  due)  together  with  Jfe'uenS'rVthe 
die  policy  of  insurance  upon  it,  to  Crowder  the  plaintiff's  testator,  piaintiiTs  testa- 
covenanted  that  he  would  keep  up  the  insurance.     The  vessel  being  tor,  left  the  po- 
then  at  sea,  lOlh  July,  he  made  a  policy  of  insurance  in  pursuance  ^S^  b'ok""*/? 
of  his.  covenant,  but  the  broker  being  a  creditor  of  Case,  would  t^^ng « creditor 
not  part  with  the  policy,  and  Case  consented  it  should  remain  with  of  C.)  C.  be- 
him  as  a  pledge  for  his  debt.    The  assignees  having  satisfied  the  ^*"g  ^t^^' 
broker,  insist^  that  the  broker  being  the  agent  of  Case^  and  having  v^Fuse  to  deliver 
the  policy  in  his  custody,  it  was  a  leaving  by  Crowder  in  the  poa-  np  the  policy, 
semen  of  the  bankrupt  within  the  statute  of  21  Jac.  1.  c.  19,  JJ^['|[",f^^Jl'  \^ 
and  therefore  was  liable  to  the  commission,  and  refused  to  deliver  policy  in  the 

it  to  the  plaintiff,  who  thereupon  filed  this  bill.  tondsof  Otebaok- 

'^  '^  rupt  within  the 

Lard  Chancellor. — If  the  question  were  concerning  a  bond,  or  but  determined 
aay  other  chose  in  action,  in  the  possession  of  the  bankrupt,  it  that  it  is  not. 
wotdd  be  within  the  statute  of  21  Jac.  from  the  case  of  RyaU       [  ^^^  ] 
V.  Rotcles,  1  Ves.  548. — ^There  is  no  difference  as  to  pawns,  whether 
die  goods  have  been  in  the  possession  of  the  pawnor,  or  come  into 
the  possession  of  the  pawnee.     So,  where  there  is  a  lien  there  is 
no  difference  whether  the  special  property  be  by  the  act  of  the 
pawnor  or  any  other  way.    Then,  suppose  there  was  no  such 
statute.     In  this  case,  there  is  no  doubt  the  plaintiff  obtained  the 
property.    When  Case  made  the  assignment,  Crowder  acquired 
the  property,  and  had  a  right  to  come  here  for  the  specific  per- 
formance.    Whatever  binds  the  property  in  the  hands  of  the  bank- 
rupt, binds  it  also  in  the  hands  of  the  assignee.    Therefore,  if  it 
stands  clear  of  the  statute,  Ctoroder  is  in  the  case  of  the  bankrupt 
whilst  solvent.    Then  as  to  the  effect  of  the  statute,  if  any  person 
shall  leave  property  in  the  hands  of  the  bankrupt,  it  shall  be 
fraudulent.     1  uen,  was  the  interest  of  the  bankrupt,  within  the 
words^  ^'  goods  and  chattels  f"    I  say  yes.     Were  they  goods  and 
diattels  residing  with  the  bankrupt?     What  was  the  bankrupt's 
interest  ?    An  equitable  right  to  redeem  Berkley  the  broker.     He 
parted  with  that  risht.     llie  bankrupt,  whilst  solvent,  assigned 
over  die  whole  to  Crowder.    The  objection  b,  that  he  did  not 
ddirer  the  goods, — but  he  had  no  property  to  deliver,  it  was  only 
an  equitable  right.     Every  shade  of  interest  was  vested  in  Crowder 
before  Case's  bankruptcy,  therefore  nothing  resided  in  the  bank- 
rapt.    The  statute  ought  to  be  construed  2ljus  positivum,  and  it  is 
in  that  view  that  it  b  impossible  to  qualify  Crowder  as  having  left 
the  property  in  the  hands  of  the  bankrupt.    The  construction  has 
been  carried  further,  as  where  ships  are  at  sea,  and  a  symbolical  pos-        [1^7] 
session  only  can  be  given,  that  has  been   thought  sufficient,     llib 
b  a  much  stronger  case  than  that.    But  it  b  argued  that  it  would 

have 
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there  might  have  been  cases  in  which  the  neglect  6t  to  doing  Mraiitd 


Falkinbr      have  injured  his  situation,  as  if  Berkley  had  delivered  the  policy  to 
qTi.  CoKy  Crowder  v<rottId  have  had  no  remedy.    If  it  be  right  to  strain 


th^  statute  id  ilnj  ^se  to  effect  its  intention,  this  is  too  sFight  a 
one,  the  notice  veould  have  been  only  between  Crowder  and  Serk" 
ley,  Wh^re  the  person  possessing  an  equity  assigns  it,  there  b  no 
property  remaining  in  the  assignor  (a). 

Decree  for  Plaintiff'. 

[  (a)  Sea  this  case  mora  fally  re-  tlie  Rtatnte  of  Jamn  Is  colkctcd  toA 

ported,  fironi  a  note  of  Mr*  Justice  very  ably  arraiiged  by  Mr.  Buek^  ui  a 

AAkfttHyiALmfikrt^.PaliU^i  ST.R«  nbte  to  firpdHe  9mh^  in  tHeatattbr 

491.  The  Whole  of  the  doctrine  apoa  ^fBtkmtU^  vol.  i*  p.  14i9i] 


15  £ri*jaW$  (z)  MOOBE  V.  MoOEE. 

^  ^«"i  •i''^  nr^^^  testator  kfl  a  testamentary  paper — which  was  estabtished 
<^aUliLAiMfc%  ^y  ^he  ecclesiastical  court — **  I  gjive  all  in  Sufolk^  to 

<'i2.1r?doesnot  ''  R.  Moore,  l^q.  (the  plaintiff )  and  heirs — I  give  to  S.  Moore, 

C^iiied tol^a^  "  ■^''"  *'^  ™y  ^^  ^^  chattels  in  Suffolk.''  The  testator  had 
tcsutM^honsehi  goods  and  chattels  in  Suffolk^  and  also  in  other  eounties,  and^  in  a 
Si^M.  drawer  at  his  house  in  Stfffolkf  Wai)  found  a  bond,  which  the  plain- 

titf  claimed  as  goods  am  chattels  in  Sifffolk,  and,  upon  &e  de- 
fendant the  residuarv  legatee  refusing  to  deliver  it,  £Ied  this  bilL 
The  question  was^  whether  the  bond  passed  i 

Mir.  Kenton  for  die  plaintiff. — By  a  devise  of  all  the  testator's 
^oods  a  bond  will  pass,  1 1^.  W.  £67»  A  bond  is  hona  notmbUia 
in  the  diocese  where  it  is^  1  ^.  Ab.  90d* 

Mr.  HoUist  (on  the  same  side). — GroocU  by  the  civil  law  mean 
eveiy  thing,  as  chattels  do  at  common  law.  Here  is  nothing  to 
restrain  the  generality  of  the  term.  It  is  admitted  the  testator  nad 
many  other  goods  and  chattels  in  Sttffolh,  but  why  should  the 
Court  restrain  the  generality  of  tiie  construction  f 

Mr.  Scott  (on  the  same  side). — This  is  unquestionably  an  argu- 
ment upon  the  intention  of  die  testator.  The  word  £Oods  will 
include  bonds,  leases  foir  years,  and  all  other  personal  propef^ 
ex  vi  termini,  unless  there  is  something  in  the  will  to  restrain  ttie 
[  188  ]  construction.  It  is  not  said  in  any  one  book,  that  goods  do  not 
mean  obligations,  except  in  Calye*€  case,  8  Rep.  33,  which  was  an 
action  against  an  inn-keeper,  and  Dyer  5  b.  which  grounds  that 

(iS  Sanders  v.  Earty  t  Ch.  Eep.  8V6.  180.  Vide  Popham  ▼.  Lady  AvUshurtft 
Amo.  68.  fV^okwth  v.  Wackomb,  S  P.  W.  ill.  Bajik  notes  coosMered  ae 
cSflh  within  the  annnity  acU    Coaiiaf  v.  Thompwif  6  T.  R«  336. 

opinion 
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optnkio  in  d  Ro.  Ab*  58.^In  Kelseti  v.  Nitbobon,  cHed  Dy.  5  K         1781. 
(is  fko  tDorgin)  tkc  Court  held  that  b^  omnim  hona  if  cataUa  obb*  ^^^^^ 

gatkms  ptssed^  dgainsl  Famtr^  who  maitted  the  wax  and  parch-         M^eav 
laent  only  pasted,  not  the  duly.    The  bond  it  bona  noitUnHa  in 
the  diocese  whei^  it  happens  to  be-^and  patted  to  the  wilt  by  the 
derite  of  all  goods  and  chattels,  in  the  ease  in  1  P.  W.     If  bonda 
will  not  pass,  whj  should  leases  for  years  i     1  Eq.  Ah.  199* 

Mr.  SoUciior^-Gemnd  for  dcfendant^^-By  goods  and  chattek 
in  en  hoQse,  oonld  any  body  mean  a  bond  in  a  bureaui  BiUaof 
excfaaage  would  not  pass*,  though  they  are  not  botm  moiubiUa  bi^ 
merdy  personal,  so  of  records;  judgments,  which  are  bonaiioU^ 
bUittf  would  they  past  by  the  wordt  goods  and  chaitds  in  Middleuxf 
3Rq».  CaJbft^B  case,  Dy.  6  b  (aV-^CAoiuce/ r.  JRo6o/Aam,  Yeln 
68. — By  Chapman  v.  Hart^  1  Ves.  271.  Bonds  or  cAoKt  us 
action  will  not  pats  by  the  words  goods,  8^c.  in  an  house. 

Mr.  Spranger  (on  the  same  ^e)  cited  Swinb.  475. 

Lord  Chancettor.^^lf  dits  ease  is  to  be  decided  widiout  fur- 
ther enquiry^  we  must  take  it  for  granted  the  bond  was  in  the 
kmse,  that  the  testator  had  other  goods  and  chaltelt  in  the 
hoQse^  and  goods  and  credits  elsewhere.  Under  the  instrn* 
snent,  R.  Moore  claims  the  bond  as  a  specific  legacy,  and  the 
fttstioB  IS  whether,  from  the  context,  it  can  pass.  As  to  the  point 
of  constntction ;  the  Court  construes  legacies  according  to  the 
csaoQ,  not  die  common,  law.  It  is  argued  that  bona  includes  aQ 
credite,  as  well  as  chattels,  at  common  law,  and  that  the  words  mil 
^oods  and  chattds  will  pats  bonds  and  all  credits.  The  true  point 
IS,  whether  the  context  will  qualify  die  meaniog  of  goods  and 
chattels.  Whenever  words  are  used  in  an  instrument  it  is  a  good 
nde  to  aay,  they  shall  be  construed  agreeably  to  their  legal  sense. 
h  order  to  construe  them  odierwise,  there  must  be  sometlring  to 
shew  that  they  are  used  in  a  less  technical  meanii^  This  is  to  be 
shewn  by  the  rwrson  who  claims  under  the  particular  sense.  1st,  It 
has  been  argued,  that  the  words  do  not  mean  credits^ — I  tUnk 
they  do.  2dly,  That  the  words,  when  local,  do  not  imply  them; 
and,  with  respect  to  specialties,  that  they  have  no  locality. — ^The 
question  is,  whether  this  peculiar  kind  of  credits  has  that  sort  of  [  1^9  ] 
locality  which  was  within  the  idea  of  the  testator.  This  is  not  a 
solemn  codicil,  but  requires  therefore  a  more  favourable  construe- 
tioii.  The  sentences  are  mangled  and  imperfect.  It  is  cooteodedf  .  , 
that  this  sort  of  credit  has  locality,  because  the  law  has  made  it 
iona  notabilia.    But  it  is  4k>ttbtful  whedier  the  court  Christian 

•  Sed  viae  9  Bac.  Abr.  401. 

[(c)  llw  esse  ki  ikf§r  anote  on  tbs     Bud  therefoi*  that  ease  it  not  appK- 
constrtieiiao  of  tlie  ei  Him.  s.  «.  T.     cable  to  tke  conttmetioB  of  tlw  iMsei 
wliich  being  irery  penal,  i«,  at  all  otber      bona  in  other  case«.    (Serj.  Hill).  ] 
f  tatntes,  to  be  construed  t trictly, 

having 
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having  thouriit  it  sufficiendy  local  for  that  purpose,  is  enough  ta 
inake  it  local  as  1o  diis*  If  die  qoestioQ  hung  more  in  doubt  than 
it  doesy  I  should  be  obliged  to  follow  Lonl  Hardwkk^s  case 
(Clubman  v.  Hari.)  The  judgment  there  goes  clearly  to  this 
case^ — He  has  compared  bank-notes  to  money  (a).  Choses  in 
action  have  no  locality^  bonds  have  no  more  locauty  than  other 
choses  m  action,  otherwise  than  by  drawing  the  jurisdiction  of  die 
ecclesiastical  court:  and  the  judgment,  in  that  case,  must  prevail. 
In  this  case,  also,  it  has  weipit,  diat  the  house  was  given*  to  the 
Mme  person.  Removal  of  goods  for  a  necessaiy  purpose,  is  not 
u  ad^pdon  of  a  snecific  legacy. — But  would  you  follow  bonds 
and  jud^pients  in  tne  same  manner. — It  would  be  too  mudi  to 
ai|;tte  it  in  that  way.  The  authority  of  that  case  intist  go  so  &r 
as  to  include  bonds  with  other  choiss  in  action  as  to  thmr  want  of 
locality. 

Bill  dUmuKd^. 

*  la  tlie  ease  of  Green  v.  SvmMkd»y  27th  of  Febnutnff  17S0,  the  testitor  by 
will  gave  to  B.  Int.  aUa.  ail  nts  goods,  Sec.  in  hh  study,  except  his  books  and 
writiogs :  he  gare  to  C.  all  his  books,  at  his  chambers  in  the  Temple.  At  the 
time  M  the  testator^s  death,  there  were,  in  his  study,  a  considemk  son  of 
ready  money,  and  securities  for  money,  and  plate ;  bat  he  had  removed  the 
books  into  the  country.  One  of  the  questions  agitated  in  the  caase,  and  whick 
applies  to  the  principal  case  was,  whether  B.  should  take  the  monev,  aecurities, 
dec.  which  were  in  the  study,  or  the  furniture  only.  The  Lord  Chtmedtmr  held 
the  money  and  plate  to  pass,  but  not  the  securities  for  money,  they  being  choeet 
la  aetiaiL  Seocndly,  that  the  removal  of  the  books  annulled  the  legaey,  because 
a  will  of  personalty  shall  only  be  constroed  from  the  death  of  the  testator.  With 
respect  to  this  latter  point.  Lord  Hisrdirwfcf ,  in  the  case  of  CAi^mmii  v.  Jferf , 
dbtingnished  between  the  cases  of  goods  in  a  house,  aad  in  a  ship ;  in  the  latter 
case,  he  held,  that  the  removal  was  no  ademption  of  the  legacy ;  in  the  former 
k  would,  unless  it  was  from  necessity,  as,  removal  of  goods  to  save  tiiem  from 
ire,  which  is  no  ademption,  because,  in  every  case  of  ademption  there  mnst  be 
•omething  to  shew  a  clwnge  of  intent. 

[(a)  In  Lady  Ayletkwjfn  case,  re- 
ported Amb.  68.  nom.  Popham  v. 
iMd^  AffMmryf  which  was  a  bequest  of 
^  my  bouse,  and  aU  that  shall  ne  in  it 
at  my  death,"  Lord  Hardwkke  held, 
that  cash  passed,  and  bank  notes,  but 
notpromissoiy  notes  and  securities,  as 
they  were  the  evidence  of  titie  to 
things  out  of  the  house  and  not  things 


in  it.  Lord  £2dox,  in  Stuart  t.  The 
Murquess  rf  Buie^  11  Ves.  •66f.  has 
however  expressed  his  disapprobation 
of  the  application  of  this  doctrine  to 
bank  notes,  which  his  Lordship  consi- 
dered in  the  same  situation  as  other 
securities.  Vkle  also  Joaes  v.  Lord 
Srftw,  4  Ves.  166.] 


Hatnes  v.  Mico. 


TTPON  the  marriage  of  James  and  Susanna  Mico,  in  1745, 
^  the  husband  gave  a  bond  to  trustees  in  the  sum  of  «£600, 
conditioned  to  leave  to  the  wife  «£3(X),  (being  the  wife's  fortune) 
payable  in  a  month  after  his  decease,  in  case  she  should  survive 


BondapoB  mar* 
riage  to  secure 
^a00(tiie  wife's 
fortune)  to  the 
wilhwithfai  MM 
month  after  hus- 
band's decease.  By  will  the  husband  gave  her  .£500  payable  within  six  montiis  aAer  bis 
decease,  togetherwiUi  otiier  legacies,  tiic  bequest  of  «i  500  is  not  a  satisfactioa  for  the  «£S0O 
secured  by  the  bond. 


htm. 
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him.     By  an  indenture^  afler  marriage^  the  husband  settled  an  1781« 

house  in  Cork  Street,  Worcester,  to  the  use  of  himself  for  life,  re-  ^^v^ 

maioder  to  tlie  wife  for  life,  which  together  with  the  ,£300,  was  to         ^^J["** 

be  in  bar  of  dower.     By  his  will,  he  gave  to  hb  wife  £500,  pay-  Micow 

able  within  six  months  after  his  decease,  he  gave  her  also  an  house 

in  fee,  the  house  in  which  they  lived  for  life,  and  several  other 

specific  legacies,  aitd  died  in  1773.    In  1776  Susanna  died,  and 

her  will  bein§  litigated  in  the  ecclesiastical  court  occasioned  the 

delay  in  bringing  this  suit,  which  was  brought  by  the  representatives 

of  Susanna,  against  the  nephew  and  residuary  legatee  of  James, 

for  the  two  sums  of  £500  and  £390,  the  sole  question  bemg, 

M'hether  the  legacy  of  £500  was^  or  was  not,  a  satisfaction  for  the        f  ISO  1 

•fSOO  secured  by  the  bond. 

Mr.  Madocks  for  the  plaintiff. — The  legacy  and  the  sum  secured 
seem  here  to  be  under  different  circumstances,  and  the  Court 
never  applies  the  rule  of  satisfaction,  but  where  the  legacy  and  the 
debts  are  of  the  same  description.  Tliis  is  Lord  Corvper^s  rule  in 
Eq.  Ab.  205. — Here  it  is  not  to  be  presumed  that  the  legacy  was 
intended  to  be  in  satisfaction,  for,  by  the  bond,  the  money  was  to 
be  paid  in  one  month,  and  the  legacy  is  to  be  paid  in  six  months* 

« 

Mr.  Kem/on  (on  the  same  side). — It  is  very  di£BcuIt  to  find  a 
reason  why  a  man  should  not  be  generous  as  well  as  just. —  hee  v. 
lyAranda,  1  Yes.  1.  (a)  is  hardly  applicable  here,  as  the  subject  in 
fliat  case  was  what  fell  by  act  of  law^  here  it  is  an  intended  bounty* 

Mr.  Solicitor^General  for  defendant. — The  bond  recites  die 
marriage,  the  portion  of  £300,  and  that  the  husband  had  agreed 
to  leave  the  wife  £300. — ^After  giving  her  the  .£500  and  the  spe- 
cific legacies,  he  gives  the  residue  in  large  words  to  the  nephew, 
and  orders  the  other  legacies  to  be  paid  in  twelve  months. — No 
case  has  been  cited  like  this :  It  is  not  a  legacy  to  a  creditor  for  a 
subsisting  debt — ^the  provision  was  to  be  necessarily  £300,  this  is 
^SOO,  and  ;C200  more,  the  £^Q0  is  a  bounty. — There  are  two 
cases  where  the  money  was  suffered  to  come  by  an  intestacy,  and 
the  distributive  share  was  held  to  be  a  satisfaction :  I  cannot  see 
the  difference  between  that  and  giving  it  by  will. — Here  he  does  it 
in  the  terms  of  the  engagement,  for  he  leaves  it  her  by  will,  whtdi 
is  stronger,  Blandy  v.  Fridmore,  1  P.  W.  324. — Lee  v.  D*Jranda. 
Clark  V.  Sewell,  3  Atk.  96. 

Xordf  Chancellor. — ^This  has  been  argued  upon  a  very  different 
ground  from  the  cases  in  the  books,  and  in  such  a  manner  as  to 
raise  a  new  and  more  peculiar  ground  of  decision.  If  this  had 
been  the  case  of  a  creditor  in  the  life-time  of  the  husband,  the  cir- 
cumstances of  difference  would  have  been  sufficient  agamst  it  as  a 

[  («)  S.  C.  9  Atk.  419.  nom.  Lee  v.  Cifx."] 

satisfaction 
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)781f  ^s&ctioQ.  The  first  cases  ozi  the  subject  are  tho^e  vi^bere  there 
^^^^4  vere  circumstances  to  shew  it  ^o  he  the  intent  of  the  testator  thai 
^YNiil  qie  money  should  be  applied  in  paymept^  they  did  not  rest  on  th^ 
BA^  mere  oircmnstance  of  equality.  In  E<jiiity  cases  {Pilf  y*  ^itf, 
[  131  ]  1  £q«  Ab,  204.)  there  is  a  case  whe^e  evidence  was  addiiitted  to 
prove  the  testator's  intent  to  increase  the  portion,  Afterwards  the 
qases  took  a  different  tum^  because  the  aeclaring  U  a  f yle  of  con« 
atmction  of  wills,  to  presume  the  intention  of  tesUitori  by  cpn- 
jecture^  was  held  to  be  an  unsound  manner  pf  interp.retip||;  si^h  in- 
struinents,  The  Qourt  adopted  the  rul^  of  the  compiqn  law^  and 
took  it  for  grantedj,  that  where  the  debtor  gave  the  creditor^  ^qm4 
mv^,  it  was  intended  as  ^  saUafaction.-^Thi3  was  c^ed  to  i| 
remarkable  length  in  Cramer^n  case,  2  SaI)K.  $9^.  wh^ff  fhe  d^bt 
was  contracted  subsequent  to  the  making  of  the  wilt,  and  the  legacy 
was  held  by  the  Master  of  the  Rolk  to  discharge  it.  IVt  case 
g^ve  the  nrst  check  to  the  doctrine.  It  was  reyersed  upo^  an 
appeal  on  two  grounds ;  first,  diat  there  ly s^  i|o  }mp)jcQtiqn  ^  of 
lnw  that  the  legacy  was  a  satisfaction  j  secondly,  t|fi4  it  Tiras  ini- 
possible  to  give  evidence  of  an  intention  to  ^a^iy  debts  cpntcacted 
subsequent  to  the  will.  From  that  tim^  the  stream  turned^  and 
has  since  gone  in  restriction  of  that  idf 9^  ao  much  ^»  ^ven^  tQ 
overturn  the  cases  which  went  before.  If  this  had  been  a  debt  of 
auch  a  nature^  I  should  h^^ve  thought  i^  legacy  <;puJd  not  have 
It^en  a  payment  of  the  debt. — I  am  not  so  >van  satjsned  yti^  thc^ 
Qi^nner  of  arguing  the  other  ppu^tx  many  cases  have  been  cited 
which  do  not  hear  upon  it.  This  is  not  a  case  H  We  t|;e  p^rty 
was  indebted,  he  was  only  bound  by  a  covenant  to  do  a  thing  m 
future.  It  is  fwly  argued  frpm  the  ,re<;ital  in  (he  )?on,d,  tba^  it 
must  be  take^  as  a  covenant  tp  leayp  bier  ^  9U9^  of  money.  Tl^e 
questioq  must  therefore  turn  upon  this  teg^y  beipj^  pr  pot  being, 
a  performance  of  that  covenant,  (a)  The  cases  under  the  statute 
pf  distribution  were  determined  in  analogy  to  the  rule  of  law,  a^ 
to  lands  descend^ig  in  perfprmanca  of  a  real  cpvenapt.  TV  P^" 
cumstances  of  its  not  being  tp  l^e  distributed  in  that  case  in  less 
than  a  vear^  and  still  b^iug  he}d  ^  sajtisfactipo,  she^s  that  the  Court 
has  little  rega^rded  mere  foi^nali^.  Then,  where  is  the  difference 
between  that  cftse  and  oue  in  wluch  the  person  bound  to  perform 
Uie  covenant  leaves  a  legacy  by  his  will  ?  Having  contracted  tp 
jeave  her  a  sum  of  money,  and  having  actually  left  it,  the  que^op 
is,  whether  he  has  not  peifonnt d  his  covenant,  although  he  naight 
possibly  mean  to  do  a  different  thing.  There  are  many  case?  ^here 
the  Court  has  dispensed,  in  the  performance  of  covenants,  with 
circumstances  of  this  sort  li  the  aum  had  been  the  sauie,  but 
{  1S2  ]  payable  at  sii^  months,  she  would  not  have  been  bound  to  t^ccept 
It  in  that  form,  but  could  she  have  insiste<jl  that  he  meant  npt  to 
perform  his  covenant,  but  to  do  a  different  thing?  I  cannot  say  that 
by  doing  a  thing  so  nearly  the  same,  he  did  not  mean  it  9»  9  per- 

[  (a)  Vide  BlMd^i  v.  Widnmi,  1  P.  W.  ^S6.] 

formance 
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Trnmance  6f  ihe  coi^eDant    He  has  ddne  it,  but  Nfhh  n  irariafiofi,  IfSl. 

on  accoitot  of  which  I  am  called  upon,  bjr  the  plaintifF,  to  aay  be  x^^^ 

did  not  mean  Co  perform  his  covenant.     If  the  defendant  had  con-         Hxtaitf 
tended  that  the  testator  had  performed  his  covenant  by  giving  the         jittfo, 

rific  legacies,  (hough  it  would  rest  with  the  plaintiff  to  shew  he 
not  by  them  mean  performance,  he  might  sustain  it  from  the 
grest  diflerence  between  the  sutgects;  bait  they  contend,  on  the 
other  ^ound,  that  being  bound  fay  his  covenant  to  leave  her  £30^, 
mid  giving  her  more  by  his  will,  he  meant  it  in  {layment  of  that, 
and  it  lies  upon  the  plaintiff  to  prove  that  he  did  not  mean  ao  to 
do*  However,  as  fiiere  seems  to  be  difficulty  in  (he  case,  let  4t 
irtand  o¥er  till  the  first  day  of  causes  after  term, 

^  When  the  catise  came  oti  again  in  pm'snance  of  the  above  order, 
bis  Lordahtp  expressed  a  change  of  opinion,  in  consequence  of 
vAoch  be  decreed,  finally,  in  favour  of  the  plaintiff,  that  this  ^^g^ 
Wa6  hbt  a  satisfaction  of  the  £300  secured  by  tfie  bond.  The 
Koporcer  was  absent,  but  is  inf^med,  that  he  considered  the  suV 
ject  fim  in  the  light  of  4i  debt,  and  held  that,  so  consideied,  4iia 
KSj^cy  could  not  be  deemed  a  satisfaction.  He  put  the  ca^e  of  its 
bemg  a  bond  to  a  stranger,  it  could  not  have  been  a  paytneat.  In 
Ihe  case  of  Ctatk  v.  Semll,  S  Atk.  96,  Lord  Hardmcke  laid  d0#n 
ttie  rule,  that  where  there  was  a  difference,  in  atty  circumstance, 
between  a  legacy  and  the  debt,  the  legacy  should  not  be  deemed  «a 
satisftK^lioii;  ^erefore,  m  this  case,  t^  debt  being  payable  in  mie 
mottfli,  and  die  legacy  in  six  months,  made  a  clear  distinction,  add 
impelled  any  presumption  of  an  intention  in  the  testator  to  pay  the 
debt :  if  he  did  mtend  so  to  do,  it  was  extraordinary  he  4id  not 
fefer  to  the  obligation.  His  Lordship  distinguished  it  also  from 
the  case  of  portions^  where  the  father,  being  bound  to  mdoe  a 
provision,  is  considered  as  having,  by  die  legacy,  performed  that 
obligation,  and  also  from  Blandyv.  Widmore,  and  Lee  v.  D'jdranda, 
where  the  wives  having  administration,  the  fimd  was  vested  in  them 
before  the  time  at  which  the  covetismt  was  to  be  performed,  a 
circumstance  much  relied  upon  by  Lord  Cowptr^  in  the  former 
case,  and  concluded  with  repeating  and  relying  <m  the  circmn-  L  ^^^  J 
stance  of  the  different  times  of  [Payment  of  tfie  bond  and  Ihe 
legacy*. 

•  A  eaase  of  CMille  <aiii  Others  ▼.  M^rrit-Wkd  (Hhen  was  tmurd  by llie  Ufrd 
€km$e€lhr  «t  a  tiaiewhcni  the  Reporter -was  abient:  as  aae  of  the  qawtiotit 
eoRipriiied  in  itiras  In  Mine  nMrasureslRiltar  to  Hiat  in  the  present  case,  iie  law 
stated  it "beire  from  the  cases  In  the  House  of  Lords  (a), 

Hemw  Mtfr^ivwtker  and  Awn  hisHrife,  seised  In  nee-ftimple  (in  the  vigtit  bf 
Aim)  of  a  moiety  of  lands  in  Mouage  and  JV^HNa  iSE^.  FmV,  In  the  eoonty  t>f 
Ssmer^ft,  by  indentare,  4tli  Oettikn^  1740,  «oveaaated  iviih  tmsttcs  to  1e>r^a 
line  taeanre  to  the  use  of  HtWryMerrfwnOker^&tV^e^  reiAainder  to'ilaa  Ibr 
Hfe,  reiaahider  to  RMciuul  Colet  (siiter  to  Ann)'fdt  Rfe,  remainder  to  trastces 
Ibr  ■  term  of  one  tbooMnd  years,  remainder  to  the  right  heirs  of  the  feiirvivorW>f 
Iteiff  Metryitieaeher  and  RaehaH  CMts,  The  trasto  of  the  term  ^aiere  to  false 
i^tiODO,  to  be  paid  to  %vlo\i  of  the  relations,  ^v.  of  il)m,and  at  such  thnes/ and 
in  euob  pmportiomi,  as  the  survivor  of  Hfnry  MftrpKMker  and  Ruchutl  C^s 

should 

[  (a)  The  case  is  reported  6  Bro.  P.  C.  ed.  Toml.  4181 
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tliOald  by  deed  or  will  tppoint,  and,  in  default  of  appointment,  to  the  next  heUf 
or  co-heirs  of  Rachael  CoUn.  The  fine  vtm  levied  ;  Henry  Merryweatker  and  Ann 
both  died  in  the  life-time  of  Raehael  CoUs,  who  thereby  became  entitled  to  tte 
•  inheritance  of  the  moiety  comprised  in  tlie  indentnre,  snbject  to  the  term  of  one 
thousand  years ;  she  wv  nt  the  same  time,  and  at  the  time  of  the  execution  of 
the  indenture^  seised  in  fee  of  the  otlier  moirty ;  she  died  ^tti  April,  1769,  having 
ttuide  her  wilt,  bearing  date  f  6th  N<n*anbery  1756,  by  which  she  save  annuities 
to  the  father  of  the  pkUitiff  MiUt^  and  to  the  mother  of  the  defendant  VeaU^ 
tnd,  after  their  decease,  sums  of  ,£100  each,  to  lie  divided  among  the  children 
of  the  annnitantSy  charged  on  lands  not  comprised  in  the  settlement,  and  an 

'  SBDuity  to  the  mother  of  the  plaintiflT  lilMim,  and,  after  her  decease,  a  sum  of 

.  «£lOO  to  be  divided  among  the  children  of  the  pbdntiif  LUwitmy  charged  npon 
Hmuagt  estate  (one  moiety  of  which  was  comprised  in  the  indenture),  and.  hav- 
ing given  other  legacies  charged  on  Hiumge,  devised  the  premises  to  a  trustee 
for  a  term  of  one  Siousand  years  to  raise  the  same :  and  gave  all  her  messuages, 
9fc.  whaUoteer,  in  Hauage  and  Nerfon  8i,  PkUip  (charged  with  the  payment  of 
the  annuities  and  legacies)  to  defendant  Morris  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  his  first  and  other  sons  in  tail 
||eneral,  remainder  to  his  daughters  in  tail  general,  remainder  to  defendant 
wmky  sen.  vdth  like  remainders,  remainder  to  J,  LUnum^  son  of  plaintiff  Uimtmp 
in  fee.  And,  out  of  her  personal  estate,  gave  several  legacies,  and  gave  the 
ntidue  to  Jcim  MorrUy  sen.  JUduul  Cok$  made  no  other  appointment  of  tlie 
^,000.  The  plaintiffs  CaniU,  MiUt,  and  Elizabtlh  Utmany  wife  of  mOUm 
Utmrn,  (iather  and  mother  of  the  plaintiff  litimoiy  both  shice  deceased),  were 
her  heirs  at  law,  and  in  I77f ,  filed  their  bill,  insisting  that  they  were  entitled  to 
Inve  the  ^100  raised.    The  defendants  put  in  their  answers,  and  after  several 

'  revivals,  npon  the  decease  of  parties,  the  cause  came  on  at  LxHcMs-Iw^HmUy 
Itth  M«9va,  1781,  when  the  defendants  set  up  their  three  defences:  1st,  That 

,  Raekael  CoUg^  having  become  entitled  to  the  hiheritance  in  fee  of  tiie  nioie^ 
comprised  in  the  term,  the  terms  sunk  into  the  inheritance :  Sdly,  That  the  wib 
operated  as  an  appointment ;  and  the  devisees  of  the  estate,  being  relations 
or  ^Mi,  were  capable  of  taking  as  appointees:  3dly,  That  the  legacies  and  otiwr 
churges  were  satisfiictions  pro  tantOf  and  therefore  (if  they  were  wrong  upon  the 
other  points)  only  the  residue  of  the  ,£l,000  should  be  raised ;  but  Lord  CMnceUsr 
ordered  the  whole  of  the  ^i,000  to  be  raised  for  the  plaintifis,  from  which  decree 
there  being  an  appeal  to  the  House  of  Lords  on  the  itth  of  Jane,  1782,  the  same 
was  dismissed,  and  the  original  d^ree  affirmed. 

In  Devese  v.  Pontet  (reported  by  Mr.  FtacA,  in  a  note  upon  the  case  of 
BrowH  v.Doiosoa,  in  his  edition  of  Pre.  in  Ch.  p.  240.)  at  the  Rolls,  Miehaelmo^ 
1785,  his  Honor  recognised  the  principles  of  this  rase  of  Haunet  t.  Jfteo,  and 
determined  accordingly.    As  to  a  residue,  ante,  Bichman  v.  Morgan^  63(a). 


[j(a)The  judgment  in  Det€$e  y>  Pontet 
is  reported  in  l  Cox,  188,  at  much 
greater  length  than  in  Finch,  Pre.Ch. 
These  cases,  though  they  have  never 
been  in  terms  impugned  or  shaken, 
appear  not  to  have  met  with  entire 
approbation.  But  as  no  case  in  which 
the  question  of  satisfiiction  of  a  co- 
venant to  provide  for  a  wife  has  oc- 
curred in  a  case  of  testacy,  the  ques- 
tion still  remains  open.  In  case  of 
iMtettttcy.  the  distributive  share  re- 
ceived by  the  widow  is  considered 
wlien  her  distributive  share  is  eqnul 
to  a  peifcrmance  of  a  covenant  from 
tlie  husband,  that  she  should  on  his 
death  receive  a  sum  of  money ;  when 
lil^rrier  as  a  p^rt  petformtmee.  BUmdy 
T.  HTidmort^  S  Vem.  709.  1  P.  W.  394. 
Im  v.  jyAnrnda  (should  be  Cox),  1 
Vet.1.  3Atk.4l9.  Barret  y.Becltford, 
1  Ves.  5  ]  9.  RiekardMon  v.  Elp^nstome, 
S  Ves.  jun.  463.  GrnikMhort  v.  ChmUe, 
10  Ves.  1.    And  so  also  in  case  of  a 


^iMSf  intestacy.  Goldsmidv.GoidtnUdf 
1  Swanst.  211.  1  Wils.  Ch.  Rep.  140. 
Lord  Eldon,  in  Garthshore  v.  CkaUe^ 
considered  that  the  instrument  is  to 
be  construed  with  reference  to  the 
circumstance  .  that  there  is  a  claim 
upon  the  property  independent  of  the 
covenant  -,  and  that  where  a  husband 
covenants  to  leave  or  pay  at  his  death 
a  sum  of  money  to  a  person,  who, 
independent  of  that  engagement,  by 
the  relation  between  them,  and  tlie 
provision  of  the  law  attadiing  upon 
It,  will  take  a  provision,  the  covenant  is 
to  be  construed  with  reference  to  that. 
As  to  satisfaction  of  portions,  vide 
Warren  v.  hVarren,  post,  306,  where 
all  tlie  cases  are  collected :  as  to  aa- 
tiafiiction  of  debts  by  legacies,  Jeacor^ 
r.Falktner,  post,  296 ;  and  for  the  ge- 
neral ca^es  npon  the  subject  of  satis- 
faction and  performance,  Mr.  Swan' 
stom*9  note  at  the  conclusion  of  G«ld' 
smid  V.  Goldsmid,} 
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Llotd  Kbnyon,  Esq.  Attorney-General. 
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s.  c. 
Lucas  v.  Calcraft.  t  Dick,  sm. 

^T^HIS  was  a  question  as  to  costs^  on  a  case  of  pure  assignment  Of  coatt  is 
•■•    of  dower  before  commissioners,  and  particularly  of  the  costs  *1®''^« 
of  a  survey  of  die  estates* 

Ijord  Chancellor  said,  that  in  cases  where  there  is  an  apportion- 
ment of  dower  by  commission,  not  by  writ,  costs  are  not  to^be 
given,  unless  previous  questions  are  raised,  in  litigating  of  which 
the  par^  is  vexatious.  There  are  man^  precedents,  and  they  are 
reasonable  and  analogous  to  the  proceedings  at  law :  in  a  writ  of 
ri^t  of  dower,  or  on  an  assignment  of  dower,  no  costs  are  given, 
umesa  there  be  a  deforcement,  when  the  statute  (of  Gloucester) 
gives  damages,  or  where  there  are  collateral  circumstances,  as 
where  the  dower  is  demanded  upon  a  feoffment  or  other  title  (a). 

[(«)  The  principles  here  hud  down  but  as  the  widow  had  been  there  vest- 
were  recognized  in  the  late  case  of  tiously  kept  out  of  lier  dower,  slie  was 
Wcriam  v.  Ryder,  l  Yes.  &  Bea.  SO;      allowed  her  costs.] 


WitiiAM    Nbwton,    John    Nbwton,    and ] pi^ntifii.  f  155  1 


B.C. 

'l5Sefy.Hm*M 
M88.  f99. 


Nicholas  Newton,  -        .        .        -^ 

James  Bbnnet,  Mary  Tryon,  Widow,  »nd  ?  n^fim/»«n#« 
the  Assignees  of  William  Tbyon,  a  Bankrupt,  5  ^^^^*""- 

"DILL  filed  by  Ae  plaintiffs,  the  residuary  legatees  of  William  Testator  erdendl 
•■^  Moore,  a  creditor  of  lywmas  Tryon,  deceased,  by  specialty,  *"?  .••**^  ^^ 
which  did  not  bind  the  heir,  ugainsi  Bennet,  who  was  executor  of  tiYi/^^fencvto 
Moore,  and  administrator  of  the  personal  estate  of  Ttyon  unad-  his  mSt^  d&Mi 
ministered  hyMoore^  who  was  his  executor,  and  against  Jlfary  Sf^^^JfaTAl* 
Tfyon  znd  mlliam  Tryon,  the  widow  and  heir  at  law,  praying,  ^ccutwiforpi^- 
amonc  otiier  things,  an  account  of  ihe  pet^onal  estates  of  Mopre  meat  of  debto,— 
and  Iryon,  and  that  the  estate  of  ilf oore  might  be  indemnified  ?*  ""^J^J^?*** 
against  debts  which  he  had  been  compelled  to  pay,  in  consequence  ^qvOtable    ^  ^ 
of  having  permitted  his  name  to  continue  in  partnership  with  Tryoh 

after 
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1782.  after  his  own  interest  in  the  trade  had  ceased,  and,  if  the  personal 
wn'-^  estate  of  Tryon  should  be  insufficient  for  that  purpose,  that  a 

Kbwton  sufficient  part  of  tlie  real  ettaVe  -migbi  be  sold  to  discharge  the 
Bbmnbt  9ame  under  the  devise  of  the  estate  byTryow's  will,  dated  17th  ^u^ 
gust,  1747>  in  which,  taknig  jufliee  **  that  he  was  indebted  to  se- 
veral persons,  and  was  desirous  that  they  should  be  paid  and 
satisfied,  for  ^  more  easy -accomplisbing  ^e  sanae,  lie  flesired  that 
his  wife  would  accept  of  the  aom  of  XbfiOO  (together  with  her 
jewels,^c.)  and  that  4Ulibis  eUaUs  in  Kent  should  be  m>ld forthwith, 
and  (after  payment  of  several  sums  of  money)  that  the  remainder 
might  be  vested  in  his  executors  for  the  payment  of  his  debts  J*  He 
then  made  several  dispositions  nnmateriarto  the  present  question, 
and  appointed  William  Moore  and  his  wife  executors.  l*he  wife 
refused  the  provision  under  tke-wiU,  and  entered  upon  the  estate 
for  life  under  her  marriage  settlement 

Tht  cause  being  lieaid  before  Lord  Bathurstj  4th  Juljf,  177 If 
a  decree  was  made,  by  which  it  was  ordered,  among  other  thii^s, 
that  the  real  estate  should  be  sold  for  the  payment  of  debts,  and 
that  incase^invi^  the  fseditors .should  be. satisfied  any^part  of  his 
[  136  ]  debts  out  ^f  ue  personal  estate,  such  creditor  ishoiild  n^t  recinve 
any  thi^g  out  of  the  aioaevJLo  ause  by  ^e  of  the  xeal  estate  till 
liis  other  creditors  were  paia  up  equallj*  with  him« 

Meunet  beins  a  creditor  liy  jpocialty,  which  hound  tlie  heir, 
diot^ht  himself  ilggriev^  by  this  jmrt  of  the  decree,  and  (jtbe  par^ 
ties  agreeing  .to  wave  the  enraUnent  of  the  decree)  prosentqd  ja 
^petition  for  a.  rdieariog,  and  insisted  .tliat  the  real  estate  of  Tfyon 
(which  continued  unsold)  ought  to  be  considered  as  legal  assets, 
and  applied  in  a  course  of  administration,  in  payment  of  debts  by 
Specialty, -in  preference  to  simple  contracts. 

Upon  this  point  the  cause  was  reheard  before  the  present  Lard 
Chancellor,  and  the  question  upon  the  difference  between  a  devise 
of  estates  to  executors  to  be-eoU,  «Hid  a  power  given  to  the  exe« 
cutors  to  sell,  was  very  much  agitated  by  Mr.  Price,  Mr,  Madockh 
and  Mr.  JEm^^  for  the  plaintiffs;  m.  Kenyon  nnd  Mr.  H&tlist 
for  Bennet.  At  the  time  of  this  argument  the'Keporter  waa  ab- 
sent, but  he  has  understood  tliat  the  authorities  principally  relied 
upon  were  as  follow : — On  the  part  of  Bennet — ^To  prove  that 
where  an  estate  is  suffered  to  descend  to  die  heir,  thbagh  chained 
with  die  payment  of  debts,  the  produce  is  legal  assets — werecited 
Treemoult  v.  Bedire,  1  P.  W,  429.  Blotch  v.  fVHHer,  I  Atk.  4«0. 
jlilen  V.  Heber,  2  Str.  1^70.  1  Bl.  Rep.  22.  Prec.Ch.  127.  136. 
'  ;•  ^'  .  ]They  contended  that  it  was  necessary,  in  order  16  make  the  pro- 

■  J^ .  duce  of  the  estate  equitable  assets,  that  the  descent .  sho^ld/be 

Woken,  Tltmkei  v.  Feaso/i,  2  Atk.  290,  and  that  It  viias  riotlbrok^n 
in  this  case,  Co.  Litt.  1 1'S.-^that  the  statute  of  fraudulent  devises 
.did  not  affect  this  case,  foyrTthe  exception  .in  the  statute  was  only 
where  there  was  a  deyise  to  a  stranger  .for  tbepayniient  dS  debts, 
in  which  case  the  prdcluce'was  equitable  assists;  biit  \\ here  the 
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derise  was  to  a  stranger,  not  for  the  payment  of  debts^  the  assets 
were  lega]^  not  equitable;  and  said  diat  it  was  decided  by  Lord 
Hardwicke  in  Srowse  v.  Abingdon,  1  Atk.  482^  that  money  arising 
firom  the  sale  of  land,  under  a  mere  power  to  sell,  was  legal  assets. 
The  counsel  for  the  plaintiff  insisted,  that  in  this  case  the  descent 
was  broken,  for  that  was  the  effect,  where  there  were  any  circum- 
stances to  qualify  the  descent,  to  prove  this  position,  they  cited 
Britain  ▼.  Chamock,  2  Mod.  £86.  Cro.  Car.  16 1.  Gilpin's  case.* 
They  further  cited  3  P.  W.  341,  Sir  Charles  Coj^s  case,  to 
prove  that  this  money  would  be  equitable  assets,  and  introduced 
Dy.  371  b.  Pit  V.  Pelham,  Sir  T.  Jo.  26.  1  Leon.  220,  as  to  the 
effect  of  such  powers ;  but  principally  relied  upon  the  case  of  Silk 
y.  Prime,  before  Lord  Camden,  on  appeal  from  the  Rolls,  8th 
March,  176S. 

Lord  Clioncellor  ordered  the  cause  to  stand  over,  and  it  came 
on  now  for  judgment. 

Lord  Chancellor. — ^I  am  of  opinion  with  the  late  Lord  Chan' 
cdbr,  that  these  are  equitable  assets  (a).    There  are  some  inter- 

*  In  Horgnae  r.  TindaJ,  July  9, 1753,  Lord  Hardwicke  held  an  estate  charged 
Iw  win  with  payment  of  debts,  though  It  descended,  subject  to  the  charge,  to 
10  inftnt  heur,  was  equitable  assets,  and  should  be  sold  immediately  without  the 
parol  deanrriag,  the  same  as  if  it  were  devised  to  be  sold,  though  the  descent 
WIS  not  broken :  for  \t  descended  subject  to  a  trust  for  the  creditors. — He 
therefore  decreed  Ae  estate  to  the  heir  in  trust  for  the  creditors,  and  that  it 
ihookl  be  sold,  and  the  infants  should  convey  when  they  came  of  age,  unless 
thevalionld  shew  Cause  to  the  contrary,  in  the  mean  time  her  purchasers  to  hold 
aaa  enjoy  (&)• 

(6)  KeiU  ▼.  Cro^,  t7ih  December^  if  41.  Reg.  Lib.  A.  1741 ,  p.  SS5.— TApmot 
WrioUetleii  devised  his  real  and  personal  estate  to  his  mother  after  payment  of  his 
4ebii^  and  it  was  contended  by  a  bond  creditw^  that  he  ought  ti)  have  a  prefer- 
eace  to  i the  stniple  eemltraci  creditors^  for  that  there  was  a  difference  between  a 
ekerge  and  a  dntMe/or  fMymeni  of  debt$y  and  that  this  was  a  cliarse  only,  as  in 
FreemmUt  v.  Dedxre^  1  P.  W.  439.    Lord  Hardwicke  observed,  that  that  case 
WIS  manifestly  different  from  this,  for  there  was  no  devise,  but  the  lands  were 
permitted  to  descend  wiA  a  charge  upon  them,  and  were  for  that  reason  legal 
•n$l§y  bat  here  is  a  devise  which  breaks  tlie  descent,  and  before  the  statute  of 
king  William  the  bond  creditors  could  not  Imve  affected  the  lands  in  the  hands 
of  a  devisee,  and  as  bond  creditors  come  in  bv  virtue  of  the  exception  in  that 
sfatnte  (which  excepts  devises  for  payment  of  debts)  it  would  be  an  extraordi- 
nary contraction  or  that  statute  to  make  it  occasion  an  unequal  distribution 
aaoQfit  the  creditors  by  giving  a  preference ;  and  his  Lordship  accordingly 
ordered  the  bond  creditors  to  be  paid  pari  poem  with  the  simple-contract  cre- 
ditors. 


13G 


(o)  Mr.  Seij.  HtU,  in  his  MSS.  notes 
upon  this  case,  attacks  the  decision  of 
"Lord  flmrl&Wf  and  also  the  judgment 
of  Lord  Camden  in  Silk  v.  Prime,  with 
considerable  acrimony.  He  cites  and 
refers  to  a  great  number  of  uutlioritics, 
to  shew  that  tlie  descent  in  the  prin- 
cipal case  was  not  broken,  and  strenu- 
ously contends  that  the  assets  must  at 

Vol.  I. 


all  events  be  considered  as  legal,  and 
not  equitable.  As  it  appears  (vide 
note  at  the  end  of  the  ea&e)  that  Lord 
Tkurluw  did  not  grouiul  his  juM^nent 
upon  the  circumstance  of  the  tky^cent 
being  broken, and  as  the  second  point  is 
now  too  iinnly  settled  to  admit  of  any 
douht,  tlio.  Kditor  has  consi(h*icd  it 
more  advisable  not  to  imert  them. 

I  mediate 


1782 


Nkv^toW 

V, 

Bbiimbt. 


[  137] 
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I78S.         mMnte  cnses  ^  VtMeen  the  old  «tid  modern  adjudicaUons,  tif 

Vi^v^  which  it  has  beeH^  decided^  l&at  assets  to  be  sold  should  be  con-i 

Mbwto*        sidered  as  if  thtey  weVie  already  peisooal  estate,  and  must  go  in  a 

Bciuirr.        course  of  administliBtion.    There  must  be  a  mistake  in  the  case. 

in  1  Atk.  420,  for  it  was  always  held^  that  an  estate  devised  to  an 

executor  to  sell,  was  equitable  assets. 

His  Lordriiip  here  stisted  the  case. — ^The  devise  in  the  present 
case  is  tantamount  to  giving,  the  e)teclito)r  a  power  to  sell>  and  ta 
apply  the  money  to  the  payment  of  debts.  It  struck  me,  at  first, 
it  should  be  io  construed.  The  cases,  Dy.  37  K  2  Leon*  dSO# 
T.  Jo.  f5,.  are  stronger  than  the  present  casiSi  where  there  is  rather 
an  express  intention  that  the  estiite  shaU  be  sold,  and  the  debts  pud, 
than  a  devise  to  sell ;  but  I  think  die  diflference  is  not  very  mate- 
rial. In  giving  this  opinion  I  have  several  dicta  to  encounter^ 
1st.  that  me  descent  is  not  broken,  and  for  this  has  been  cited,  Co. 
litt.  lid;  but  this  i  think  extraordinary,  as,  in  the  very  next 
page  113,  the  very  idea  is  expressly  stated,  that  where  there  is  a 
power  to  sell,  the  vendee  is  in  by  the  devisor,  by  which  it  appears 
the 'decent  is  broken.  It  is  also  argued>  that  the  fee  descoids  in 
the  mean  while  to  the  heir  till  the  power  n  executed,  but  in  the 
same  page  of  Co.  litt.  it  is  said  there  is  no  difference  between  a 
power  and  a  devise  to  sell  in  this  respect,  and  the  whole  *i|^ 
ment  turns  on  another  pomt,  namely,  the  inconvenience  of  a 
power  compared  with  a  de^e,  for  that  if  it  be  a  devise  to  ae* 
veral  to  sell,  the  survivors  can-  sell  the  estate;  but  if  it  is  a  dij 

Eower,  tfie  death  of  one  extiagui^es  it^I  think  the  descent  is 
roken,  and  that  these  are  equitable  assets,  on  the  atidKirity  of 
Sir  Joseph  Jekyll,  3  P.  W.  341,^  where  he  held  the  equity  of  re* 
[  138  ]  demption  of  a  mor^ged  term>  tb  be  equitable  assets.  The  doc- 
trine of  Sir  Joseph  Jekyll,  in  that  case,  is  the  very  spirit  of  the 
statute  of  fraudulent  devises ;  which  applies,  not  only  to  diaposi- 
tions  which  break  descents,  but  to  amf  charge.  The  practice  of 
the  court  of  equity,  that  the  division  among  creditors  should  be 
faripassuy  was  well  known  at  the  time  of  that  decision. — ^Tbere 
IS  no  light  in  which  it  is  possible  to  set  this  devise,  ^t  will  not 
shew  the  property  to  be  equitable  assets.  The  only  matter  niged 
was,  that  where  money  to  be  raised  by  the  sale  of  lands  vras  given 
to  executors,  it  was  made  personal,  and  must  be  applied  in  a 
course  of  administration,  2Yem.  106;  but  that  doctrine  has  not 
been  adopted  in  later  times,  and  must  imply  that  a  testator' meHAt 
differently  in  giving  to  an  executor  than  if  he  had  given  to  any 
other  trustee.  In  Lewin  v.  Oaklyy  2  Atk.  50,  IjotA  Hardwicke 
determined  this  point,  in  the  way  I  now  propose,  that  the  fjih 

*  Such  among  many  others  are  Oiose  of  Hixvn  v.  Withamf  1  Ch.  Ca.  S48. 
Whitton  V.  Lhyd,  ib.  «75.  Girling  v.  Lee,  1  Vem.  63.  Greares  v.  Pouy^^ «  Vera. 
548.  The  Anonymmu  case,  ib.  405.  CluUer^uck  v.  Smith,  Prec.  Cb.  117.  Bidk- 
ham  V.  Freeman,  lb.  136» 

either 
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cidier  way  <fid  not  make  any  difference.  In  '^Silk  ▼.  Pri$ne,  befoie 
Lord  Camden,  he  sifted  all  the  cases  and  settled  die  porot,  that  the 

circumstance 

♦  aat  — <  Mm,  ereditow  of  Ckruhpher  ThtmfmUf  fhkMEi,  FnmeU  Pwimif 
JWrtairf  ifovny  aimI  •lAart,  ddendanU. 
Cknaiyktr  TftmMWM,  by  his  will  dated  27th  Decemhety  1759,  pive  spedie 

Kef  MS penomieststet* Ills  wife  and  tw»da»gliteny  awl afteriecitiBg  that 
Jdl,  vTMooily  to  hit  latennarriage  with  hlafnfB,  settied  the  revenioo  of 
his  fernHMHise  aad  hiads,  and  premisef  m  Onfiirafoiiy  'm  the  cooaly  of  Korfc, 
after  Hw  deccate  of  hb  mother,  to  the  use  of  hb  wife  for  ftttj  in  ease  ihe 
dtoeld  senrlvc  him,  with  renainderB  OTer,  and  that  the  mother  was  then  ttring ; 
ttarefefOyhe  gavo  tohb  said  wife,  in  caw  of  Ms  death  i»  the  ttfe-thM  of  Mi 
aMtfKTy  an  aairaity  of  ^60  dorina  tlie  motiiei^s  life,  to  be  paid  by  hb  execasoray 
and  he  cbarged  hb  meisnafes  and  prenrbes  wherein  he  dwelt,  and  hb  meas  nage, 
staHft  end  prembes  In  the  H%h  ^S»r«i#,  In  Jiiaftfon  open  Halt,  aad  aH  hbeHaie 
thffc^  with  the  payment  thereof;  and  declared  that,  on  ttie  death  of  Mi  molhery 
theaarndtyshoiwl  cease.  Apdf  he  derised  all  fab  lands  aad  premises  porehated 
hjrhim  bi  OaAmpfoa  to  hb  motiier,  her  heln  and  asrigns ;  and  he  oraeted  and 
mnt^ted  that  all  his  jnst  debts  should  be  paid,  and,  la  ease  hb  personal  eataSs 
shsold  en  aeeoant  orany  losees  herenderednot  snffeieat  to  pay  an  hb  jast  dehbt 
ftcctoyfsd  oU  Mr  wigtmutgt^  aad  premUet  and  raU  edMie  wkatwir  (except  the  lands 
|i  tefinslaa,  set^edoa  Us  marriue,  and  the  lands  devised  to  hb  ssotber)  wkk 
fi€jmmmi  if  aUhti  jasf  ib^lt.  And  in  case  his  pereonal  estate  (sa^whathe 
iHtCerehy  given  tohb  wife  and  dsnghters)  should  feU  short  In  payment  of  all 
hb  jnat  debts,  he  directed  that  the  d^endants  Prime  and  jtfoowa,  or  Hie  strvtesr 
of  them,  sr  hi$  Aati,  iJImdd  tU  ttU  hit  nuBmuigm  and  etirnte  ik  Klncston  «|wn 
HbD,  charged  as  aforesaid,  with  hb  messnages  In  WimcmtHy,  and  hb  elose  in 
Bnirfaf  ,  mod  idl  other  his  reri  estate  (except  as  aforesaid)  or  sach  other  part 
or  pasts  tbereof  as  should,  wHh  hb  personal  estate,  be  sumcieni  to  pay  aH  hb 
JBSt  debts,  and  to  tpplf  the  money  arbing  therefrom,  together  with  the  money 
aibfaig  mm  hb  personal  estate  for  tke  vnfmeid  i/  all  hb  just  deMs.  He  lave 
all  tlrn  soiplos  money,  arbing  as  ^irell  from  the  sale  of  all  or  any  part  or  hb 
reateatatr,  as  abo  from  hb  penMmal  estate,  to  hb  wife  and  two  daufffatefs,  and 
devised  tor  them  ail  hb  estate  which  sboald  not  be  sold  for  payment  of  his  debts, 
and  appointed  Prkmennd  Moxon  executors* 

Thu  cause  was  first  heard  at  the  Rolb,  I6th  and  I7di  /aar,  1766,  when  the  -late 
Sir  Wamat  SS^oelf  determined  that  the  assets  arising  ftom  the  sale  of  the  estate 
were  to  be  considered  as  equitable  assets,  upon  the  ground  that  the  devise  was 
to  the  executors  aad  their  hein,  observing,  at  the  sauM  thne,  that  It  would  bo 
Otherwise  if  the  devise  had  been  merely  to  the  executors.— He  said,  by  thb 
devise,  Ibe  descent  was  broken  at  law,  and  the  onfy  special  circumstance  was, 
that  OS  die  trustees  and  their  heirs  talcing  the  real  together  with  the  personal 
estate.— From  thb  decree  there  was  an  appeal  to  the  Lord  ChaneeU&Tf  who,  on 
tfwSth  niMardkf  1768,  affirmed  the  same,  and  delivered  every  elaborate  ar* 
faaieat,  to  the  following  purport,  of  which  the  Reporter  has  been  so  fortunate 
as  to  eot^  a  very  accurate  note  :<— 

Lmfd  C^honerllsr.— When  this  appeal  was  argued,  I  diought  the  question  de- 
pended so  much  upon  the  general  doctrine  of  legal  and  equitable  assets,  that  I 
dfsired  time  to  look  into  the  cases,  to  see  what  geneial  roles  had  been  established 
■pon  that  subject ;  for  all  doubtful  points  are  decided  1^  an  upplication  of 
gcnanl  principles  to  the  particubr  case. 

Where  trustees  for  the  payment  of  debts  are  made  executors,  the  printed 
cases  bad  ruled  the  assets  to  be  legal.— Thb  caused  me  to  doubt,  because  I  had 
always  nnderstood  the  doctrine  of  thb  Court  was  the  revene,  and,  therefore, 
I  thoBfht  it  necessary  to  look  iMick  to  the  origin  of  thb  business,  and  to  fix  the 
prteciple. 

Where  an  estate  b  devised  to  trustees  for  the  payment  of  debts  generally,  it 
has  long  been  t|ie  constant  practice  of  the  Court,  to  pay  all  the  debts  part  musu. 
Thb  b  dechred  in  the  case  of  tVooUstoncrrft  v.  tangf  i  Ch.  Ca.  5S.  And  the 
le  b  again  laid  down  in  9  Ch.  Ca.  54.  Anon, 
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circumstance  of  gmng  the  real  estate  b^  any  means  to  the  execu-* 
tor,  «hall  not  occasion  the  produce  pf  it  when  sold,  to  be  applied 

as 

As  Uie  mooey,  in  Uiese  cases,  never  reaches  the  hands  of  the  ejiecaton,  no 
action  toy :  And  the  creditor  was  obliged  to  come  into  this  Cooit  for  satlsifiic- 
tion. 

WherenDon,  eqoity  not  being  tied  down  to  the  rule  of  tow,  introduced  m  new 
toetbod  or  administration^— And,  seeing  the  testator  had  made  no  distinction 
between  the  difference  of  securities  given  for  the  payment  of  debts,  the  Court 
conceived  that  the  testator  meant  to  do  equal  justice  to  all  his  creditors. 

Nor  did  the  Court,  in  this  respect,  do  any  injury  to  specialty  creditors.^- 
For,  thoucfa  real  estates  are  assets,  at  law,  to  pay  such  debts,  yet  the  creditor 
'might  be  defeated  by  the  debtor's  will,  or  the  heir's  alienation.— So  that  where 
the  wiU  had  set  aside  the  law,  equity,  would  have  forgot  its  ovni  prindnle  of 
•quality,  by  giving  a  priority,  which  the  testator  had  not  done  j— aU  debts  neing 
equal  in  conscience. 

Upon  this  croond,  the  statute  of  fraudulent  devises  allowed  devises  for  the 
payment  of  debts  to  be  good,  though  the  act  annulled  every  other  devise  to  the 
prejudk^  of  specialty  creditors. 

.  This,  I  consider  as  a  parliamentary  approbation  of  equitable  assets,  vhicb, 
atandingas  it  does,  upon  such  ground  of  justice,  the  testator's  intention,  the 
tnle  of  equality,  and  the  sanction  of  the  legistoture,  ought  always  to  prepimde- 
rate,  ui  a  doubtful  case ;  and  Sir  J<t»eph  J^Wb  opinion  in  Cox's  casc^^  3P»  W. 
344,  should  be  always  remembered,  who  said,  he  would  always  do  his  atasoit 
to  extend  the  rule. 

Where  the  trustee  is  not  executor,  the  case  is  dear.— 

Where  tlie  land  is  charged  with  the  delits,  it  is  clear  likewise* 

But,  where  the  testator  put  the  trust  into  the  executor's  hands,  there  was  a 
considerable  doubt,  how  to  distinguish  the  capacities  of  the  two  characters ; 
as  executor,  the  assets  were  legal  i  as  trustee,  they  were  equitable. 

The  law  had  lietermined,  that  where  the  land  was  devised  to  be  sold  bv 
executors,  or  devised  to  executors  to  be  sold,  in  both  cases  the  assets  were  legaJ. 
In  this  respect,  the  law  made  no  diflference  between  the  interest  and  the  power, 
and  that  is  evident.  Any  penon  who  will  peruse  Co.  lit.-]  is  b.  lid  a*  with 
any  attention,  will  be  of  that  opinion,  and  ail  the  cases  in  Ro.  Ab»  under  that 
head,  speak  the  same  language. 

These  kind  of  devises  had  been  so  frequent  at  tow,  and  the  determination  so 
uniform,  that  they  seemed,  for  a  time,  to  have  overpowered  the  courts  of 
equity ;  for  I  find  that  almost  all  the  printed  cases  followed  this  rule,  and  made 
the  assets  legal. 

So  is  Girling  v.  Lee,  1  Vem.  63.  Anon,  2  Vem.  1S3.  Gremea  t.  Powell, 
ib.  249.  Two  strong  cases  in  PrecChan.  ChUterbnck  v.  SmUk^  ItT.  BUk- 
ham  V.  FreamMy  136,    Kunb.  339.  Lord  Maaham  v.  Harding. 

Lord  Kingy  in  the  case  of  H'aUcer  v.  Meager^  Mos.  204,  which  I  don't  well 
•  understand,  avoided  the  point. 

These  authorities  did  perplex  me  exceedingly,  for  I  had,  all  my  timOi  taken 
it  for  granted  that  the  rule  here  was  otlierwisc. 

At  tost  I  find  this  note  in  Mr.  Tracy's  book,  Lewin  v.  Oakekyy  2  Atk.  p.  50. 

Ja/y  26th,  1740.  '*  Devise  to  trustees  for  pavment  of  debts,  and  the  same  per* 
sons  are  made  executors.— The  assets,  said  the  Court,  shall,  notwithstanding, 
be  equitable  and  not  legal.  There  are  cases  in  Va-non  where  it  is  held,  that 
debts  in  such  cases  shall  be  paid  in  a  course  of  administration,  but  the  modem 
resolutions  have  been  otherwise.*' 

I  sent  to  the  Kegister'ji  book,  and  find,  that  was  the  very  point  of  the  cansc ; 
and,  upon  the  Master's  report.  Lord  Hardwicke  deterniined  tlmt  the  simple  con- 
tract, and  the  specialty  debts,  should  be  paid  pari  passu. 

The  words  ot  the  wUl  were :  Testator  devised  his  estate  to  A,  and  B.  and 
their  heirs  in  trust,  to  sell  the  same,  and  thereout,  in  the  first  ptoce,  to  pay  hia 
debts,  and  appointed  them  executors. 

And  now,  I  think,  the  whole  rule  is  overtlirown,  and  that  whenever  the  land 
itM*lf  is  devised  to  the  same  persons  who  are  executors,  the  assets  wiU  be  equit- 
able. 

And 
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m  it  would  in  the  ecclesiastical  court,  but  it  must  nevertheless  be 
considered  as  equitable  assets. — ^The  decree  is  right,  and  must  be 

And  I  hold  the  case  to  be  the  same  whenever  the  land  is  devised  to  them,  or 
to  them  and  their  heirs,  for  in  both  cases  they  are  equitable  tmstees.  The  de* 
scent  Is  broke,  and  the  specialty  creditors  liave  lost  their  fnnd. 

And  I  can  hardly  now  sugnst  a  case  where  the  assets  wonld  be  lega},  bat 
where  the  executor  has  a  naked  power  to  sell  quA  executor. 

What  I  have  said  shews  that  this  Court  has  justly  a  partiality  and  predileetioo 
to  equitable  assets,  which  ought  to  turn  the  scale  in  all  cases  where  the  matter 
hann  in  equal  balance. 

Tiu»  disquisition  is,  therefore,  not  proper,  though  it  must  be  admitted,  that, 
in  Ihe  present  case,  the  trustees  and  executors  have  no  more  than  a  naked  power; 
ibr  notoing  is  devised  to  them,  and,  therefore,  the  doctrine  I  have  laid  down 
if  not  directly  applicable  to  this  case ;  but  two  rules  are  obtained. 

1.  It  is  m  good  rule  of  expounding  wills,  to  make  them  speak  in  favonr  of 
eqaitd»le  assets,  if  it  may  be  done. 

f.  Unit  if  yon  can  lodge  the  assets  in  the  hands  of  the  tmstees,  the  Court 
willDeTer  put  them  in  the  hands  of  the  executors,  and  when  one  person  is  in- 
vested with  DOth  characters,  die  trustee  shall  be  preferred. 

To  come  to  the  case. 

1.  The  testator's  will  does  most  emphatically  direct  the  payment  of  all  his  just 

I  can  never  think,  that  a  man  who  does,  repeatedly,  and  so  anxiously,  provide 
for  tiie  payment  of  ally  conld  ever  mean,  by  legal  preference,  to  pay  some,  and 
leave  the  rest  nnpaid. 

S.  The  power  is  lodged  not  in  executors  solely,  but  in  them  or  their  hehn;  and 
it  b  clear  that  the  money  could  never  be  assets  in  the  hands  of  the  executor's 
heir,  nor  conld  the  creditor  ever  maintain  his  action  against  sncb  heir. 

Kor  is  it  any  answer  to  this  objection,  to  say,  that  the  word  heir  is  inserted  by 
sitlake,  or  to  be  resembled  to  those  cases  where  personal  estate  is  given  to  a 
aKp  andhis  heirs,  or  real  estate  to  a  man  and  his  executors. 

In  those  cases,  the  subject  matter  of  the  devise  points  out  the  proper  succes- 
siooy  and  the  literal  will  is  nonsense* 

\  Bat  here,  the  word  heirs  has  a  useful  and  proper  meaning,  for  it  converts 
tibe  execntor  into  a  trustee,  and  makes  the  assets  equitable,  which  is  a  favourite 
fMMat  In  this  Conrt. 

.  But  it  has  been  said,  that  the  testator  has,  here,  united  both  funds  togetiier 
Sa  tlier hands  of  ^s  trustees  and  executors,  and  therefore  both  must  be  one  con* 
iolidated  fnnd,  to  follow  the  same  course  of  administration. 

For  the  words  arc,  that  they  shall  apply  money  arising  from  the  real  estate, 
together  vrith  the  monies  arising  from  his  personal  estate,  to  pay,  &c. 

The  answer  is,  that  in  all  cases,  where  the  trustees  and  executor  are  one 
person,  the  funds  are  consolidated  in  the  same  manner— for,  out  of  both,  he  b 
to  pay  aU  his  debts. 

But  the  course  of  administration  is  different,  and,  by  that  very  method,  it  is, 
(hat  the  Court  is  enabled  to  pay  all  the  debts  without  distinction,  as  far  as  the 
assets  wiU  go,  and,  by  marshalling  both  kinds  of  assets,  makes  them  amicably 
combine  to  answer  the  full  intention  of  the  testator. 

5.  This  is  the  case  of  a  charge  upon  the  lands. 

They  are  devised  to  the  testator^  Wife  and  danghteiB  subject  to  this  charge. 

In  this  respect  it  is  a  trust,  and  no  more  to  be  sold  than  what  Is  necessary  for 

Ui  purpose. 

Tile  power,  then,  to  seU  is  merely  consequential,  the  testator  having  named 
tfie  cxeevtor  for  tbis  purpose.  The  Court  would  have  compelled  the  devisees.— 
Whoever  seDs  to  si^y  a  charge  must  be  a  trustee,  because  a  charge  is  a 
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To  make  this  sdll  clearer. 

The  rents  and  profits  in  the  hands  of  the  devisees  are  assets  before  the  sale. 
§je^  Msets-they  oHDOot  be,  for  the  executors  have  no  rigl^t  to  receive  tiiem. 
They  ■mat  therefore  be  equitable  assets. 

Anil,  If  it  bednce  atdmitted  that  any  one  part  of  the  land  iit  equitable  assets, 
^  Miie  nnst  be  the  sjune,  for  tlic  trust  is  one  and  the  same  trust  throughout.. 

Decree  ufirtned^ 

affirmed: 
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aflbmed ; — As  it  ImppeM  other  creditors  kave  obtniied  ^  nnilar 
dtereei  as  to  this  very  estate,  nvhich  stand  animpeacbed  (a)« 

Dtcru  4jfirnudf* 

^T%ree  other  etasst  liad  beea  fteard,  vft.  fljpaiecr  v.  Moom^  before  Isttl 
Hardwickii  Bethd  r.  ilf«tre,  before  Sir  J9hn  Stfw^;  wa4  Yitrd  t.  JUmtv  be- 
Ibre  Lord  Jfoitihiiyldii,  iipoa  tUs  veiy  will,  and  the  qnettion  detemiliied  is  the 
liiiiie  maaner  -whh  die  preseat. 

t  The  Cite  of  Bmtket  t«  BtmAer^  which  was  on  sereral  iaxatM  at  the  Belli, 
bat  partioiilariyy  as  to  this  poioC,  oa  the  isth  day  of «!«%,  I7S4,  waa  thaa ; 
RBberiBmUm  nuMle  his  willy  contaiaiiw,  amoBc  other  things^  the  ttUowiiu^di. 
tactioai  ^  aa  toaehinf  all sooh  real  aao  tea^wral  estate^  as  it  hath  pleased  Al* 
BiightyOod  to  bestow  opoo  me,  I  give  and  dispose  thereof  as  followed;  liiBt« 
Bjr  wal  ii  that  anr  debts  aad  Moerid  ezpeaccs  be  paid  and  discharaed  hy  my 
eiecatriz ;  aiir  ami  is  that  my  exeeatrix  shall  sell  tme  oloses  oat  of  anf  esiale 
at  H«sffy,  caued  Knapim  Aor  Cisaau  to  ^y  my  debts,''  and  nade  us  adft 
exeeotrix.  The  personal  estate  was  aeficienL  and,  upon  a  bill  filed  by  lae 
phuidlifl;  a^fanple-eontniet  oredltor,  on  behalf  of  himself  and  the  other  smipia 
contract  creditors,  his  Honor  was  pleased  to  declare  that  the  money  prodaerd 
by  Ilmsal0|  aad  taelnteiaiedlate  reals  of  three  eloies  ordered  to  be  sekL  were 
tabefmHioeredas  eqnitaMeanets,  aad^  ordered  theaameto  be  paid  jMn  muoi^ 
aaionf  the  creditors,  whether  by  specialty,  or  simple  coaitract.  see  Is  tha 
ahase^arposSi  Bmmnt.  IJadlfffWS»  vaL  iLp.94. 


(a)  The  rtgpMdt  tbll  caie  bSsbSea 
i^poftedl  V  stated  to  be  inaccmsta.  faa 
i^prekeiltmg  Lord  TWIow  ai  iamng 
intimatedlg  thatto  mak^  eqatbbfeSMetB, 
ibt  decent  taMuft  be  brttea;  sbd  in 
the  caie  of  Bsrf  t*  Tkmai,  in  tbe£x- 
C^qder,  eited7Tet.9tl9  Mir.  Baron 
ffidmfkim  ststid,  ftom  his  own  note  of 
tills  <»se,  that  the  report  was  inaccu- 
rate in  this  reitoedt,  and  that  Lord 
Thmrtow  exprjesuy  considered  a  charge 
as  sufficient*  Lord  Etdon  al<o  h»M,  from 


fall  owB  OMBinory,  csafiramd  this  Sa* 
pTCseatMtoB,  beam  eciffideatthat  Lsrd 
TlarlpK^s  oiftnloa  ^rSs,  that  a  ^kitfeb 
tirai  a  detne  of  the  aitatni  la  aal^ 
stance  and  tIfedMav  Soife,  m&a  \ 
I*  Tne  point  has  wen 


topaydebb.  Tlmpointlmsl 
so  TiBptatefRy  dedMed^  that  ns  doabt 
wmite?er  can  be  antertafaied  apon  ft* 
JBot/ry  ▼.  £fct»s,  7  Vet.  319.  4fc|pier| 
V.  LMiwUge^  8  Vci.  96.  p0f€  r* 
Girya,  cited  lb* 


8.  a 

a  J>uik,  594. 

There  shall  not 
be  an  appeal  or 
rdiearingfor 
coils  only. 


WlRHMAV  V.  JCeNT. 


the  iEtoLLS* 


nnHIS  was  a  bill  by  trustees  of  John  Smiih^  to  whom  lib  Ima 
-^  conveg^ed  estates  to  be  sold  for  payment  of  debts,  aguhst  tha 
defendants  thiB  purAasen  of  certsan  iots^  and  againt  M^JShmM 
himself,  for  specific  ^performance  of  this  agreement,  for  the  ade 
of  the  premises ;  defendants  by  their  ttiswers,  objected  dial  ttie 
pluntiffii  cotdd  not  make  a  'good  title,  and  in  particnhr,  idbat  tha 
terriers,  delivered  by  the  plaintiiTs,  were  so  incorrect,  that  a^ 
vera]  parts  of  the  lands  could  sol  be  foimd ;  that  Qthar  |»afcels 

were 
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mtm  stated  to  be  freehold^  which  turned  out  to  be  copyhold ;  and  1782* 

that  the  lots  were  terriersd  to  them  which  were  sold  to  another  per-  ^^iv^ 

son;  and  others  not  the  property  of  John  Smithj  but  of  hb  father.        WiawMAw 
Upon  the  bearing>  it  was  referred  to  the  Master  to  see  whether  the  &i[iit* 

pJaintiffii  could  make  a  good  title. — Before  the  Master^  the  several 
objectioos  were  taken,  but  he  not  thinking  it  competent  to  him  to 
go  into  them^  the  parties  agreed  to  state  the  facts,  in  a  paper  to  ac- 
company bis  repoit,  that  {dainties  could  make  a  good  title ;  aud  a 
deoree  was  made  for  a  speci6c  performance,  and,  as  to  the  lands 
Isrriefed  to  defendants,  but  which  had  been  sold  to  qne  Paveu,  that 
the  phiattfb  should  procure  Pavey  to  release  them  to  the  Jefend- 
wtty  or  convey  a  like  quantity  of  land  of  equal  value  to  the  defend- 
aotiy  bill  without  costs  on  either  side.  From  this  decree,  the  de- 
ieoduilB  appealed  to  the  Lord  Chancellor,  on  the  ground  that,  al- 
lho«gh  Ifae  agreements  were  entered  .into  in  1774i  they  were  in 
posaesaion  of  no  part  till  1780,  and  the  plaintiffii  had  not  yet  en- 
AUed  tbemselves  to  complete  their  part  of  the  agreement,  that 
therefore,  firoos  the  difference  of  value  of  lands  and  money,  between 
17.74  and  1780^  the  ddendants  ought  not  now  to  be  compelled  to 
perform  them :  that  the  d^ree  was  wrong  in  compelling  the  de- 
feodaots  to  take.other  lands  instead  of  thps^  terriered  to  them,  but 
idU  to  Paoeu,  in  case  Pavey  should  refi^  to  release  them,  (which 
IS  jielbe  haa  only  done  conditionaUy,  apd  the  condition  not  per- 
fenBed)Riid,  |Nuiicularly^  ttiat  they  ought  to  hav§  their  costs,  the 
eul  hmDgbg  the  plainttfTs^  who  could  qoI  pj^rfg^m  their  part  of  the 
4Nistiaet,  :«od  the  oosts  Ihqreof  {>art  of  th^  /expence  of  making  out 
the  tM^ '■  AnA(c)  Ibis  seeming  the  serious  ground  of  ajppeal.  Lord 
Chancellor  dismissed  it,  and  affirmed  the  decree ;  saying,  the  case 
JaVesey,  (Owen  v.  Gr^th,  J  Ves.  250.)  where  the  appeal  for 
costs  was  admitted,  was,  .upon  such  an  apparent  niistake^  that, 
upon  motion  before  inrolment,  tlie  nwuite^  of  the  decree  would 
nve  been  altered,  and  affirmed  the  doctrine  qf  J^rd  Ifard^icke 
inthatcase^. 

(«)  The  serioaf  gvound  of  appesl,  wMthe  difierence  of  tbe  valae  of  land  sod 
BMMM^v  between  irr*  pmd  ^7B0,  increMed  by  tbe  injury  the  esUite  had  re- 
ceived.in  tibe  mean  time. 

*  There  was  a  case  Cooper  r.  Scott  f  before  Lord  HetUey^  November  19,  1757, 
a  rehearing  after  a  decree  by  Lord  Hardunckey  in  which  costs  came  to  be  the 
4wly  matter  in  dispute.  The  question  was,  whether  there  could  be  a  rehearing 
feat  coats  only,  and  a  Merenee  taken  at  the  bar,  -between  tbe  case  of  costs, 
chaiged  on  the  pcrsflMa^wbere  it  was  admitted  there  shoqid  be  no  rehearing)  and 
iaait84iat  of  llie  estate,  and  Qvea  and  C^t^^A  was  cited.  Lord  Keeper  said,  a 
^rall^aring  for  costs^nly  ought  not  to  be  encouraged,  because  they  are  merely 
wartmnar^,  and  depend  on  circumstances,  but 'thought  there  niigbt,  on  parti- 
ally* etrcomstances,  be  sueh  jiefaeafing.-.4ie:  affiraM^d  t|ie  fleeiiee*  Vide  Gi6«a» 
9.  Bei$Umm,  lA^*  IS*  post,  yo\.  iii.  ^9.  Ma^^ih  y.  4far/<T,  cited  post,  vol. 
Iv.  5a.  Verwmv.Stephene,  t  P.  W.  b.  6.  and  Langford  y.  Fittf  ibid.  669,  and  Mor- 
goh  T.  ScudamoTty  3  Ves.  jnn.  313  (a). 

Xa)  The  case  of  Cotop^r  v.  ScoU,  has  595,  and  10  Ves.  572.   As  to  rmror 

beenshMereported,  1  Eden,  17.  Et  vide  for  costs, '  vide  Ha/Z  v.  iSni/A,   post, 

M^iUiams  v.  Bifronf  should  be  Biiuunfc^  438,  and  the  note  to  it. 
in  Scac.  <7th  Jaa.  1792.  cited  t  Vick. 

Harlan D 
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1782. 


Habland  v.  Trioo. 

8.C. 

Msdiss.  TOICHARD  HARLAND,  being  seised  in  fee  of  the  manor 
Words  of  desire,  •^'^  of  Sutton,  in  the  county  of  York,  and  having  four  sons,  PAi- 
dcrTiSle  a  "*'"  ^'  John,  Richard,  (the  plaintiff)  and  Francis;  byhis  wiU  in 
trust,  must  have  1747^  (devised  the  said  manor  (with  other  lands)  to  Philip,  the 
a  precise  and  dis-  eldest  son,  for  life,  with  remainder  to  his  first  and  other  sons  in 
tinct  object*         tail-male,  remainder  to  John,  the  second  son,  for  life,  remainder 

to  the  plaintiff,  for  life,  remainder  to  Richard  for  life^  with  like 
remainders  to  their  several  first  and  other  sons,  and  with  further  re- 
mainders over.  Richard,  the  father,  died  in  1750,  Philip  entered^ 
and,  being  himself  also  possessed  of  leasehold  estates  m  Sutton, 
some  for  lives,  and  others  for  years,  by  his  will,  made  in  the  year 
1764,  gave  his  leasehold  estate  for  lives  to  the  trustees  of  his  fa- 
ther's will,  to  the  same  uses  to  which  the  lands  devised  by  the  far 
ther's  will  were  limited,  so  far  as  by  law  he  could :  and  then  fol- 
lowed this  clause,  *^Atid  all  other  my  leasehold  estates  in  the  pa- 
^  rish  or  township  of  Sutton,  I  give  to  my  brother  John  Harland 
**  for  ever,  hoping  he  will  continue  them  in  the  family  J*  Philip 
died  in  1706.  John  entered  on  the  estate  and  died  in  1772,  hav- 
ing made  his  will  and  given  these  leasehold  estates  to  his  widow, 
whom  he  made  executrix,  and  who  since  married  the  defendant 
Trigg,  Richard,  die  third  son,  filed  this  bill,  insisting  the  devise 
in  Philijfs  will  siknected  these  estates  to  the  same  uses  as  those  de- 
clared by  the  fathers  will,  that  he  was  therefore  entitled  to  die  next 
estate  in  remainder,  ^and  praying  that  it  might  be  so  declared. 

Mr*  Attomey-General,  Mr.  Madocks,  Mr.  Ainge,  and  Mr. 
Spranger  contended,  that  John  had  an  estate  only  for  life ;  they 
argued,  that  a  request  in  a  will  is  sufficient  to  raise  a  trust,  and  is 
equivalent  to  a  devise,  for  this  they  cited  Harding  v.  Glynn^ 
1  Atk.469* — ^The  case  upon  tlie  will  of  Wortley  Montague,  in  the 
House  of  Lords*, — Richardson  v.  Chapmari,  also  in  the  House  of 
Lords,  (5  Bro.  P.  C.  400)  (6),  and  contended  that,  here,  the  in- 
tention must  be  that  the  estates  should  goto  the  uses  in  the  father's 
will. 

Lord  Chancellor, — I  have  no  doubt  but  a  requisition  made  with 
a  clear  object,  will  amount  to  a  trust.  In  the  case  of  the  Dut- 
£  143  ]  chess  of  Buckingham's  will,  the  words  were  very  gentle,  but  httd 
a  distinct  object.  But  where  the  words  are  not  clear,  as  to  their 
obiect,  they  cannot  raise  a  trust.  Where  this  testator  had  a  lease- 
bold  estate,  which  he  meant  should  go  to  the  family,  he  has  used 

•  Earl  of  Bute  v.  Stewart,  5  Bro.  P.  C.  554  (a). 

(a)  Ed.  Toml,  vol,  i.  476.     Vide         {b)  £d.  Toml.  7. 318. 
a  EdcD,  87. 

apt 
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ipt  words;  therefore,  where  he  has  not  used  such  words,  he  had  1782. 

«  diBeTeat  intent.  wv-^ 

.  Haalamd 

Mr.  Mansfield  and  Mr.  Lloyds  for  the  defendant,  argued,  that  Tr^g. 
by  the  wordjf  amtVy,  he  had  not  pointed  out  any  particular  branch 
of  the  family ;  although  relations  is  a  well  known  technical  word, 
family  is  not ;  the  devise  would  have  been  satisfied  by  giving  it  to 
any  branch  of  the  family.  They  further  observed,  that  in  the 
former  devise  he  had  given  the  lauds  he  meant  to  go  together,  to 
trustees,  in  accurate  language^  and  that,  if  he  had  intended  these 
estates  to  be  under  die  same  trusts;  he  would  have  used  the  same 
words. 

Mr.Attorney'General  in  reply,  insisted,  here  was  a  manifest 
attention  to  the  object  contended  for  by  the  plaintifis,  from  the 
circumstance  of  the  testator's  passing  by  his  daughters  and  giving 
it  to  John  Harland,  Tliis  shewed  that  by  family,  he  did  not  mean 
children,  and  said  that,  if  the  subject  of  the  devise  had  been  per- 
sonal property,  as  the  goods  in  his  house,  it  would  have  been  suf- 
fiaent  to  have  made  tliose  goods  heir-looms. 

Ijord  Chancellor* — ^I  think  every  will  ought  to  be  construed  ac- 
cording to  the  intent  of  the  testator,  where  it  can  be  collected.  In, 
Older  to  make  a  title,  the  plaintiff  states,^  that  the  fether  had  set- 
tled his  estates  in  strict  settlement,  and  insists  that  I  shall  under- 
stand this  devise  as  giving  the  leasehold  estates  to  the  same  uses  as 
nearly  as  their  nature  will  admit.  The  testator  gives  other  estates 
to  trustees,  suliject  to  charges,  to  the  uses  in  that  settlement;  he, 
therefore,  understood  how  to  make  his  estates  liable  to  those  uses, 
and  intended  something  difierent  here.  The  argument  is,  that  there 
will  be  part  of  the  will  ineffectual,  the  words  hoping  that  he  wiU 
continue  them  in  the  family :  the  answer  is,  that  the  words  are  pre* 
catoiy,  not  imperative.  Another  argument  made  use  of  is,  that, 
if  diis  was  furniture,  the  devise  would  carry  it;  but  if  so,  it  would 
be  on  this  ground,  that  he  recollected  that  the  house  would  pass, 
and  meant  the  furniture  should  remain  attached  to  it  under  all  its 
limitations; — that  case  has  peculiarities  that  do  tiot  occur  here.  It 
would  be  a  great  deal  too  much  to  tie  this  up  as  a  strict  settlement. 
I  had  a  doubt  whether  the  family  could  not  claim  some  interest  in  r  |  ^  i 
the  subject,  but,  when  1  came  to  consider,  I  take  therule  of  Jaw 
to  be  this,  that  two  things  must  concur  to  constitute  these  devises, 
the  terms,  and  the  object.  Hoping  is  in  contradistinction  to  a  di- 
rect devise — but,  whenever  there  are  annexed  to  such  words,  pre- 
cise and  direct  objects,  the  law  has  connected  the  whole  together, 
and  held  the  words  sufficient  to  raise  a  trust; — but  then  the  objects 
^rnnat  be  distinct^ — where  there  is  a  choice,  it  must  be  in  the  power 
of  the  devbee  to  dispose  of  it  either  way.  If  he  had  sold  these 
leaseholds^  the  family  could  not  have  taken  them  firom  the  vendee, 

or 
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1782.        or  if  ke  htd  ipfen  them  to  aoj  one  jmrt  of  die  family,  tiie  others 
could  have  no  remedy.    The  wiU  does  not  import  a  devise,  mb  the 


tf  —    — C —    ^  r 

Ha»ia«»      words  do  not  clearly  demonstrate  an  object.    I  am  therefore  of 

■aion,  that  the  bill  must  be  dismissed*. 


TteKMi.        •P'wan^ 


*  Aooordhig  to  tIte.diDctiine  of  this  csfe  levenl  others  bate  beeo  d«tcmiaod, 
JlfsMn  ▼.  Lam,  Tr.  8  Geo.  2.— HMdt  v.Hmidf,  Rolls,  24th  Jwie,  1789.— IFyHse 
V.  HmpIcIiu,  pott,  rr9^^NowUm  v.  Neii^faii,  post,  489,  and  PHnon  v.  6flrM<» 
INMt,  voU  tt.  p.  38.  sac,  od  Fiaebli  Pre.  Ch.  SOl,  with  tlw  caiei  thcve  cited,  la 
whie^  the  whcOe  doctrine  Uiavesdgated.  Vide  MimUm  v.  Xdf  JUcy,  a  Vet.  jaa^ 
d33.5i9(e). 

(•)6st  tbensletotbecatex^fPfirtta  v.  Oeraef ,  pett,  voU  IL  p.  at6. 


8  C 

t  iHri^.W  Samvtbll  V.  Wakr. 

iBorder  aiea.  C$IR  Tho^ms  &mweU,  by  his  will,  devised  as  follows;  ^  1  mH 
SttteteS^  ^  Md  desiie  that  my  debto  and  legades  sbaU  be  paid,  and,  for 
Ae  payaient  oT  that  purpose,  1  chai;ge  all  wj  estates  with  the  same,  and  timt  it 
Mtto  sad  la-  nay  be  more  easily  done,  that  Sir  IVUUam  Wake  and  John  Peach 
Sy^t  il^!^  Hm^gerfard  (the  defendanto),  and  their  heirs,  diall  aeB  the  estate, 
ta  c^MTce  the  lesl  Rod  apply  the  money  to  the  payment  of  debts  and  Iq^aoiea,  iand 
^f^^^  Ihat  it  may  be  lawfiil  to  them  to  pay  out  of  the  rents  and  praAfeiy 
^"^  or  to  raise  the  money  by  mort^^aga,''  andt  aul0eot.tolbedabla.end 
Jegaoies,  be  devised  to  Ae  plaintiff  <his  osiRral  son)  Ar  ItfOf  neitfi 
snnBamden  •iw:  be  Aangaae  several  pecuniary  lQp«iei,Rnd:gwie 
Ae  lesidne  to  the  pdainliff:  The  pliui^  iled4bb<biUioi00Bipel 
Ihe  tiRstecs  to  pay  the  debis  and  l^gaoiea  out  of  the  real  MMe, 
insisting  dmt'he  took  the  personal  estate  eaonetated  ^of  tham 

Mr.  Jlm^J,  iMr.  ir«icMb«  and  ^^ 
mgaed,  from  the  frame  of  the  devise,  that  the  t^estator  soemed 
sednlous  to  throw  the  burthen  of  ^be  debts  and  Jegadas  upon  die 
j»al  estate,  and  to  exempt  the  pemonal. — ^They  contended  diat  no 
ifaason  was  given,  in  aay  of  t^  caiei^  for  chsraing  the  penmnal 
jastate,  enoept  that  it  nras  the  pomar^  frmd^  and  therefore  to  be 
r  lAK  1  iHPPIi^d,  luntess  vriiere  Ihe  testator  bad  4iewn  k 
L  140  J  lo  exempt  it,  and  aubstitnta  another:  but,  where  wA  inlenlian 
sfipeare^  diat  nde  did  not  apply.  For  this  they  K^ted^Awis  v. 
Memick,  I  Eq.Ab.  27l,r--JVmnwrigki  v.Bendlfime$,  |2  Vepu  ns. 
'^iapleim  v.  Cohile,  For.  002^ — jSj^mhTor  v.  JiijfvmtiUm  *.r~ 
PhUipe  V.  Nicholas,  1774,  where  it  was  ao  determined  in  Ibe  icase 
jof  a  widow  with  a  very  large  jointure^**— jdMerion  v.  Cooke  f^  in 
1775,  v4iere  part  of  the  Jands  weie  ordeied  lo  be  sold  to  -pav  debts, 
nnd  dtie  jesidne  of  the  penonalty  i^ven ;  the  chaq|e  wm  b^  to 

^Stated  pott,  P..4&7,  a.  t  Stated  potf^  p.  i5^  a. 

eieikipt 
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exempt  the  personal  estate:  and  Hollidayv.  Bowman^  6tb  De-         ]7H« 
cembtTf  1776,  where  WUliam  Chapman  devised  a  manor  to  trustees*  ^«^^^ 

10  trust  to  sell,  and  directed  the  monies  td  be  raised  thereby,  to  be  Samwbu 
paid  in  dischairge  of  all  his  debts,  and  after  payment  thereot'i  in  tha  wliui* 
tirst  place,  to  invest  the  residue,  and  pay  the  interest  to  hb  wife  for 
Itfi^  aiid  the  prindpal,  after  her  decease,  |to  his  nephew,  and,  after 
sevml  speafic  and  pecuniary  legacies,  gave  to  his  wife  zSi  his 
gobds  and  chattels  and  aj>pointed  bei*  executrix.  Upon  a  bill 
brooj^t  to  establish  the  will,  and  to  have  the  manor  sold  for  pay- 
ment of  the  debts,  the  widow  insisting  the  personalty  was  exempted, 
Jjord  Chanedlor  at  first  thought  it  was  not,  but,  upon  considermg 
the  cases,  and  especially  that  of  Kynaston  v.  Kymuionj  decreed 
that  the  personalty  was  exempted  from  the  debts,  but  was  subject 
to  the  funeral  expences  and  legacies,  and  decreed  accordingly. 
They  farther  observed,  diat,  in  the  present  case,  the  personalty 
wms  very  small,  only  about  £500,  and  the  debts  so  considerablcj 
near  ;f  13,000,  that  they  must  swallow  it  up,  and  render  the  be- 
quest totally  nugatory,  a  circumstance  which  bad  been  reUed  upon 
III  die  decision  of  a  nnilar  case,  Bamfield  v.  Wyndhaxn^  Pre.  Cb. 
lOl,  where  hord  ChanctOor  took  notice,  that  tHe  debts  were  more 
tbkh  the  personal  estate  amounted  to,  and,  ^erefore,  that  the 
testator  faiust  mean  his  wife  to  have  it  exempted  from  his  debts, 
^  bt  coidd  mean  nothing. 

VtLifewnham  was  begintiing  on  the  other  side,  but  Tjord  Chan* 
rribf  stopped  bim. 

hotit  Cftimeribr.'— I  believe  it  is  vtory  clear,  that  here  h  not 
iM«i|;b  to  exonerate  Ae  personal  estate.  Hie  petnonal  estate  ift 
Ae  proper  fimd, — ^m  order  to  exempt  it,  the  testator  itiust  express 
his  niteilt.  It  is  not  sufficient  to  diarge  the  real,  but  he  must  shew 
AatUs  purpose  is.  thfttihe  peftonal  should  not  be  applied*  The 
#9ird8  to  tbe  attended  to  are  ^ose  relative  to  the  personal  e^te. — 
He  gives  pecuniary  legacies,  and  then,  by  a  very  loose  clause,  pves 
the  residue  to  SamwelL  I  am  called -upon  to  construe  the  most  r  145  1 
large  and  loose  residuary  clause  that  ever  was  seen,  in  such  a  way 
as  to  change  the  natural  order  of  payment.  Where  the  intent  is 
strongly  expressed,  and  it  is  for  near  relations,  old  cases  have 
carried  die  matter  farther  than  good  sense,  widiout  precedents, 
would  have  done ;  but  aone  "(tf  ibe  ^cases  apply  to  the  present. 
Therefore  die  personal  estate  must  be  first  appli^  to  the  jmyment 
af  the^bts  and  Iq^iies *• 

•  See  Wthb  v«  imt^  Eaitbr,  t7Sfi,ml.(ii.  |U(6a(s>. 

t«)  See   the  case  of  tke  Jhike  qf     note  to  wbich  all  the  caies  upon  this 
Mmmer  -v.  Jtoygr,  yo<t,  ^lyi  •  {a  •flie     ^stfbjeet  are  colletted  and  arrai^. 

Cuvs 
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Vided  by  his  will 
a  nuuntenance  f«r 
lus  second  son  out 
of  Unreal  estate; 
lie  afterwards 
gave  large  le- 
gacies to  his 
younger  children, 
with  mainte- 
nances out  of  the 
interest,  Ifac 
tecond  son  ei»- 
tiUed  to  both 
maintenances. 


Clivb  V.  Walsh* 

npHE  late  Lord  CUve,  by  bis  will,  devised  a  specific  laoded 
-"-  estate  to  trustees,  for  a  term  of  jears,  with  remabder  to  bis 
son  Robert  (his  second  son)  for  life,  with  remainders  over.  Hie 
trusts  of  the  term  were  to  raise  a  maintenance  till  twenty-one,  then 
to  pay  him  an  annuity  of  £lfiOO  till  he  should  attain  the  age  of 
twenty-five  years,  when  the  estate  was  to  vest  in  possession,  and  to 
apply  the  savings  to  form  a  personal  fund  for  other  purposes.  He 
then  gave  his  personal  estate  also  to  trustees  ;  he  gave  to  Robert, 
and  each  of  his  younger  sons,  ^30,000,  and  to  each  of  his 
daughters  £20,000  at  twenty-five,  in  the  mean  while  to  raise-main- 
tenances till  twenty-one,  and  from  thence  to  pay  £  1, 9O0  per  annum 
to  the  boys  till  twenty-five.  Lady  Clive  filed  this  bill  to  have  the 
two  allowances  for  the  second  son  during  his  minority. 

Lord  ChanceUor. — ^There  is  not  sufficient  in  this  will  to  extract 
any  thing  from  it,  but  what  is  expressed.  The  trust  of  the  term 
is  to  raise  maintenances,  but  there  is  a  further  intent  to  take  the 
profits  till  twenty-fire,  and  convert  them  into  a  personal  fund  for 
odier  purposes,  and  to  provide  an  annuity  till  that  age.  The 
personal  estate  is  to  be  laid  out  in  good  securities,  and  out  of  it  he 
provides  £30,000  for  Robert,  he  having  then  no  other  younger 
son;  no  interest  is  to  be  allowed,  but  a  maintenance,  so  that  JZofrer^ 
was,  as  to  that  maintenance,  in  contemplation,  as  well  as  the  other 
ypunger  sobs.  The  argument  that  he  shall  not  have  this,  becaiiae 
he  has  another  provision,  would  apply  equally  to  the  annuities  from 
twenty-one  till  twenty-five,  and  no  one  could  say. he  was  not  to 
have  the  two  annuities.  He  has  given  more  by  way  of  maintenance 
to  the  son,  to  whom  he  has  given  a  larger  estate.  It  must  be 
referred  to  the  Master  what  allowance  should  be  made,  and  the 
rest  must  accumulate  for  the  use  of  Robert  (ja}. 

(a)  Sec  the  case  of  Ridges  v.  Morrison,  post,  389,  and  the  cases  there  cited* 
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Will,  made  ander 
a  power,  but  not 
duly  attested  to 
pass  real  estate, 
a  good  execution 
of  the  power 
quoad  the  per- 
•onalty. 


Duff  v*  Dalzell. 

^IBSON  DJLZELL,  by  will,  had  given  several  shares  in  the 
^^  Sun-fire  office,  to  Frances  Dalzell,  his  daughter,  and,  after 
her  decease,  to  such  persons  as  she  by  her  will  should  direct.  He 
also  devised  real  and  personal  estate  in  Jamaica,  in  moieties,  the 
one  moiety  to  Frances  for  life,  and,  after  her  decease,  to  such 
person  as  she  by  will  should  direct,  the  other  moiety  to  Robert  in 
like  manner.     Frances,  by  her  will,  reciting  that  of  her  father, 

disposed 
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disposed  of  tlie  Sun^Jire  shares,  and  also,  by  that  will,  devised  the 
leal  estate,  but  the  will  was  not  duly  executed  to  pass  the  latter, 
being  in  the  presence  of  two  witnesses  only. 

.  Mr.  Mansfield  insisted  tlie  power  was  ill  executed,  because  she 
had  given  the  real  estate  to  one  child  only. 

Mr.  Scoti,  on  the  same  side,  said,  that  it  was  taken  for  graiite<^ 
in  several  cases,  that,  where  the  power  b  to  be  executed  by  will,  it 
must  be  a  will  executed  according  to  the  statute  of  frauds,  for  the 
testator  meant  the  instrument  to  be  smch  as  would  dispose  of  the 
real  estate. 

Lord  Chancellor  over-ruled  the  distinction^  and  said,  (he  will 
being  sufficient  to  pass  the  personal  estate,  seemed  a  good  execu- 
don  of  the  power  so  far  (a). 

(«)  Vide  Sagd.  on  Powers,  ffX 


1782. 


DVFF 

r. 


Heath  v.  Hbatm. 


s.  c. 


1%U  stood  for  judgment  on  an  exception  to  the  Master's  report.     15  scrj.  ioffw 

JT  ORD  Chancellor. — ^This  is  a  bill  for  specific  performance  of 
"^^  an  agreement  for  the  purchase  of  an  estate,  the  question  arises 
upon  the  title,  whether  the  plaintiff,  by  the  will  of  Edward  Heathy 
can  make  good  a  title  to  the  purchaser.  Edward  Heath  gave  to 
William  Heath,  his  son,  all  his  estate,  until  Edward  Heath,  the 
plaintiff,  should  attain  his  age  of  twenty-two  years, and  no  longer:^— 
he  afterwards  says,  item,  I  give  and  bequeath  unto  Edward  Heath, 
all  my  messuages  in  Hemblington  and  Clqfield,  for  ever,  that  is,  if  he 
have  a  son  or  sons,  wlio  shall  attain  twenty-one,  but,  if  my  kinsman 
Edward  Heath  should  chance  to  die  without  soti  or  sorts  to  inherit, 
my  will  is  that  the  son  of  my  son  William  Hcatli  shall  inherit. 
liie  question  is,  what  estate  Edzcard  Heath,  the  plaintiff,  took  by 
virtue  of  this  devise. — Of  all  the  constructions  which  have  been 
put,  diere  are  only  two  attended  with  any  probability  of  being 
true.  1.  That  he  had  an  estate-tail,  and  this  is  the  construction 
put  by  the  Master's  report.  In  order  to  do  this,  the  words  must 
have  been  understood  as  stopping  at  Edward  Heath,  and  tlien 
**  for  ever,  if  he  have  a  son,  ^c."  would  be  a  contingent  fee-simple 
on  his  having  a  son  to  attain  twenty-one.  If  so,  the  fee-simple 
would  never  vest  in  Edward  Heath,  unless  the  son  should  attain 
4wenty-one  during  his  life,  so  that  at  present  it  would  be  only  an 
estate  for  life. — 2.  But  the  words  are  capable  of  a  greater  exten- 
sion 


Devise  to  £./f« 
for  ever,  that  is, 
if  he  iiave  a  sob 
or  MMI8  wbo  AbaU 
attain  twenty-one^ 
bat  if  E.  H. 
slionld  chance  to 
die  without  son 
or  sons  to  inlierit, 
inyMrill  is  tliat  tlic 
son  of  my  son 
}V.  H.  shall  in- 
herit.    This  is  a 
fec-siiiiple  to 
E.H.miihun 

rxccn- 
[  148  J  lory  Hf- 

vise  t» 
the  son  of  IV.  iL 
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f ion  bj  implicatioii ;  nB,  ivliere  an  estate  is  given  to  one  for  life, 
bat  if  he  anaU  die  widiout  issue  male,  remainder  over,  it  wiH  make 
an  estate-tail,  and  I  supp^aei  by  the  devise  over,  it  was  held  to  be 
a  fee-tail,  with  a  contmgent  fee  upon  the  clause,  or  a  substituted 
liee,  IB  the  room  of  the  fee-tail.  Iiiis  latter  is  so  new  that  I  could 
not  adopt  it,  but  would  support  the  Mastei^s  report.  It  appears 
the  intention  was,  generally,  to  give  the  estate  to  Edward  He0th, 
fmt  tfait  if  he  had  no  son  capafble  of  inheriting,  then  that  die  estate 
which  he  had  ^ven  absolutely,  should  go  to  another  desifimtion 
of  heirs,  and  this  is  the  true  idea  of  an  executory  devise,  which  is 
where  the  testator  gives  absolutely,  but  upon  an  event  to  happen, 
gives  to  another  designation  of  heirs.  This  construction  will  cany 
into  effect  as  many  of  the  words  made  use  of  to  expsess  the 
testator's  intent  as  may  be.  It  would  be  quite  new  to  sever  the 
words  ''  for  ever,'^  $c.  from  the  gift.  Tben  it  is  a  gift  of  a  fi^t. 
But  what  is  to  be  said  of  the  words,  if  he  shall  have  a  son  vrho 
dial!  attain  twen^-one  I  It  would  be  harab  to  say  they  shall 
aospcaid  the  fee.  It  appears,  therefore,  that  at  twenty-two  it  did 
^est  in  Edward,  and  the  clause  must  not  be  taken  by  itsdf,  but  as 
part  of  the  former. — If  he  shsf!  have  such  son — ^but  if  he  shall 
not — ^which  I  interpret — have  such  son,  then  to  the  son  of  WiUktm 
Heath.  Then  the  effect  will  be — that  it  is  given  for  ever ;  but 
if  Edward  should  die  vridiout  issue,  or  the  issue  should  not  attain 
Iwentv-^n^  dien  over.  If  this  is  the  true  constructioi^  it  is  •  fee 
to  Eaward  Heath,  subject  to  an  executory  devise,  which  he  at 
jyresent  cannot  by  any  conveyance  defeat.  For  a  Conrt  of  Eqvity 
to  compel  a  party  to  take  an  estate  which  it  cannot  warrant  to 
him,  wotdd  be  an  ei^traordjnary  proceeding*  Edward,  tberefore, 
cannot  make  a  title,  and  Uie  exception  amst  be  allowed  (a). 

(a)  Vide  Feame's  Ex.  Der.  434. 
Also  F«Htr  V.  BrttUw,  S  T.  R.  140. 
Rh^  dem.  SkmB  ▼•  J<^4rry,  7  T.  R.  589. 
l>oe,deni.Barf!^U¥.  WHUmffBMV. 
as4.  EaMtmoM  ▼.  Adkcr,  l  Tirant  174. 
l>tf,  dem.  ArM  ▼.  WMer^  1  Barn,  dr 
Aid.  713.    A  iimiUr  conttmctUm  was 


contended  for  in  the  Ute  cases  ef 
Ihffoiy, dem. ilf«r  v.Agar^  It  East.  t5e. 
and  Sir  Samid  RtmUw  ▼.  Jmmu^  i 
Manh.  59S.  But  the  Court  held  the 
devises  over  to  be  remainders  limilcd 
after  estates  tail  by  impUcatien, 
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fiANcis  Barker,  Student  of  Wadham  f^^^^fXm^^^ff 
Oxford, > 

John   Vansommer,  a  Silk^throwster,    James 
TAKaoMMER   and  Peter  Paul,   Mercers^ 
Pbtrr  Pritchard,  Francis  Rtbot,  and  > Defendants* 
GiLSS^  PeiBonal  Representative  of— Alcan,' 
•  J«w^  ..-•-•* 

*t>LAINTlFF,  wantiDg  to  raise  a  sam  of  money,  immediately  Bond,  fAtm  ftr 
*    after  his  coming  of  age^  applied  to  jtlcan^  a  Jew,  jfer  that  ""^  ^"1,?  ** 


Krpoee;  Akm  n^ommmdei^Pritchard^Tbe  plaintiff  told  ^',^^,^ 
^chord  he  was  of  age,  and  wanted  £}f500.    PrUchmrd  told  be  delivered  «py 
Mm  that  Vamommer  and  Pcml  would  let  Urn  have  goods  to  that  ^F^JL^^^^^^Iav 
amowit,  which  he  might  afterwards  dispose  of^-^jjKm  PfiicAard  ^Ofcd!**"^***^ 
applying  to  Paai^  PmU  took  some  days  to  enquire  into  plaintiff's 
apenmslances  and  age,  and  was  then  satisfied;  the  plamtiff  was 
enliried  to  an  estate  of  £l,MO  in  reversinor^  and  likewise  aboiit 
41^000  in  money.      Famommet  aftid  PmU  agreed  to  let  the 
phttiitiff  have  silks  to  the  amount.    The  [^ainliff  went  to  choose 
the  silks,   and  Alcan  attended,  recommended  some  silks  and 
dijeclnd  to  othera— ^Faiisommer  and  Paul  paekied  up  silks  to  Ibe 
smannt  of  £^,2SA,  and  desired  die  pfatinfUr  to  take  them  all-^be 
pUotiff  gsve  a  note  as  follows,  ''  I  promise  to  pay  to  Messrs* 
**  Vmnmmmer  and  Co.  or  order,  the  sum  of  £^fi&4i,  en  the  ISth 
<*  dqr  of  December,  1778,  for  value  reeeived^  ibis  14th  day  4( 
'' December,  1777,  hy  me F. Barker, of  WadhamCollege,Oxfi^'' 
The  silks,  amounting  to  1777  pieces,  were  sent  and  delivered  t^ 
^Iroa  by  die  plnntiff's  directions;  Alcan  introduced  Jijfio^  aaa 
person  to  boy  the  silks.     Rybot  offered  £l|000  for  all  die  silks^ 
er  £709  for  the  plain  ones  alone — 'both  these  were  rqpected,  but 
the  plaintiff  afterwards  sold  horn  part  of  them  for  £600;  the 
remainder  were  taken  away,  and  put  up  to  auction,  without 
phonuff's  knowledge,  and  bought  in  by  Kybot  for  £ig9.-^The 
promissory  note  was  afterwards  indorsed  to  the  defendant  Johm 
ranrnfmnter,  by  the  defendants  James  Fansommer  and  Paml,  im 
payment  of  a  balance  of  £824,  due  from  Vammmmer  and  Pmd  t» 
Jdm  Vamommer,  and  John  gave  his  note  of  hand  (not  negodable) 
for  the  remainder  of  the£2y9M^ — ^The  hilt  was  brought  to  compel 
the  defendants  to  deliver  up  the  plaintiff's  pfomissotynotei  upon 
payment  of  what  the  silks  really  produced  upon  sade,  4t.    J^hn       [  150  ] 
ramommer,  by  bb  answer,  sayS|  that  the  promissory  note  was 
Bidorsed  to  him,  upon  a  balance  of  an  account  then  subsisting 
between  him  (as  a  silk-throwster)  and  the  other  defendants  James 
Vansommtr  and  Paul^  and  denies  any  notice  of  fraud,  or  any 
dealings  with  Pritchard,  Rybat,  or  Atcan ;  James  P^amommer  and 

Peter 
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178C  Peter  Paul,  by  their  answer,  deny  any  kno^vledge  of  the  circnm* 

^-vw         stances  previous  to  the  24th  December,  1777 — say  thot  Pritchard 

Barker       then  applied  to  the  defendant  Paul  for  some  silks,  that  the  de-' 

Vaksommer.    ^^^d&°^  Alcan  chose  the  silks,  admit  the  note,  say  that  the  silks 

were  in  good  condition,  and  sold  at  a  fair  price,  deny  all  knowledge, 
of  the  subsequent  transactions  with  Rybot,  say  they  do  not  know 
what  became  of  the  silks  afterwards,  that  they  never  promised  the 
plaindff  not  to  negociate  the  note,  that  they  indorsed  it  in  payment 
of  £824  to  John  Vansommer,  and  that  the  remainder  was  made 
up  by  a  note  from  John  Vamorftmer.  By  their  further*  answer 
they  say,  that  all  the  old  fashioned  silks  were,  on  that  account, 
sold  considerably  under  prime  cost. — Francis  Rybatf  by  his  answer, 
.  admits  that  he  was  sent  to  by  Alcan  to  see  the  silks,  diat  the  next 
day  he  saw  Alcan  and  Pritchard,  and  offered  £1,000  for  the 
whole,  whidi  was  refused,  that  he  afterwards  bought  part  for  £700, 
and  paid  it ;  that  £700  was  the  fiili  value  of  what  he  bought ;  that 
he  afterwards  purchased  more  of  them  for  £199* — Alcan,  by  his 
answer,  admits  that  he  was  present  at  the  sale  of  the  silks,  that  he 
looked  over  them  for  the  plaintiff,  that  he  brought  Rybot  to  piir«^ 
diase  them ;  says  that  the  remainder  of  the  silks  were  taken  away 
by  Rybot,  in  consequence  of  his  having  advanced  a  further  sum 
of  £150  to  the  plaintiff. 

•  Mr.  Scott,  for  the  plaintiff,  ai^ed,  that  the  plaintiff  was  inititled< 

to  the  relief  prayed,  and  cited  the  case  of  Cecil  v.  Sutton  and 
R&wntree,  in  the  Exchequer.  There  the  defendants  supplied  the 
plaintiff  with  goods,  in  order  to  enable  him  to  negociate  a  note* 
The  Court  of  Exchequer  granted  an  injunction,  till  the  amount 
which  the  goods  sold  for  should  appear. — In  Lord  Polwarth  v. 
Cooke,  hord  Polwarth  had  applied  to  Cooke  to  obtain  £150. 
Cooke  gave  him  £60,  a  gold  watch,  and  a  Cremona  fiddle;  the 
Court  ordered  an  enquiry  into  what  money  Lord  Polwarth  really 
obtained  by  the  sale,  and,  upon  payment  of  that  sum,  ordered  the 
securities  entered  into  to  be  given  up. 

[  151  1  Mr.jErs/cine  and  Mr.  L/c^^,  for  the  defendants,  contended,  that, 

ill  the  case  of  Lord  Polwarth  v.  Cooke,  the  transaction  was  merely 
borrowing  money,  whereas  here  the  contract  was  emptio  6f  venditio, 
and  endeavoured,  by  that  means,  to  distinguish  it  from  the  other 
case  mentioned  by  Mr.  Scott,  and  also  from  the  case  of  Skyrme  v» 
Rybot,  where  Skyrme  was  introduced  by  Lee,  a  broker,  to  Rybot, 
to  borrow  money ;  Rybot  agreed  to  lend  him  £600  on  a  bond, 
and  warrant  of  attorney  to  confess  judgment.  lie  advanced  £200 
in  cash,  and  the  remainder  in  goods.  The  decree  was  to  take  an 
account  of  tlie  money  really  aiid  bona  fide  advanced  or  paid  for 
the  use  and  benefit,  or  which  had  come  to  the  hands  of  tlie  plaintitfs, 
and,  upon  payment  thereof,  the  bond  and  warrant  of  attorney  to 
be  delivered  up. — ^"lliey  cited  The  Duke  of  A  master  v.  Picket^ 

where 


Hf  TUB  Hiotf  Court  op  CuANCBfty^ 

wliere  jewels  were  sold  by  Picket  to  the  Duke,  who  sold  ttiem 
■gain  fot  less  money,  aud  the  Court  of  Exchequer  would  give  no 
relief. 

Lord  Chancellor  stated  the  case.  Upon  these  circUmstanceSi  It 
comes  to  me  to  determine  upon  the  complexion  of  the  transaction. 
It  is  sif;ued  by  one  gentleman,  that  this  was  a  mei^  sale,  that; 
therefore  the  (xmrt  cannot  look  into  it.  I  allow  that  if  this  was 
m  the  common  course  of  trade,  it  would  be  so.  Thstt  was  the 
reason  up^  whidi  the  Court  of  Exchequer  refused  relief  in  the 
Duke  of  jntaster^  case  (a).  But  I  am  to  enquire  whether,  under 
the  mesk  of  tradii^,  this  is  not  a  method  of  lending  mduey  at  an 
extraordinary  rate  of  interest.  There  is  no  doubt  that  if  they  had 
talked  of  diis  as  a  loan  of  money,  there  would  have  been  an  end 
ef  Ike  caise.  The  question  then  is  only  whether  there  is  any  method 
of  shewing  the  Court  that  they  meant  so,  short  of  their  treating  of 
it  as  such  in  plain  language. — There  is  not  a  doubt  that,  in  this 
case,  the  transaction  was  merely  for  the  purpose  of  raising  money 
to  supply  the  necessities  of  tliis  young  man.  Do  they  deny  know'^ 
iag  the  goods  were  to  be  sold  i  I  take  it,  therefore,  as  an  advance^ 
msnt  of  goods,  instead  of  money,  to  supply  his  necessities  (6 V  It 
IS  e  qaestion  of  more  difficulty,  what  is  the  sum  of  which  tne  ac^ 
coimtr  is  ta  be  taken,  whether  the  value  of  the  goods,  or  the  sum 
ically  made.  *  In  the  case  in  Eq.  Ab.  91»  the  Court  thought  proper 
toebarge  the  person  only  with  what  he  really  made  of  the  goods ; 
and  Ais  is  die  proper  rule,  for  the  person  advancing  the  goodd 
knows  die^  are  not  to  be  sold  in  the  shop,  but  in  the  lump,  at  e 
riiffisrent  kmd  of  market,  and  that  what  can  be  got  for  them,  iff 
that  way,  is  all  that  will  redound  to  the  benefit  of  the  party  to- 
ivhoBi  they  are  advanced ;  this  lays  out  of  the  case  the  value  they 
were  of  to  be  sold  in  the  shop.  His  Lordship  directed  an  account) 
ef  what  silks  came  to  the  hands  of  Rybot,  and  under  what  contract^ 
md  with  what  privity,  and  also  of  the  value  of  the  other  goods, 
tod  an  enquiry  as  to  the  indorsement  of  the  note  to  John  Fan^ 
nmmer,  from  y&n»mmer  and  Paul,  and  reserved  further  direo> 
tioM. 


m 


(i)  See  IfoMy  v.  HMnwi  ^  WUs. 
S95.aiid  the  obsenratiooB  of  Gibbs,  C.J. 
iolW  V.  MHeaV,  1  Holt,  N.  P.  C.  ?95. 

(^)  le  aU  these  cases,  the  qu^tion 
h,  ehat  is  the  real  snbstauco  of  the 
traasaetioD,  not  what  is  the  colour  and 
fonn.  Where  a  |Mirty  is  compelled  to 
take  goods,  a  presomption  arises,  that 


the  traasaction  b  nsnridasi  bis  object 
being  to  procure  cash^  not  to  enctimber 
himself  with  goods.  Richards  v.Hroum, 
Cowp.  770.  Lowe  v.  fVatter,  DougL 
735.  Pratt  v.  IVUUy,  1  £sp.  N .  P.  C. 
40.  RUh  ▼.  IVmptar,  ib.  176.  Duvit 
T.  Hardacfe,  t  Cunpb.  N.  P.  C.  375. 
Comyn  on  Usury,  9^  ot  seq. 
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Williams  t^.  Williams. 


"^    ]R^  indentures  previous  to  the  oMrriage  of  JefferyWilUamM^  wui 
tiuSr  Fraficei  JadcsoHp  an  infant,  bearing  date  lOtib  of  J$ine,  17^ 


CoTcnuity  ia  va 
fnfimt's  inarria|{i 
■ettlement^  that  '  y 

whatever  ibould  it  was  agreed^  that  .£700  ndvanoed  by  J^ery  WiUiarm,  and  «£70(> 
come  to  the  wife  advanced  for  PfOMces  JttckiQn  by  her  ancle^  who  was  her  guardiaa^ 
TSiS^^Md  Mid  bad  not  accounted  for  her  fortune,  should  be  laid  out  in  lands, 
be  boond  bj  the  which  should  be  settled  upon  J^eiy  for  life,  with  remainder  to 
"ti^^"^  "^1^  trustees,  to  pay  jC40  per  amuum  toFrancet  for  life,  remainder  for 
•haU  come  ^m'  *  ^^"'^  ^^  J^i^y  to  raise  i*600  for  younger  children,  remainder  to 
the  mother,  not  first  and  other  sons  in  tail,  remainder  to  daugbten,  ife.  In  the 
to  property  deed  there  was  a  proviso,  by  which  Williams  covenanted  tbal  nil 
pecte!fiy'fi^  snms  of  money,  Sfc.  which  should  come  to  Frameif  or  to  him,  im 
other  quarters,  her  r^t,  firom  the  mother,  or  Wieitme,  should  be  applied  fm 
To  bbd  aninfant,  vested  in  trustees  to  the  same  uses  wkh  the  £1,400.  The  mothei^ 
tienl^'lSll^^'  ^y  *  ^'^^  ^^  Decmber,  1746,  in  eonsidemtion  of  love  asd 
lair  and  reason-  affecticm,  conveyed  an  estate  to  tbe  use  of  herself  for  lift,  namaimWr 
able  I  not  tend  to  to  Tkomai  Jackion  (her  son)  in  tail,  remamder,  as  lo  a  moiel^,  im 
•^m^""^  Frances  for  life,  remainder  to  hernial  and  other  sons,  with  powr 
w/uuo^.         of  revocation.  TAmriu^  die  son,  having  beeoosehinatic,  the  aM>^^ 

by  her  will,  revoked  ifae  deed,  and  dedared  that  the  tmsteea  abonU 
stand  seisiKi  for  die  tiseof  Francee,  until  TAomms  should  faoaeer 
pr  die,  and,  afWr  bis  deceaac^  ehe  gave  the  .estate  to  IVonccs  fm 
life,  remainder  to  her  fiiat  and  other  sons.  She  died  i754.r^Bj 
deed,  between  Jefferv  and  his  wife,  SlstJforcA,  174^  tacifii^ 
that  be  had  laid  out  the  «£l,400,  and  £S50  nraie,  he  anaJPnumss 
conveyed  the  lands  so  purchased  to  tnistees,  to  the  naes  in  the  aeir 
tlement,  Jeffery  niade  his  will,  dd  December,  1761,  and  dinctnd 
«£d50  to  be  laid  ont  in  the  purchase  of  an  house,  whinh  ahnuld  ht 
to  his  wife  for  life,  with  remainder  among  the  childrear«-lle'|(miw 
the  wife  j£700,  which  he  desired  she,  at  her  4t$iihi  would  divide 
(  15S  ]  «mon|  the  chddren.  He  died  in  1764,  and  oti  bis  death  ^tbt 
plaintiff,  the  eldest  son  of  J^ery  and  Frances,  became  entided  l# 
an  estate  tail  in  the  premises,  subject  to  the  charges.  Some  odMT 
estates  came,  from  other  quarters,  Xo  Frances,  during  the  coverture 
and  especially  a  chose  in  action,  reduced  by  the  husband  aHo  Ma* 
session.  And  this  bill  was  filed  by  the  plamiiff,  to  render  mil  these 
estates  subject  to  die  marriage  setdement,  contending,  thai  ibey 
were  bound  by  the  articles,  and  that  the  wife  had,  when  nduk, 
done  acts  io  affirmance  of  the  settlement,  which  however  did  not 
appear  in  evidence. 

Mr.  Scott,  for  the  plaintiff,  cited  Cannel  v.  Buckle,  £  P.  W. 
£43. — Harvey  v.  Ashley,  3  Atk.  607. — Lucy  v.  Moore,  S  Bro. 
P.  C.  514  (a),  and  Durnfbrd  v.  Lane,  ante,  106. 

(a)  Ed.  Toail.  vol.  iv.  345. 


Lord  Chancellor.— This  is  a  bill  filed  hyJeffiry  Williams,  the  17JS& 

eldest  son  of  die  marriagie^  to  have  diree  dii£ereot  estates  applied  w^  ' 

to  the  uses  in  the  marriage  articles.    A  residue  of  £1^600  or  up-       WilltaAi 
mrds,  ccmng 'to  the  mother,  an  estate  for  life  eiven  XoFranfiei       ^hI^am*. 
h^  lier  mother,  and  another  estate  which  deKcuj^  upon  her  hot 
t^.    It  is  impossible  to  read  siich  a  clause  as  this  in  a  setdement 
by  an  io&nt  wutboat  obaervatiop.    It  was  never  heard  of,  that  a 
hufteod-ipas  permitted  to  covenant  with  an  accounting  party  fo|r 
an  iqdeiBoitjr* — }t  goes  to  defieat  any  claim  upon  her  to  abide  jby 
dui  settlement,  miless  some  ulterior  act  has  been  done  by  her  to  ' 
confirm  it.    It  is  contended  to  be  the  effect  of  the  settlement,  to 
pi^clHdf  her  from  any  thupg,  whether  r^a)  or  personal,  wjach  should 
cMie  from  aqr;qMar(ar*    To  bind  an  iu&m,  the  settlement  mi^. 
ha  kk  nd  reaaoiiwible.    The  estate  of  the  n^pth^r  is  not  bound  by 
thacnymmili     Haa  there  #v^  been  a  case  where  a  contract  liaa, 

to  biM^  ao  infimt  firon  ^very  thing  i  On  what  pre- 
the  Court  proiKHiiice  it  to  be  right?  But  I  do  not 
tlMt  the  covooant  efttends  to  it,  I  think  oiherwise  relates  to  the 
mAmt  o«U^-r*4f  It  was  40  extend  further,  I  should  think  it  unrea* 
sMiWew  Sappoee  the  estate  of  the  mother  to  be  .bound,  the  other 
siiit».  f  iHjas  aihmkt  and  is  opt  .bound.  The  estate  gpven  to  the 
Vila  for  life  by  the  mother  is  given  to  the  tion  in  tail^-rnotbing 
conM  be  bound  but  the  estate  for  life,  the  son  takes  his  estate  un- 
IsnsMdy  sumI  CDDtosta  die  will  as  to  the  Jife-eataite.  The  case  of 
lliys  m.  MmUumi^  (ft  Vera.  581)  applies  to  it.  These  observa- 
tin»gD  in  di^ioae  of  bis  chums  as  to  the  real  estates.  But  the 
harikndbMQg oovenanted Ibr himaalfy  tha)  what  sliould  come  to  ^'^IM  J 
Vm  ahodU  be  bowid  ^Ihe  nitides  (which  h^  might  do),  therefor^, 
the  dbote  m  action  must  be  so  applied,  and  also  the  moiety  of  the. 
issidaary  estate  of  the  mother.    The  Master  must  therefore  en- 

r'  aMnC^hat  was,  that  it  may  te  kid  out  in  land  to  the  trusts  in 
jettlement.  Thoae  trusts  csnnot  be  <lonbted.  It  jhaa  been 
orfaavoiirad  to  be  ai^ed,  that  the  annuity  and  portions  .owjht  to 
be  increased  in  proportion  to  the  fund,  but  the  original  settlement, 
was  made  with  ^n  expectation  of  increase,  for  otherwise  the  estate 
nstUMn  itself.  £1,400  to  purchase  an  estate,  charged  with  £40 
per  mommy  and  £600  to  be  raised  if  there  was  « youn^r  child, 
nididvt  prejiKNce  to  the  anmnty,  and  whioh  the  £uher  might  raise 
byan  antieipation, — ^the  estate  to  be  purchased  noust  have  been 
tmeiia). 

(«)  Vide  CmUkm  v.  CmUktn.  post,  vol.  iv.  499,  and  the  note  at  the  conclu^ 

•a»er4t* 


t.  *  Martin 
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Mabtjk  v»  Re  bow. 

8  C» 

i5^«f'«  rS J JC  Martin  Rebow  Martin,  Eaq.  by  his  wffl,  dated  SlZtf 
Wife  iNitTed.  by  September,  1781,  devised  to  the  plaintiff,  his  wife,  a  real  estate  $ 
a tpedficl^Msy,  he  rfso  Bequeathed  to  her  his  house  in  town,  his  plate,  S^c.  (but  wr 
from  taking  Out  pjecuiniary  legacy),  and  made  her  execntrix.  The  onlj  questioir 
miitiie.  ^1^,^  whether  she  was  entitled  to  the  residue  of  the  personal  estate 

in  her  own  right,  or  only  as  a  trustee,  subject  to  the  statute  of 

distribution. 

Mr.  jlttomey-General  for  the  plaintiff. — ^The  general  turn  of 
the  cases  is,  that  the  executrix  is  to  take  beneficially,  and  it  !!•» 
been  lamented  that  the  rule  was  erer  infringed  upon.  The  case 
of  Foster  v.Munt,  1  Vem.  473,  which  was  die  first  where  if  wai 
altered,  turned  upon  fraud.  But  the  cases  have  made  distinctioiit; 
the  Court  has  decreed  that  children  and  heirs  at  law,  made  exe» 
cutors,  should  take  beneficiaHy.  So  too  in  the  case  of  a  wifc^ 
2  P.  W.  215.  hi  LafMon  ▼.  LaW9on,  in  die  House  of  Loidi^ 
7  Bro.  P.  C.  5ri  (a);  the  property  specifically  given  to  diewifi^ 
being  her  property  before  the  marriage,  was  held  net  to  exclude 
ber  from  the  residue. 


Mr.  Sehm/n  on  die  same  side; — ^Inr  Fo$ier  v*  Mumi  it 
pectmiary  legacy,  and*  given  for  care  and  pains.    There  haa 
no  case  argued  since,  in*  which  theCSourt  has  not  expreMed  j 
[  \65  }        cKspIeasure  at  the  rule;    In  Ball  v.  Smith,  2  Vem.  675,  it  wa» 

determined  that  the  wife  should  take  bodi  the  \tifpcf  and*  the  ia« 
aidne; 

Lord  CRancellar. — That  shews  the  ease  of  Fattr  v;  Jtfioil,  wa» 
considered  as  establishmg  a  rule  out  of  which  they  were  making  an 
exception.  Here  it  is  over  and  above  her  dower  and  durds,  and 
die  house  was  leasehold. 

Mr.'  Mansfield,  for  defendanta-. — It  is  impossible  to  decree  het 
the  residue  without  altering,  the  established  rule  from  Foster  v.^ 
Munt,  to  the  present  time.  The  rule  was  established  also  by 
!Lord  Hareourt  in  another  case,  Farrington  v.  Knightly,  I  P.-W.- 
544.  As  to  its  being  the  case  of  a  wife,  and  that  she  has  ip(>, 
pecuniary,  but  a  specific  legacy — 

Lord  Chancellor. — ^Tbe  case  of  amk  may  make  a  circunstaneir 
in  evidence,  though  it  cannot  make  a  rule  of  law. 

Mr.  Mansfield. — ^There  is  no  sen»ble  distinction  between  a 
specific  and  a  pecuniary  legacy, — the  one  is  just  as  inconsbteni 

F  '  (•)  Ed.  TMI.50I.  W.  tr. 

wid» 


liTTHB  High  Court  om  Chancery. 

irith  die  rule  as  the  other.  Tlie  case  in  ^  Vem.  675^  was  plate 
odIj,  no  other  legacy,  aud  it  was  plate  which  she  herself  had 
hrotighti  and  some  other  in  lieu  of  what  the  husband  had  sold. 
lo  Souihcoi  V.  Watsotip  S  Atk.  226,  ,no  such  distinction  was  laid 
down. 

Ixn'd  Chancellor. — The  rule  is  too  fullj  established  to  be  shaken 
from  time  to  time.  It  is  better  to  let  it  continue  unmoved^  If  k 
were  a  new  question  it  might  be  argued,  but  the  time  is  over ;  the 
rule  is  laid  down,  and  has  been  acted  upon  for  years  past,  that 
where  the  testator  gives  the  executor  a  legacy,  lie  pays  him  for  his 
trouble,  and  turns  him,  as  to  the  residue,  into  a  trustee.  Tiiere 
would  be  no  end  to  the  variety  of  cases  that  would  arise.  An 
accoimt  must  be  taken,  and  one-third  of  the  residue  go  to  the  wife, 
ibe  other  two  to  the  cfaildren  {a). 
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M  Hm  notion  wkich  seeoii  for- 
mmr  to  have  been  entertaiDcd,  and 
vUoi  wai  adopted  by  the  C>>urt  in 
BriT  ▼.  Sadih^  clt  snp.  St  The  Duke 
^  AHlMtf  V.  Tk$  JhukmB  ^  Bmi- 
U,  1  P.  W.  2]^,  ^t  whero  tlie 
wife  ift  ezecutm,  she  shaU  Iiave  Ae 
ifiidae  midbpoMd  of,  tlioof^  alie  ham 
alegacv,  bezplodad  by  Farrwgtamv. 
KtigkAf,  c&t*  usgr,  and  levexid  catea 
thm  cited,  GohkaU  v.  S9mdeny  t  fiq. 
AK  4M,  iad  tlie-mfocifwl  caie.'  T6e 
^noMMMiea  reluMi.  apoa  by  liwd 
JUeele^UUf  in  Uie  Duke  of  Rutland 's 


case,  tliat  tlie  execntor  was  the  head 
of  the  family,  who  bore  the  honor,  and 
must  be  justly  tbonght  to  l»e  above  the 
drudgery  of  a  bare  executor,  is  alto 
eatitwd'to  as  little  consideration.  For 
the  general  doctrine  upon  this  subject, 
vide  Mr.  Cox's  note  to  Farria^mi  v. 
'ifaiflU/sf,  and  the  case  of  iCsmp  v. 
jFmd^  post,  vol.  iv.  S59,  where  the 
subsequent  cases  upon  this  point, 
and  also  as  to  the  admission  of  narol 
evidence  to  relmt  the-  equity  or  the 
next  of  kin,  are  coffee^  .au4.  ^ 
ranged. 
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(<2)  MOBTIMER  V.  CkVPUR, 

^HOMJS  CAPPER  contracted  to  sell  to  the  plaintiff  3for.  Sale  of  an  estate 

**    Hmer  a  piece  of  ground,  which  had  descended  upon  him  ey  ^^/  •  certain  sum 

^  AC       ^r%r^   i\  a  ^  '.x        J  o^  money,  and  aa 

patii  maiema,  for  £200  (to  pay  off  a  mortgage  upon  it)  and  annuity  for  lifr. 

£50  m'jeax  annuity  to  the  vendor  for  his  life.     Thomas  Cappew  The  af^reement 

JM  (being  found  drowned)  two  days  after  the  contract  was  re-  h«hig  fair,  a  court 

dooed  into  writmg,  and  the  plaintiff  now  filing  bis  bill  for  a  specific  decree  ^specific 

jKffomance  against  the  heirs  at  law,  they,  by  their  answers,  insist,  performance, 

ihat  no  payment  of  the  annuity  having  been  ever  made,  the  contract  **^|?"§|*e^ore 

/  .V  .    .  .  ....  •ny  paymoit  of 

{i)JatkMi  v.LcMr,  post,voLiii.  e05.  the  annuity. 

was 
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•  v  I    ' 


'I . 


iHm  voUt,  and  the  b^betk  of  heirs  contend  respectively  ixM/1% 
ihetDBAves,  that  (he  ^tate  descends^  the  one  to  the  heir  et  patte 
patetna,  the  oAer  to  the  heir  ex  parte  mtttema.  Jonet,  who  was 
thc^  agent  of  Capper^  had  offered  die  purdiase  to  several  persdns 
before  Mortimer^  who  took  it  upon  Jone^s  statement  of  the  valae", 
and  it  was  proved  to  be  done  with  the  approbation  of  Cappei'^ 
brother  and  other  friends* 

Mr,  Ard^Hf  for  the  plaintiff,  stated  the  agreement,  and  insistec^ 
that  being  a  fair  trfinsaction  at  the  time,  it  could  not  be  affected  b/ 
the  subsequent  event  of  Copper's  death. 

Mr.  HoUkt  pn  tbe  same  side^  cited  Baldmn^  administiatrix  of 
Elizabeth  Siephem,  SLgsinst  Boulter,  before.  Lord  J3cUiltfrsf|  25t|i 
November^  1776,  to  the  following  effect,  (viz.)  Elizabeth  Stephensp 
'the  plaint^'s  testatrit,  having  received  a  sum  of  £150,  was  deair* 
ous  of  purchasing  an  annuity  for  her  oviha  life.  Upon  applkacioft 
to  Mr*  Baldwin,  (the  attoroej)  be  calculated  the  vahie  at  about 
seven  jpeafs  purchase,  (sapipoek^  bar  sfauy-fiv^  yaais  of  age)  bat 
finding  she  wHs  seventy,  be  cricuhted  it  at  five  yeani  puraiase^ 
these  caiculatioBS  were  shewn  to  the  defendant  Botifier,  a  dtergy- 
man,  and  relation  of  the  fintily,  who  granted  Mrs.  BaUbtrim  aa 
aniinity  at  ten^^urs  purchase,  secured  by  his  and  bis  son's  bonds, 
Mrs.  liaidnm  died  before  any  payt^rnt  of  tbe  auuiitjrf  and  Lord 
BaihmH  leftflie^  "^1^  ^^  ^  circtanMtancea^  to  set  aside  Aslsvis* 
action. 

Mr.  Attomey-Gmeral  for  the  bttsa  at  law*— rTbe  Court  refused 
to  carry  the  agreements  into  specific  execution,  in  the  South  sea 
year,  1  P.  W.  570,  Cud  v..  Rutter^  So  m  the  case  of  an  bouse  • 
which  was  burnt  down  beifbre  die  payment  of  the  money.  Tbe 
l^round  upon  which  this  is  argued,^  that  the  moment  the  agreement 
IS  executed,  it  has  its  full  effect.  Would  have  applied  in  die  case 
before  Sir  Joseph  Jekyll,  (that  in  P.  W.)  Pope  v.  JZoo^s  in  the 
House  of  Lords,  7  Bro.  P.  C.  184.  (a)  was  a  case^in 
point.  Roots  contracted,  l6th  Julyt  to  sell  to  Pope,  for  an 
annuity,  Roots  lived  to  November,  but  never  received  any  pay* 

*  Tbii  If  oot  a  determined  case»  bat  oaly  put  by  Sir  Joseph  Jehjf%  Matter  q( 
the  RoQs,  in  giving  jodgmeni  in  StetH  v.  BotHi,  t  P.  W.  «52D,  tbt  ouiy  deitermin- 
Hieataat  aU  iimilar^ii  that  ofOtuy»  Hsddk,  S  TenuSSO,  wbei«aipoeifle|iar> 
fommce  wh  decreed^  hat  that  case  was  said  by  Lord  Chancellor  i||ii(s|{|^tQ  Pwpt 


▼•  HooUf  to  be  mis-reiH>rted»  for  it  appeared  bv  the  printed  oases  in  the  Uouse  isf 
Lords,  umt  Cass  maae  a  title  in  Jaaiwry,  t69h  hy  conveyance  txecitted,  and 
^  eftthooake  did  not  hatrpea  'tm  Juto ,  l«9t,  that  AaAUe  by  his  aaMver  atei^ 
I»dhebadtll«^00i#hl■h8ad^  and  tbe  daoree  wi^  foanded  on  a  food  fitle 
fp  tbe  premUes  haTiag  been  con? eyed  to  him.  See  the  note  in  Mr.  lUUtkltfy 
•<ntidn# 


(a)  Ea.  Toad,  vol  i.  970. 


snentj 


IV  TMt  Hmih  Cquht  or  Ch^nceut^  ^9f  i 

meat,  Aough  bj  the  tefmv  of  the  cooirae^  the  fiiiit  became  due  in         ^7^^ . 
OetobeTf  the  contract  was  not  impeaebe^  bat  net  aride  en  that  ^^^^ 

ground  only.    Here  the  contract  cannot  be  carried  into  execution,      «o»wiu» 
<Mi  account  of  the  death  of  the  party.    The  only  distiuqti^^n 
beCvpeen  the  cases  is,  that  heie  Capper^  mortgage  was  to  be  paid 
bj  Mortimer  (a). 

• 

Ijord  Chancellor. — To  decree  for  yoo,  I  must  kiy  it  down  aa  a 
mle^  that  where  a  bargain  depends  upoo  a  contingent  event,  which  ' 
chance  both  the  parties  know,  if  the  efenl  turns  out  againse  one  of 
die  parties  he  must  be  discharged  from  his  contract.  Theae  neter 
was  a  case  where  an  agreement  was  made  more  fairly,  or  mere  with 
the  approbation  of  the  family.  How  then  is  it  to  be  impeached  t 
— that  the  annuitant  died  before  a  payment — that  the  bargain  has 
lunied  out  all  advantageous  to  one  partyj  which  was  supposed  to  be 
fartukous. 

'Mr.  Mansfield,  for  the  heirs  ex  parte  malerna. — It  is  not  of 
course  to  decree  a  specific  performance  of  agreements.    Tliere  is 
no  reason  that  where  an  agreement  becomes  extremely  hard,  and 
a  man  ia  to  convey  an  estate  for  almost  nothing,  it  should  be.  car- 
ried into  execution.    Pope  v.  Roots  is  a  weaker  case  for  the  de- ' 
fendant  than  the  present.    This  would  not  have   been  carried        f  } jtf  1  * 
bto  execution  against  Cajpper*   It  is  no  doubt  a  very  advantageous  ^^ 

agreement  for  Mortimer.  Tlie  only  evidence  to  support  the  agree- 
flMnfc  iBy  that  the  witness  (Capper,  the  cousin  of  the  deceased)  br« 
lifted  the  vendor  to  be  competent  at  the  time,  fie  had  been 
Inicn  coi^ned^  and  his  health  was  extremely  impaired*  11m 
was  worih  £1,300,  and  was  sold  for  only  ^800,  and  £^ 
ri  for  the  Ufe  of  C^pef. 


Lard  Chamcellor. — I  remember  a  case  of  a  contract  for  a  piece; 
ef  g)K>UQd,  which  was  to  be  inclosed,  for  £QJO,  atid,  unon  a  biU  for 
specific  performance,  the  defence  was,  that  it  was  worth  \£iQO,  and 
although  the  contract  was  to  be  perfonned  injutturo,  yet  neitlier 
party  knowing  the  value,  the  Master  of  the  Rolls  decreed  a  pep- 
fiwmance  (Jb). 

Mr«  Aingef  to  shew  that  equity  will  not  decree  4i  performano^ 
nf  unreaeooabia  agreements,  cited  Johnson  v.  Nolt,  1  Vem.  £71^ 
BfomUjf  V.  Jefftrjfei,  Pr.  Ch.  138,  and  that  subsequent  accidents 

(pi)  The  distinction  between  Pcfe  ▼.      purchaser  neslected  to  make  or  tendet 
r^and  the  present  case,  and  Jodbstis     it,  and  therefore  eoukl  not  insist  «poa 


V.  Lner,  post,  vol.  ill.  60S,  is  pointed  a  specilic  perfomumcifc.  bee  aAao  theoli^ 

e«t  by  Mr.  Sugden^end.  &  Purcb.  5th  servations  of  Macdonold^  C.  B.  in  VV^ 

edit*  f  40. ;  that  in  the  former  case  a  wU  ^.  Tht  Bisktif  uif  £x<^<r,  1  Prioc, 

Sgrment  of  the  anntfitr  ha^ini^  becMie  2S95. 

le  before  ttedeach  of  Hie  vendor,  Um  (ik)  See  this  caie  oled  6  Ves.  ti. 

will 


I 

I 


1K»I 


ire*. 

MORTlHtii 

9, 


CaBBS  Ab«USI>  AKD  DilTlRlilllt^ 


se    » 


vnil  someUmef  affect  agraemeBts,  be  cited  Savage  v.  Tiiy^M^., 
For*  e34>  and  Pc^pe  v.  Mooit. 

Lord  Chancellor. — ^The  enquiiy  should  be  as  to  tlie  value  of  aa 
annuity  for  the  life  of  Capper,  in  order  to  introduce  the  question^ 
H'hether  an  estate  being  disposed  of  for  an  annuity,  (which  is  m 
contingency)  the  contract  shall  fall  to  the  groundy  if  no  payment 
of  the  annuity  shall  be  made.    I  thitikp  if  the  price  be  fair,  tbe 
contract  ought  not  to  be  cut  down,  merely  because  the  annuity^  . 
which  is  a  contingent  payment,  never  becfune  payable.    Let  it  ba  . 
referred  to  the  Master  to  enquire  into  die  real  value  of  the  estate, 
and  what  sum  Thomas  Capper  ought  to  have  paid  for  such  an  - 
annuity  (a). 


(a)  As  to  this  case  and  Jodcfoii  v. 
Lever^  post,  vol.  iii.  600.  see  Sugden'B 
Vend.  6c  Porch.  5th  edit.  p.  SS5.  and 
638.  et  seq.  Poole  v.  Skergotd^  post, 
VQl.  ii,  U8.  Sfwrier  v.  Hanco^k^  4  Ves. 


667.  Paine  V.  Afe/70r,  6  Yes.  349.  Ejb 
parte  Minor,  11  Ves.  559.  Harfori  t« 
Purriery  1  Mid.  53f .  Akhartt  v.  JaclB» 
toHj  1  Swanst.  85. 
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MSS.  70. 


Devise  of  lands 
to  be  sold,  and 
other  lands  to  be 
purchased  in  an. 
otiier  county,  ii. 
to  be  tenant  for 
life,  (mme  uuite) 
of  the  lands  to  be 
purchased,  and 
tbe  rents  and  pro- 
fitoofthe  lands  to 
be  sold,  to  be  to 
the  same  uses,  A» 
cannot  cut  down 
timber  on  the 
lands  to  be  sold. 


Countess  Dgwager  of  Plymouth  and  Another  r.  liady  Dowiqper 

Abcheb,  ' 

Appeal  ftoni  fAf  Rolls.  '■ 

nnHOMAS  Lord  :<in*Afr  devised  lands  in  Ecsejp  to  trustee^  t^ 
"^  be  sold,  and  the  money  to  be  laid  out  in  the  purchase  of  lands: 
in  fVarwicksMref  which,  when  purchased,  were  to  be  to  the  use  of 
Andrew  Lord  Archer  for  life,  without  impeachment  of  waste, 
remainder  to  Lady  Plymouth  and  -Lady  Ifinierion,  testator's* 
daughters,  and  the  heirs  of  tlieir  r^pective  bodies,  as  tenants  in 
common.  The  personal  estate  was  limited  to  the  same  uses  vrith 
the  real,  and  the  rents  and  profits  of  the  lands  in  Essex  till  sold,* 
were  to  be  to  the  use  of  the  same  persons,  who  would  be  entided 
to  the  lands  in  Warmchshire  when  purchased.  The  estates  i» 
Essex  not  being  sold.  Lord  Archer  cut  down  timber  on  that  estate, 
and  the  question  was,  whether  he  was  entitled  so  to  do,  he  bein^ 
intended  by  the  will  to  be  tenant  for  life  in  the  lands  to  be  piur- 
chased,  without  impeachment  of  waste,  and  the  rents  and  profits 
of  the  Essex  estate  being  to  go  to  thejpersj ns  entitled  to  the  estaler 
to  be  purchased.  His  Honor,  Sir  Thomas  Sewell,  decreed,  thai 
Andrew  liord  Arclier  was  not  entitled  to  cut  timber  on  the  Essex 
estates,  and  ordered  the  defend^mt,  bis  executrix,  to  account  for 
the  timber  so  cut, 

Mr.  Aiiorney-General,  for  the  appellant,  stated  tlie  case,  and 
argued  that  Lord  Archer  was  entitled  to  every  profit  in  the  Esses 

estate 


*  ix^tHE  High  Covmr  or  GmANcjunr; 

estate  that  he  would  m  die  be  Warwickshire  estate,  when  pur* 
chased,  where  he  would,  as  tenaut  for  life  without  impeachment  of 
waste,  be  entitled  to  cut  timber. 

Lord  ChanceUar. — If  he  can  cut  the  timber  on  the  estate  to  be 
soldi  and  likewise  on  that  to  be  bought,  he  will  have  double  waste. 

Mr.  Attomey^General, — He  would  have  a  right  to  open  coal 
mines  on  the  estate  to  be  sold,  and  likewise  on  that  U>  be  bonght.  ' 

Xoftl  CAaiice/for.— The  <|uantify  of  die  subject  might  hav» 
some  wright  on  the  construction  of  the  words,  rents  andprefiiSf  if 
it  was  equivocal.    I  agree  the  question  to  be,  what  the  trusteeaf 
should  do  acting  correctly  and  properly.    They  were  to  purchase 
lands  to  setde  on  Andrew  Lord  Archery  in  such  wsiy  as  to  pv6 
him  the  property  in  die  timber.     The  question  is,  whether  the 
interest  was  to  be  the  same  in  that  to  be  sold,  as  in  that  to  be  pur- 
chased.   The  estate  was  given  to  the  truMtees  absolntely  to  self, 
and  to  lay  out  the  money  in  lands  to  be  settled  on  Andrew  for  life, 
without  impeachment  of  waste.    The  testator  seeing  that  profits 
would  arise  before  the  sale^  says,  they  shall  belong  to  the  persons 
entitled  to  the  estates  to  be  bonght.     Refits  and  profits  in  general 
mean  annual  profits.    It  is  true,  they  may  so  stand  as  to  mean 
more;  if  there  be  enough  in  the  will  they  must  do  so  here, — but. 
wiless  there  are  isome  eirtraordinary  words,  they  must  mean  annual 

Profits  (a).  The  only  argument  for  the  power-  is,  -that  he  would 
ave  it  in  the  estates  to  be  purchased.  I  cannot  ^et  over  the 
objection  that  it  vtriU  give  him  double  waste;  diit  would  be  too 
much.  Timber  is  part  of  the  inheritance,  and  cannot  go  to  die 
tenant  for  life,  but  by  express  words.  I  thiidc  the  tenant  for  life 
could  Mot  open  a  mine.  If  it  i^  already  open,  the  working  'it  is 
"pait  of  the  annual  profits^  the  mmerals  are  not  then  held  part  of 
ahe  iuheritanee; 

Decree  qffifmed{b). 


lOO 


(f)  See  a  vety  .foU  and  elaborate 

aiote  of  Mr.  Feify's  to  the  case  of  Lord 

^IhevmmrU  t.  RogerSf  t  Ves.  Jan.  481, 

ynhtn  all  the  prior  cases  are  cited; 

iilio  tlie  obtervatioDt  of  Lord  TTkurlow 

<1  Vei.  jon.  tS^  apon  the  rehearing 

of  the  eanse  of  Tkt  Couniaa  of  Shrewi- 

imjf  V.  The  Earl  rf  Skrewtbmy^  post, 

VOL  iU*  ISO.    In  the  late  caae  of  AUtm 

y*  Bflddbtise,  1  Vet.  &  Bea.  65,  most 

of  the  cases  are  dted  and  commented 

viwa,  and  the  role,  as  stated  by  Mr. 

Cue,  in  his  note  to  Trafford  v.  Ashton^ 


1  P.  W.  419,  recognized,  viz.  that  th^ 
natural  meanins  of  the  word  "  profits'* 
is  '*  annual  pronts,"  and  that  the  easel 
iwrhich  have  extended  it  further  are 
exreptions  oat  of  tlie  general  rnle  in 
iivhicn  the  context  has  aflforded  a  dif- 
ferent construction :  and  see  Lord 
Eldm*i  observations  in  BovtU  v.  Bba^ 
deU,  1  Meriv.  233. 

(6)  See  Lord  EldoiCs  observation^ 
upon  this  case  in  Surges  v.  IfOmk, 
16  Yea.  180, 


Plybiouts 

V. 

Aac0BB« 
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ffjf^  CaIW  AlClUlD  Alio  DBT»i|lCllt» 

17M. 


Fatek  9*  Flood. 

18  Sei.  HUP$  TpLIZJBETH  PEJRCEf  being  about  to  renew  a  lease  of 
MSS,i^.  Jjd  ^Q  estate  ia  Devumhire,  at  the  expeace  of  a  fine  of  «ClGO, 
^'hatfOie  ^  borrowed  of  Fiood  £80  (of  which  Flood  himself  bomwed  £50\ 
aey  for  the  re-  and  gave  a  promissorj  note  to  repay  the  money,  unless  she  shotdd 
B|B^  of*  ^5^*  bequeath  the  estate  to  some  one  of  Us  children.  She  after  wvds 
«Mte1to ni^'  devmd  the  estate  to  the  defendant  Flood's  daughter ;  but,  befors^ 
the  nioii^»iiiilc«  the  decease  of  Mrs.  Pearce,  Flood  had  become  a  bankrupt*  His 
^  4iooia  by  wOl  ampieea  filed  thia  bill  against  the  defendant^  the  daughter,  and  the 
OM  ofhU^  representative  of  Mr.  Pearce  claiming  the  £80,  or  half  of  thtt 
dno.  Slie  be-  estate,  as  being  purchased  by  the  bankvupti  in  the  name  of  a  duld^ 
qaeathed  te  under  1  Jac.  I.  c  15.  and,  upoil  a  hearing  before  bis  Hooor. 
SS^!td««  obtdn^i  .«!«,«•,  fro«  whkh  ffi.  WM  «.  .lS»e.I. 

fiitberbecomiaga 

^^*  r  ]6i  1  Mr.^/^offii^-Geii^rai^insupportofthedecree.— Under  1  Joe.  !• 
amoiety of  tbe  f '  ^^*  ^^  estate  ought  not  to  enjoyed  under  a  volunteer ;  the 
ctuite  vested  in  interest  in  the  lease  being  for  th^  bankrupt's  child.  If  Mffs« 
the  asilsnee,  Pearce  had  paid  back  the  money,  it  would  have  gone  to  tiie 
€^i&!  ^       ^*      assignees,  ought  the  will  of  a  third  person  to  affect  Ao  asseta  ci 

the  bankruptf  The  case  of  lAl^  v.  09bome,  S  P.  W.  29^  traa 
determined  on  the  ground^  that  (ne  party  was  not  a  trader  at  tbe 
time  of  the  purchasei  and  was  in  solvent  circumstancei;  but  .here 
be  was  a  trader^  and  dierefore  it  waa  within  tbe  statute^  Watkt^  v» 
BtuTfowi,  lAtk«9Sir 

■J  .  •       ;  •  '  • 

Mr.  HoiSfi,  em  die  same  nde,  cited  CrU^y.  Pr0tt(o\  7  Vi» 
07.  pi.  ft.    Twcitrv.  CuA,  Scj^ftSft. 

Mr.  Mafufieldf  for  the  appeUaiit4^^J%K>tf  was  at  the  time  aap* 
posed  to  be  in  very  good  circumstancea.  Tbe  statute  was  iateaded 
to  prevent  bankrupts  from  conveymg  their  estates  to  their  cfasUmibk 
The  bankrupt  could  not  have  obtained  the  estate  to  himsdf.  Can 
tiie  bankrupt's  child,  becoming  entitled  by  the  bounty  of  another, 
be  within  the  statute,  any  nsoie  than  if  she  bad  porchased  the  child 
a  trade,  or  a  pair  of  colours  i 

Mr.  Ainge,  tbe  sense  8idew-*-The  bankruptcy  was  e^t  years 
after  the  purchase,  five  years  will  purge  an  act  of  bankniptcy. 
Aai  it  is  not  stated  that  he  was  at  the  time  a  trader.  Now  that 
Mrs.  Pearce  has  performed  her  part  of  tbe  contract,  they  call  on 
tier  representative  to  refund  the  money,  when  they  cannot  take 
back  the  estate,  which  is  gone  to  the  bankrupt's  family. 

Lord  Chamellor. — ^This  is  a  hard  case,  and  I  should  be  glad, 
but  I  do  not  see  how,  to  take  it  out  of  the  principle  of  the  statute. 

(«)  Cro.  Car,  548. 

It 


m  THB.Hi«tf  Covet  of  Ctf/LwcBSt.  161 

It  k  v«i7  cImFi  Aat  ooe  of  fhe  eases  to  h$  retnsdieci  by  ihestAlutei  17&& 

isfiMtof  afiitberbuyipifaiioslato,  from  a  strangftry  lo  be  confeycRi  v^v«^ 

to  his  ch3d.    Then  if  tha  case  waaso  varied  as  to  make  him  ft         FaitKa 
trustee  (suppose  for  a  moiety)  for  the  cbildy  that  would  go  to  the         floqo. 
assignees.    In  the  present  case,  the  aunt  would  not  perlsips  hs^io 
chen  it  to  tbd  childi  but  for  the  agreement  with  the  trading  f^ther« 
if  it  was  money  advanced  without  a  lien^  it  might  be  dangerous  lo 

Es  it  to  the  assignees,  but,  as  far  as  the  money  advanced  is  a 
J  die  fadier  procured  an  interest,  which  must  go  the  assignees  (a)« 

The  Decree  must  be  affirmed. 

(«)  Vide  Co.  B.  L.  SOS.  et  seq.    Ex  cfasse  wu  made  with  the  wffe^  money,' 

f&arU  SkarUmd^  7  Yes.  88,  and  Glaister  if  previously  received,  and  disponablc 

V.  ffcMfy  8Tc8. 195,  9  Ves.  lt«  11  Vm.  by  bin  Ss  hi*  own,  not  boimd  bjr  any 

577,  whicli  WIS  a  pnrchase  in  the  joint  agreement  with    a  trustee,  anci   Uiia  * 

mmet  of  the  baiiknipt  and  hb  wife ;  receipt,  not  ronnecrted  with  (he  par- 

i«iwfcereltwai  heldytbatif  thspsr-  chaMt,  itwmridbawiUiia  tlit  sditiiie; 


HtKftTBAKNETMAYHBWyandMABYhisWirey'lb  r   jg2  *| 

AdoiinBtratrix  of  James^  CATHBciKSy   andf  pt  -   -r^  ^         -' 

Edwaed  Nanfak,  and  abo  Representative  of  (f  *^'**ouns,  g^  C. 

Maaia  and  Thomas  Nan^ani    -       -       -.J  .    %ss!u.Z] 

JoaVVaMlDDLBOlTCHyLEWlsWlLLIAM  BvCK-  . 

EBineKy  and  .Hb8TEB  his  Wife  (who,  with  Mi  i^  J 

m»Mtmcn,  were  surviving  Executors  of  -^^^^  \  jWc-jgotg 
Namfan)John  Hoopbb,  personal  Representa-/ 
ti?eofELizABBTHNANFAN,anct  Jambs  Nan-\ 
FAM,  Bepresentative  of  Dobothy  Namfan^  -^ 

f  TPON  the  marriage,  in  1703,  of  George  Nanfan  and  Maria,  By  marriage  set. 
^   only  chfld  of  uifoihy  Priory  lands  (being  tha  property  o{  tleinent,^i,5oo 
hartJfhv  the  mother)  were  settled  on  the  mother  Dorothy  for  life,  !^„^'^7chUdren 
remainder  to  Maria  for  life,  remainder  to  trustees  for  a  term  of  fn  such  shares  as  * 
sis  hundred  years,  remainder  to  first  and  other  sons,  with  remainders  theparentsshould 
over.  The  trusts  of  the  term  were  to  raise  £1,500  for  such  younger  Sfu^of  alTp^M- 
chiidreB  of  the  marriage,  at  such  times,  and  in  such  shares,  as  Uie  ment,  to  all  the* 
&Uier  and  mother  should  by  joint  deed  appoint,  and,  in  default  of  children  after  the 
appointment,  for  all  the  children  who  should  be  living  at  the  death  iS'JJiSUtoiS^ 
of  Mom,  share  and  share  alike.    In  17d4,  there  being  then  several  wani^made  an 
children  of  the  marriage,  (viz.)  George,  TTiomas,  John,  James,  Maria^  appointment  ex- 
Dawthy,  and  Catherine,  of  whom  one,  Dorotlh^,  had  married  Su  &v<5i''** 
against  the  parents  consent,  the  father  and  mother  by  deed  directed  the  portions  in 
the  sum  to  be  raised  fof  the  use  of  all  the  children  then  born,  or  to  the  chUdrm  bom 
be  born,  share  and  share  alike,  except  Dorothy,  to  whom,  on  •'^  ^  "^  •^""^ 
account  of  her  disobedience,  they  gave  sixpence  only;  with  a 

power 
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16f  Cases  Am«uBD.AKi>  Ditbimiiibd  • 

1782,  power  of  revocation.  After  the  deed  of  appointmeDt^  two  othef 
wv^*         children,  Edmund  and  Elizabeth,  were  bom.    AU  the  children^ 

Mathsw  except  John,  died  io  tiie  life-time  of  the  mother^  (who  survived 
the  marriage  seventy  years,  and  her  husband  forty,)  some  having 
attained  their  ages  of  twenty-one  years.  On  the  death  of  the  mother^ 
in  1773,  this  question  arose  between  the  plaintiffs,  (the  represen- 
tatives of  some  of  the  children  who  died  in  the  life-lime  of  the 
mother)  claiming  their  respective  shares  of  the  £1,500,  and  the 

[  l63  ]  defendants  claiming  under  John,  the  surviving  son,  and  other  of 
the  deceased  children ;  the  question  being  whether  the  portions 
vested  by  the  deed  of  1724,  or  at  die  death  of  the  mother,  when 
the  term  came  into  possession* 

•  Mr.  Attomey^General  and  Mr.  Siainsby,  for  the  plaintiffs. — 

The  Court  leans  to  vest  portions,  when  they  become  necessary.  If 
the  children  should  all  die  before  the  appointment,  tlie  term  was, 
then  to  sink,  therefore,  if  the  appointment  was  made,  the  term  was 
then  to  be  an  absolute  and  indefeasible  term.  The  appointment 
to  all  the  children,  made  a  tenancy  in  common.  It  was  only  in- 
tended that  the  mother  should  take  the  rents  for  her  life,  lliere 
being  no  time  stipulated  for  the  payment,  it  vested  iromediatelj. 
Lord  Rivers  v.  Lord  Derby,  2  Vem.  72,  takes  up  the  case  of 
Paulet  V.  Paulei.  As  to  exduding  a  child  who  might  become  an 
eldest  son :  if  the  child  had  become  so,  it  would  nave  operated 
only  as  appointing  him  tenant  in  tail,  and  in  expectancy  on  the 
death  of  the  mother.  The  power  of  revocation  does  ndt  suspendi* 
the  effect :  but  it  may  be  a  question  whether  the  father  and  mother 
had  any  right  to  interpose  the  power  of  revocation  (a).  Whether 
there  was  or  not,  it  was  never  executed.  They  cited  Menzey  v. 
Walker^  For.  72,  (against  the  exclusion  of  Dor^hf).  Wedpwe  v. 
Cohille,  by  Lord  Hardwicke,  Barnard.  153.  taliyd  v.  Biieoe, 
at  the  Rolls,  1758,  Cholmondeley  v.  Meyrickijb),  (cited  and  suted 
ante,  p.  77>)  where  the  doctrine  of  vesting  is  very  fully  taken  up» 
Teynham  v.  Webb,  2  Ves.  198.  Kingj.  Withers,  3  P.  W.  414, 
and  For.  1 17.    Tourtiay  v.  Toumay,  Pr.  Ch.  290. 

Mr.  Madoch,  for  the  representative  of  one  who  attained  twenty* 
one,  and  married. — If  the  portion  did  not  vest  at  the  execution 
of  the  deed^  it  did  at  twen^-one,  or  marriage,  when  the  child  would 
want  it. 

Mr.  Ambler  for  the  defendants. — Wherever  there  is  an  appoint^ 
ment,  it  must  operate  according  to  the  deed  appointing.  If  the 
children  here  had  lived  till  they  wanted  the  portions,  they  would 
have  been  vested  interests.  This  appointment  might  have  been  by 
will. — Nothing  therefore  could  vest  'till  the  death  of  the  wife* 

(tf)  1  Wib.  :24»  (6)  1  Edco,  77. 

Duke 
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Auke  rf  Marlborough  v^  Lord  Godolphin^  2  Ves.  6l.  Bruth  ▼«         )78£* 

JBruen,  d  Vem,  439-  Stecem  v.  Ddhick,  3  Alk.  39.  .^'"''^ 

Matiusw 

Mr.  Selwyn  on  the  same  side. — ^If  the  £1^500  did  not  vest  till  Middlbditcs* 
the  death  of  the  mother,  John  was  then  the  onlj  survivor.  Under  [  164  1 
tbe  original  settlement,  it  was  to  go  to  such  children  as  the  father 
and  mother  should  appoint.  If  no  appointment,  or  im  imperfect 
one,  to  the  children  who  should  be  livmg  at  the  death  of  the  mo-> 
ther.  It  only  remains  to  see  the  effect  of  the  appmntmeat,  that 
was  merely  to  exclude  Dorothy.  It  only  meant  to  provide  what 
the  shares  should  be,  and  therefore  appointed  to  all  the  children^ 
except  Dorothy,  It  does  not  a£fect  the  time  when  the  shares 
should  be  paid. 

*  .  . 

«  Mr.  jtitamey'Oeneral  in  reply .*^The  appointment  expressljr 
declares  the  money  shall  be  raised.  The  argument  ab  incoiweni^ 
piH  applies  strongly,  for  it  must  be  exceedingly  inconvenient  if 
these  shares  were  not  to  be  vested  interests* 

Lord  Chancdlor. — ^It  seems  ezceedinglv  clear,  that  if  the  whole 
had  been  at  first  part  of  the  power^  and  the  husband  and  wife  had 
etdeiBd  it  to  be  paid  at  a  day  certam,  the  money  must  have  borne 
ielereit  from  that  day,  by  anticipation  of  die  term*  It  woidd  then 
ttsa  be  clear  that  it  would  have  been  vested  in  those  childreffy^ 
from  the  time  when  the  instrument  was  made.  The  difficulty  it 
lot  so  much  upon  the  first  branch  of  the  question,  as  upon  the 
intent  of  the  whole;  The  object  in  the  contemplation  of  the  set- 
tlement, was-  to  raise  it  after  the  virife's  death,  and,  if  it  stood  on 
the  last  branch  on  the  question  only,  it  must  be  raised  for  the  only 
survivor.  .  The  intention  was  to  give  the  parents  a  power  to  anti-» 
cifiale.tbe  chaise  ^  then  the  question  is,  whether  they  intended  to^ 
f alicipatfe it.  i.I  think  they  did  not;  for  they  have  named  no  time 
of  payment,  and  have  said  nothing  about  executors,  &c. — they 
have  oafy  expressed  an  iniealioii.to  exclude  Dorothy.  The^  origt-* 
nal  deed  was,  that  it  'shouM  not  be  raised  and  paid  at  such  time  a» 
tbey  should  think  fit. — ^They  have  only  said  to  which  children  it 
should  be  paid,  without  anticipating  the  payment.  Upon  the 
wimle,  I  think  it  was  not  vested.  However^  upon  the  whole  I 
lather  think  the  plaintiffs  are  entitled. 

His  Lordship  therefore  decreed -an  account  of  tbe  several  shares^  '''   J 

and  that  they  should  be  paid  to  the  representatives  of  the  respective 
childr^n^  and  the  costs.tQ  faapaid  out  of  the  fond. 

A  day  or  two  after,  his  Lordship  expressed  himself  to  be,  upon 
iharwhole,  ilisaatisfied,  and  ordered  the  cause  to  be  reheard^    At 
tkotuneof  the  rehearing  the  Reporter  was  absent,  but  he  has 
been  favoured  with  tbe  ToHbwing  note  of  tbe  LoVd  Chancelhn'^       [  1^^  ] 
lodgment. 

Lord 


Oasis  Aiaiibd  4h»  OrrtRxiiiiff^ 

1TS2*  Lord  ChtmteHnr.'^Aitpnaimts  of  iDconireiiaeiice  bate  gpoe  A 

great  way  as  lo  gMMral  ndcs  iif  law. — ^Wben  a  oonstntctkm  la 
doubtful,  an  argument  of  iiiconveoience  may  be  used  to  explain 
MiaoLBoiviw.   ^  doubt    A  great  part  of  the  argumeiity  in  this  case,  has  gone 

upon  the  tisKi  when  portiooB  to  be  raised  out  of  lands  should 
▼est:  but  the  cases,  upon  this  sobiect.  are  quite  out  of  the  qaes« 
(io»-tUyeo  upon  dOTiiitMrtiwV  1^.  which»  oat  Jt£e 
case  before  us,  for  two  reasons;  fint,  because  the  case  is  not 
stated  to  be  the  case  of  children  not  Itftog  to  the  tine  when  a  por* 
tion  is  necessary;  secoudty,  because  the  circumstances  of  the  case 
go  a  great  way  to  exdnde  it  The  money  was  to  he  ratted  if  there 
was  aay  child.  The  case  must  be  taken  as  of  children  who  died 
before  the  mother,  but  lived  to  want  portions,  and  of  one  chiid 
who  survived  the  mother.  The  question  is,  whether  the  children 
am  lo  lake  nndsr  this  appointment,  or  as  tf  no  appuinliafnt  JmmI 
bean  made.  Theinstramentby  wUdi.the  pordonsaregiven^  enpi» 
poses  an  appointaiant  may  have  anested  the  effect  of  tbe  dmum^ 
directnig  the  ceasing  of  the  teras.  Tbeseneralintent  was  to  ciws 
the  parents  an  opportimity  of  providing  For  children,  accordiiu|  to 
thair  discretion,  to  the  amoont  of  £\Jb€0.  li  die  parents  fiavw 
not  eaerciaed  that  disoration,  then  tbe  £}f5Q0  is  only  lo  go  S» 
cbiidren  surviving  die  saolber  Bat  this  is  not  tbe  case  thaS  ' 
biq>penad«  It  has  been  disputed  wfaedier  the  paicnts  base 
pressed  the  period  wlMn  the  portions  wereto. vest : — I  Ihiak  Ihsgf 
have  nott-^The  paymeiit  was  not  to  bo  sooim  than  in  the  orignMl 
.  iostrumeot.  But  they  haae  made  a  dpsigaation  of  the  peraonsni 
yfham  the  money  waa  lo  vest,  which  is  perfectly  repogaant  to  dm 
former  instrument  (a).  Hie  appcHntmcnt  baa  given  the  money  l# 
all  the  children  of  the  manriage.  The  point  is  not  branglit  before 
tbe  Conrt,  whether  they  died  before  twentv^one,  or  maniage,  so 
as  not  to  vnmt  the  portion.  It  is  dear  all  the  chfldran  wore  db* 
signed,  aceording  to  the  appointascnt  As  to  the  time  of  vesting; 
aoc6rdiing  to  the  inslruinent,  without  any  thne  named^  they  must 
vest  inmiediately.  This  differs  ftomall  the  cases,  for  thss  is  n 
case  whece,  after  marriage,  and  upon  a  view  of  an  existing  family^ 
tbe  parents  have  gnren  portions  to  persons  de8cribed.^^First,  as  to 
those  bom  at  the  time  of  the  appmntmcnt,  suppose  one  had  died 
under  twenly-one»  could  it  be  contended,  that  the  represeotativv 
of  the  child  would  not  be  entitled  i  The  effisct  of  this  is  to  put  the 
[  166  ]  children  after  bom,  in  the  same  pftdicameirt.  The  money  Is  to 
be  eqnaUy  divided  between  them.  They  are,  thereftire,  teaanis 
in  common,  and,  whenever  a  share  vests,  itis  transmissible^  wftb** 

(a)Tliat  k,  to  the  aetHsment,  if  neet.  If  no sppokitBaat,  it  te  tbste 
there  hsdboea  OS  sfipsintaieBtfibrtlis  onlj  who  slioidd  tiurvive  titt  aiolhsiw 
i4PPouitm«i)t  if  to  ill,  bot  tiie  letdo*    (Serj.  BW). 

<HSt 


out  wryiwrahip.    The  designatmi^of  the  peraont  to  take»  is  tlr       ^  178C; 
tend  hf  ibe  ftppoinCiiieiit.    Not  those  alke  at  the  death  of  tho  \m^ 

notber  only,  bat  all  the  children  auitt  take  (a).  M^vwav 

r\  ^       J  MijwauHHTWi. 

Decree  M^pirmuU 

(«)  Qa.  vJnr  eke  app^intniciit  was     appoUiiin«iitiy  vide    PAdUm^MI  T, 
■ot  volet.  <8f  1^  /DOI).    At  to  Uluspij      JBiyne,  poit,  450. 


CSkAMBSBLTNS  tr.  DVMMEB.  2^.  C. 

t  Dkk.  eoO. 

TmOllAS  DVMME&,  Eaq.  made  hU  wiU»  Vy  which  he  do-  T.D.  pmrided, 
wedbis  Ihwhoid  and  cQ|»yboU  estatea  at  Cratibwy,  ia  the  hJ^^^SL^Uib 
uatii  ef  Aui6^  and  elaewhoiey  tp  thedefends^,  BarmdHwn^  wile  (whom  he 
Mir,  bia  mhj  fm  and  dnriBg  bet  oatiiiil  life^  reoMuader  to  Chof^  ^  made  teoaat 
hm  Holland,  (an  elderly  lady)  for  life,  mnaioder  to  the  plaiiiti£[,  ^'t^^b^ff'/p, 
iafin.    Thiamli^waiiBiadeB  considerable  time  before  his  death;  herownoteaad 
ba^  nbottt  a  fortnight  befofeb^decease*  he  made  tvo  codicils  to  ^'^■■^  ^^"^ 
Us^will,  one  of  which  cmfjwMM  nowin  question*    A  dause  of  ^^uirSmb^^ 
this  GocBctl  was  to  tins  effect:  ^  Whereas,  by  my  will,  my  wtfo.  temmtforlilb 
**  eannot  cut  waj  limber,  nownqr  will  and  mind  is,   that  dhe  '^^'^ 
**  aaay  durinr  so  long  time  aa  she  shall  continue  my  widow,  cut  ^^HiS^f^?"^ 

**  year  J'  Mrs.  Dummer,  under  the  power  given  by  this  cod^pi), 
Biaile  oonlraets  for,  and  began  to  fell  tunber.  The  plaintiff  filed 
Us  biy,  and  applied  io  his  Honor  the  Master  of  the  Rolls,  jfor 
Ma^naetiontoslay  die  cutting  of  ornamental  timber,  or  such  as| 
aarted  ifar  shelter  to  any  of  Aa  mansion  houses,  and  also  of  young 
woodeioC  eome  to  maturity.  His  Honor,  ex  parte,  and  unat* 
tsnded  by  eounael,  made  an  order  in  HU.  Vacation,  1782,  to  stay 
the  cutting  of  any  limber  wbatsoeixer,  until  answer  and  further 
eider.  AoA  IWkt  April,  176£,  Mr.  Arden  and  Mr.  Segeant 
Rooka,  mo¥ed  to  discharge  his  Honor's  order,  as  goii^  farther 
dno  the  phintifrs  apptication,  and  preventing  her  cutting  what 
Ae  was  undoubtedly  entitled,  under  tne  will,  to  cut. — Hie  order 
waa  aupported  by  i/Li..Aiiotm^Geaeral,  Mr.  Manffield,  and 
Mr.  Hoitist, — Mr.  Attometf^Gtncral  contended,  that  Mrs.  Dtiai- 

/|i)The.  eodiell  wa»  in  they  woi43:  j^  die  ahall  live  and  continue   my 

^  Wnercms  in  and  by  my  last  will  and  widow,  full  power  and  aothority  to 

testament,  I  have  devised  my  estates  cut  timber  upon  anv  part  of  my  estates 

isendfhitfneh  aauNMr,  at  that  white  lor  her  owa  use  and  benefit,,  at  all  sea- 

aqr  4sar  wife  MamH  Dwmmtr^  shall  sonable  timet  of  the  year;  any  thing 

ha  Ml  posssfslofli  thereof  she  wUlhave  iamjMid  wiU  tathe4:ootnir3Li>^w^^ 

aapowar  to  cat  tisd^r:  Now  I  do  Btandiag."    Reg.  Uh.  aareleied  to, 

hstshy  fiae  ami  sjfant  unto  my  said  post,  rol.  ill.  5^9* 
dear  wife  for  and  during  so  loag  tiaia 

IflfTi 
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1782b         ivti^y  bemg  by  this  codicil  made  tenant  for  life  without  impeaclf* 
^^^^mf  ment  of  waste,  could  not  cut  down  ornaoDental  timbert  siicb  m 

Chambkrlyvb  protected  buildings,  or  sucfai  as  by  standing  longer  would  pay  good 
'Diniiinu  interest  for  so  doing.  Mr.  Man^ld  objected  tliat  several  of  .the 
r  167  1  trees  markedy  if  tot  down,  would  expoHe  the  young  saplings  to 
^  -"        the  cold  winds*    Mr.  Hollui,  that  she  should  cut  only  what  was 

fhlly  mature,  and  would  suffer  by  standing,  and  that  nothing  wis 
timber  under  five  solid  feet ;  he  also  contended  that  under  the  de- 
vise she  could  not  cut  for  sale,  but  for  her  own  use  upon  the  estate. 
Lord  Chancellor  utterly  rejected  the  idea,  that  she  was  to  cut  ybr 
her  own  use  on  the  estate,  or  for  estovers  only,  and  thought  that  she 
Was  entitled  not  merely  to  cut  timber  which  would  suffer  by  stand- 
ing, but  every  thmg  which  could  fairly  be  called  timber^  iJthoiq^ 
ahe  should  not  cut  such  sticks  as  would  only  make  paling,  &c.  be 
recommended  to  the  parties  to  accommodate  what  riiould  be  ctf 
..  under  this  idea,  being  willing  to  save  to  the  defendant  the  aeasolt 
for  cutting  timber ;  but,  if  diey  could  not  settle  the  matter,  said, 
he  must  be  attended  widi  affidavits  to  settle  die  terms  of  the  n^ 
.   jonction.    Mrs.  Dwnmer  afterwards  pot  in  her  answer,  and  ad* 
mitted  cutting  trees  in  the  lawns  and  pleasure  grounds  at  Crmbmyp 
but  alledged  that  it  was  for  the  purpose  of  vridening  the  way  to 
the  house,  to  prevent  damps,  and  improve  the  place.    She  ad« 
>  ikiitted  also,  the  cutting  trees  placed  in  rows  at  Wocbifm  and 
Badskgf  but  that  they  were  such  as  she  did  not  consider  as  oma- 
.  mental;  she  alledged,  that  the  oak  trees  of  six  inches  girth^  and* 
Sixteen  feet  in  length,  or  containing  four  feet  of  solid  measore/ 
vrere  deemed  timber  trees,  and  that  she  bad  cut  dovm  none  so' 
small ;  that  ash  of  five  inches  girth,  and  dm  of  seven,  were  aW 
teteemed  timber,  and  that  she  had  cut  none  under  those  sisesd' 
Upon  motion  to  discharge  the  order  for  the  injunction,  19th  Jumr 
1782,   Lord  Chancellor  was  of  opinion,  upon  consideration  of 
^     the  case,  and  of  the  authorities  cited,  viz.  Paekington  v»  Paek^ 
ington,  3  Atk.  <i\5.—Jsion  ^.  Jston,  1  Ves.  0164,^*  Le^^ion 
t.  Leighton,  'iSd  March,   174,7'B.  f  Obrien  v.  Obrieti^  liOtk 
[  168  3       ^^9  1 75 1,  and.  Lord  Castkmain  ▼•  Lord  Craoen^  3^  Decern* 

*  JLagktfny,  Leighim  vras  abill  by  the  sldttt  mo,  tenant  in  tall,  expcctanS 
on  the  death  of  the  father  tenant  for  nfe,  to  restrain  bun  from  conimiiting 
waste,  by  enttibg  dowta  timber,  espedatty  tncfa  as  was  ornamental  to  tbe  b^^uSe^ 
frhe  Court,  upon  affidavit,  and  oertiAeato  of  the  bill  iUed,  granted  an  tejaaev 
Uon  to  restrain  the  defendant  from  committing  waste  upon  such  part  of  the 
estate,  whereof  he  was  subject  to  impeachment  of  waste,  and  as  to  the  uaamob* 
bouse,  out-honses,  gardens  and  orchards,  timber  growing  for  ornament  and 
shelter  to  the  house,  to  restrain  biin  from  committing  waste  tfaerdn  'tUl  an* 
twer  or  further  order. 

f  Obrien  v.  Ohrien:  Injunction  to  restrain  defendants  from  cutting  down  aajr 
timber  trees  or  other  trees  growing  on  tbe  estates,  which  were  plaatad  or 
growing  there  for  omatDent  or  shelter  of  the  mnnsion^bovse,  or  that  grew  im 
vistas,  planted  walks,  or  lines,  for  the  ornament  of  the  park  part  of  the  tatate^ 
and  also  from  cutting  down  any  saplings  growing  on  aay  part  of  the  cslaiBS 
not  proper  to  be  felled,  'till  answer  or  further  order. 

ber. 
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her,   \7SS,  £  Eq.  Ab.  758.  «2  Vin.  52fJ.  that  the  injanction  1782. 

dMNiid  isabe  nearly  hi  the  temw  of  that  of  Obrien  v.  ObrieH,  viz.  w>^' 

defendant  to  be  restnuned  from  cutting  trees  which  were  saplings,  CHAMBBaLTaa 
and  not  proper  to  be  cut  as  timber*,  (a)  ^  •• 

*  See  in  additioii  to  the  cases  cited,  PeiToll  ?•  P^rstf,  SAtk.95«—lVei«5tl. 
Ean  BMmm  ▼.  Bwrden^  post,  vol.  u.  p,  64. 

(c)  For  the  casM  apoo  fbe  subject     549,  tbe  note  to  this  ease,  when  it  came- 
of  eqaitaUe  waste,  vide  post,  vol.  iii.     on  upon  tlieliearing. 


TayLOB  V.  PoPHAM.  a  e  contra.  Iineoln*s  Inn 

Hall,  Juiy  I6t 

nnHC  late  Peter  Taylor,  in  hia  life-time,  granted  to  his  sou  p.  r.  in  his  life« 
-"-    Pjarii  Taylor,  two  annuities  of  .£100  and  £200  per  annum^  time  jpranted  two 
and,  there  being  accounts  subsisting  between  them  respecting  di£-  S!P"*!?*!I ^  ^lIl 

*«'  .  •!••/-»  ^^     t         T>     •  1     ^^  nuson,  and.tnefe 

lerent  commissaryships  m  (aermany^  where  Faru  was  deputy  pay-  being  subsisting 
qaaler  to  Ptier,  Peter  Taylor,  by  his  will,  1st  Sept.  1775,  int.  al.  accounts  between 
|8fe  to  Pmrie  £GO0  per  annum,  on  condition  that  he  should  widi-  ^i,^i,n"i^^ 
ai  three  months  execute  a  release  of  all  demands  on  Us  estates,  «f6oo,  on  co^ 
bebg  assured  there  was  nothing  due  to   him   on   the  accounts,  tion  be  should. 
He  died  October  1777.    Charles  William  Taylor  and  Frances  ^{hs^^Smtea 
Jane  Taylor,  other  ohiMren  of  Peter,  who  were  beneficially  enti-  release  of  aU  de- 
ded  under  his  wUl,  Hil.  1778,  filed  a  bill  against  Parist  who  mandsonhises- 
daimed  £23,317,  as  doe  to  him  from  Peter's  estate,  that  he  should  {Jn^^j^i^lJ 
idease:  stating  that  a  release  had  been  tendered  and  refused,  and,  log  the  twoannui- 
therefore,  insisting  that  he  should  be  considered  as  having  broken  ties  granted  dnr- 
diecoodition  on  which  he  was  to  have  ihe£6O0per  annum.  Paris  '^  J^'^a  not^* 
Tinf/br  filed  his  bill,  insisting  on  his  demands  upon  his  father*s  estate,  forfeit  bis  annuity 
tan  that  he'  might  release  when  tl  would,  having  an  option  so  to  do  of  .jfeoo,  by  refus- 
er not,  upon  the  close  of  the  accounts.    The  cause  and  cross-cause  b,ft^rJi^2Jtet- 
itcxxl  this  day  for  judgment,  1 3th  Jlvg.  1781.  tied  by  the  Master 

(omitting  those  ar- 

£ofc7  Chancellor. — I  am  of  opinion  it  was  the  true  meaning  of  S"**'?^^^?^!!^* 
feter,  to  prevent  the  account  Paris  sought  by  his  bill,  and,  there-  ^^  ckaiucWrr 
fore,  I  cannot  order  such  account,  or  furnish  him,  by  means  of  this  hrld,  he  forfeited 
Court,  wiUi  any  intelligence  of  his  father's  aflairs.    This,  therefore,  Jje  «"^«»^y  ^^^ 
exdndes  every  idea  of  the  testator,  that  he  should  have  an  election.     ^  ^ 
T|ie  next  question  is,  whether  the  bill  so  ffled  has  forfeited  the 
iSOOper  annum,  and  that  leads  to  a  common  rule  of  the  Court, 
u  to  conditions  precedent.    If  the  Court  can  put  the  parties  in 
the  saoM  situation  as  if  the  condition  bad  been  performed,  it  will 
sever  suflfer  a  forfeiture  to  attach  (a).    The  release  tendered  went 

(e)VldeiVarfft4!0l«v.IMw,  t  Edea,      n.  IfrynsMs v.  PEW ,  eit.  ib.  tlS.  n.  9.  C. 
m,  an4  llif  aou  to  it.  S.  C.  A«b.  611.      19  Ves.  134^  WktUs  ▼.  Wwntny  t  Meriv. 


also  BUt  V.  Jinrdm,  16  Ves.  40f ,  and     459,  which  have  ovcr-raicd  Ssaders  v. 
IS  Yes.  5S.    Bfm^rUi^t  r.  Bucktey^  t      Popt^  It  Vet.  S8t. 


Rstfe  V.  Harris,  cit.  ib.  t06. 

Vol.  I.  M  to 


,*• 


109  Cases  Aboued  and  Dbtbemined 

1782.         to  die  £100  and  ^£00  granted  before,  (that  Path  had  a  rig^t  t# 

>^^^  refuse)  or  ao^  other  cbdms  under  the  wUI :  I  think  his  litigatiDg  it, 

Tatloe        did  not  forfeit  the  «£600  annuity.    In  order  to  do  justice,  i  must 

PoPHAM.       ^^  ^^  ^^^  ^'^'^  dedare  ibe  wiU  duly  ffrovtd,  and.  refer  it  to  tlio 

Master  to  prepare  a  proper  release,  declaring  the  intent  to  be  to 

pnvent  a  contest,  but  that  the  will  did  not  bar  the  annuities  granted 

in  the  iife-tinie,  or  any  claims  of  Paris,  except  as  to  the  mutual 

dealings  and  transactions  in  the  negociation  of  money, 

Costi  and  further  directiaru  reserved. 

The  cause  came  on  again  for  further  directions  on  the  Mastei^s 
report,  l6th  July,  17812,  when  Lord  ChanceUar  declared  that 
Paris  Taylor,  having  refused  to  execute  the  release  tendered  to 
him,  as  settled  by  the  Master,  he. was  not'entitled  to  the  anquity 
of  .£600,  and  ordered  an  account  to  be  taken  of  all  dealings  and 
'  tiansactious  between  the  said  testator,  and  Parti  Taylor,  and 
reserved  further  directions  (a).  (6) 

(«)  N.  B.  sapposiiig  PmU  .had  an  dectiim,  (Seij.  Hitt.)  At  to  Ikb,  wvSm 

etectlou,  yet  this  refusal  so  loiu|  after  BMtmkt  ▼.  BroHmtt^  post,  vsLULSS. 

the  death  of  his  father,  and  after  the  (6)  See  a  point  in  this  saiae  canw» 

...       .  .  lYes.          -      -- 


Brst  hearing  of  the  caose,  might  very     13  Yes.  59,  and  15  Ves.7S. 
properly  have  been  considered  as  an 
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Edward  Lord  Thurlomt,  Lord  High  ChaneeBor. 
Sir  Thomas  Sbwbll,  KnIgh^  Master  of  the  BoDs* 
Lloyd  Ken  yon,  Esq.  Attorney-General. 
Richard  Pepper  Arden,  Esq.  SolicUor«GeneraL 

The  Attorney-General  v.  Hird, 

Appeal  from  the  Rolls. 

?^^B^ffirt!l  INFORMATION  at  the  relation  of  the  governors  of  the  c -, 

lawfo?  Mrs^  hb  f^^  Widows  and  diiUren  of  demmen,  for  diaritable  lencies 
body,  4^  A«  jAmU  turainst  defendant,  the  executor  of  George  Bruce.  ChruHan 
*?**  29?  ^  */  ^  -^ce  by  her  vnll,  dated  8tb  January,  1 772,  gave  "  to  her  brother 
lH^tSS^^^  ''  ^^^S^  ^^"^f  "^  *«  lawful  hcSs  of  his  body,  if  he  should 
^i/X)otoLadyS.  '^  l^t^e  any,  her  whole  fortune  (except  a  few  legades),  but  if  he 
and  ^500  to  c.  «'  should  die  without  lawful  heirs,  she  gave  to  Lady  Stair  £1,000^ 
uitS^f"^   "  •"^  ^  -^^^^  Crawford  £500,  the  residue  to  her  brother.'' 

The  property  was  personal  to  the  amount  of  about  £5fl00.  TW 

tetMrix 


tN  tMB  High  Count  of  CitAircBity. 

iMUitrix  died,  and  the  brother  sonriving;  and  having  no  child,  made 
his  will,  dated  Jantuny  1780,  by  suhv^  be  gave  a  like  legacy  of 
£11000  to  Lady  Shdr,  to  ktr  $ole  dnd^aprn'ote  u$e,  and  also  <£500 
lo  the  said  James  Crawfofd^  aiid  made  Hird  executor.  He  died 
in  July  1780.  Two  qu^tions  arose,  Firat,  Whether  the  legacies 
gf  £lfiO0  and  £dO0  under  ChristiafCn  will,  in  can  the  brotker 
ihouid  dia  wiihaut  lawjid  heirs,  were  too  remote.  Secondly,  Sup* 
pose  diem  not  80|  whether  the  tame  being  IqiacHes  given  by  the 
brother  was  not  a  satisfaction  for  die  legacies  under  the  sister's  wiUi 
His  Honor  decreed  that  the  legacies^  as  given  by  the  sister's  will, 
were  too  remote,  and  that,  if  not  so,  the  legacies  given  by  the 
brother  were,  a  satisfaction  for  the  former  legacies^ 
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Upon  an  appeal  to  Lard  ChanceHdt  i 


f 


Mr.  Mado(fk$f  for  tbe'appellants.— The  question  alto  tfie  i^ 

moteness  of  these  two  legacies  under  the  will  of  Christian,  depend 

upon  two  circumstances ;  Ist,  The  intention  of  the  testatrix :.  and 

Uly,  Whether  they  are  ivithin  the  rule  of  law.    If  she  intended 

the  Iq^ades  over,  to  be  after  ai  gen^rtl  fiiflure  of  issue,  then  Hief 

vronld  be  void :  if  she  meaht  a  fiului;e  at  a  particular  titne,  tmjf 

may  be  good.    The  wbrds  nyst  receive  a  construction  from  the 

intent  of  the  testatrix,  expressed  in  other  parts  of  the  will.    The 

circumstances  shew  that  she  meant  a  failure  at  the  death  of  ,the 

brodier;  by  the  words,  '*  in  case  he  shall  die  without  lawful 

*^  heirs."    There  tis  nd  doubt  th6  words  m&y  receive  a  limitatiori 

from  the  circumstances  of  the  case.  Lamb  v.  Archer,  1  Salk.  2!ih\, 

(8  Vin.  100.  pi.  41.)  Beauclirk  v.  Dorwi^,  2  Atk.  308.  Keily  v. 

Fimkr,  6  Bro.  P.  C.  309  {a\  .  George  Bruce,  by  his  will  in '178(), 

gave  the  same  legacies,  togetner  with  other  legacies,  to  charities,  tf 

he  had  intended  them  as  a  satisfaction,  he'  would  have  said  so  { 

there  is  no  presumption  ifi-om  the  similarity  of  the  sum.    There  tt 

a  circumstance  in  Lady  Stair^s  legacy  diat  has  weight,  the  second 

legacy  is  for  her  separate  use,  the  first  legdcy  would  go  to  Lorcl 

Stair. 

■  •  • 

Mr.  Macdonald,  on  the  same  side. — She  meant  to  give  her 
brother  the  whole  beneficial  interest  during  hi§  life,  and  that  if  lid 
duNild  have  children,  which  would  appear  at  his  dieatli,  then  that 
dny  alionid  have  it ;  if  noi,  tUit  ^1,500  of  it  should  go  away,  but 
theffst  be  iit  his  disposal.  Here  are'bontrolliri^  circumstadces'td 
tie  il4ip  to  the  time  of  his  death.  His  iawfm' heirs, j^^e'^Aia// 
have  any,  shews  it  was  in  her  idea  that  he  might  .not.  If  he  should 
die  writlwut  lawful  heirs,  these  words  standing  by  themselves, 
would  mean  generally,  but  coupled  as  they  aite^  shew  she  had  the 


(a)  EflitT^aU.  vsL iU.' eaa.  8e4iil-      Wikioi,  dtiircMd  la  the  HoUiir  of 
as  tiM  very  8|^k^o{^oarvf  Mr.  Jottice     LonU, WUpi«tiH».feuia  Jo^.  Mtv- d;: 

'  H  2  alternative^ 


178& 


▲TTammv* 
OsaaaAft; 

V. 


[  171  1 


tn  .Caim  .A«s«b»  ah»  Il!niiiiiiiiD< 

I78SL        -aheoMliM  ia-ber  niBd,  wkidi  it  oaUed- 1  contiagency,  ifitli  # 

wv^  donbla  aapect.    If  way  circuowtaiice  will  admit  die  comtnctioa 

■Ano««BC<      ta  bft  agnrable  to  ibe  intoat,  the  Court  will  gtva  the  wonb  that 

«-^*-       eoBMractk«^Pw6wyv.£/tei,  1P.W.A63.    laKeifyr.Fom- 

Mtfivi  iff  ^  ^y  cicaiiiuUDCe  wu  the  rdum, — tbe  aKtanglmacm 

iMraare  fall  uttrcwg^  for  here  the  readne  ii  givea  to  ibe  bnlbav 

•owbedwll  penooallydiapoHofit.    JFbrtA t. CAtfam*,  iP.W^ 

§SS,  .1M1  contnwd  a  cottliogBnt.d)iiic  without  iwoe,  m  to  tba 

pcnomlty,  dmu^  •  gaaeni  djii^  widimit  inuei  as  to  die  ml. 

adly.  The  l^Miet  e^ven  by  die  will  of  George  Bntee,  eie  aot  % 

auuhctioa  for  diow  given  by  Chndiaa.  •  It  u  hdd,  with  icipeet 

to  ntiifoctionB,  llut  en  identical  nua  owed  and  bequeathed^  dudl 

be  held  «  satiafaclion,  but  if  there  be  any  circumitaDce  wbidi 

ahewi  an  intentioD  to  give  %  bounty,  the  Court  will  rarton  the 

wordt  to  their  natund  leDK.    InCbxrki.Smtlt  3Atk.g6itbe 

Uipcj  beii%  to  be  ]^  ■  movlfa  after  Uie  decrnM,  vaa  taken  m  a 


Mr.  Graham,  on  the  nip.e  u^,  cit^  iP.W.G^  fiir  tb» 
sake  of  l.ord  Parker's  eipreju^oq,  yHao' JtffJMaa^.  aMUmavn, 
3  P.  W.  ^8.  Td  the  second  ^D^ittob,  he  laid-r-diit  wft  bom 
different   funds;  the  first,  I^ciea  boa  the  aieter*^  the  accoiM) 

from  George'i  own.  '  i    ■ 

.  Mr.  Attornof-Genertd,  &fi  ihe  other  aider-r-'nie  cooitiuetioB 
^bntepded  for,  woatdremove^hfBlaDd.iDai^  of  property;  tbemla 
aS  law  is,  that  luch  a  bequett  to  one,  with  a  general  Mwi'ariim 
over  afterwards  to  the  heirs  9f  Ihe  body^  ia  voicL  Keify  y.  toiler 
tteot  Uf  the  extreme,  and  was  da  the  ground  of  words  in  the  wil^ 
Old  die  nature  of  ^  property^  nhiqh  ip^  specific  petftmai  pp»* 
lerl^j — but  bfire  it  ia  uQt  living  at  tie  tm«  of  hit  4eathp_  pr  ui  laf 


wrty>  .     .     .  „   .    .      .  ^      .,.,.., 

^jtof  ety  particul^  periom,  or  at  a  cartel  numier  of  j/ffuit 
The  ptrti^has  miatalcen  the  legal  Unibj  and  dterefore  tbe  WM|ti)Hi 
tnuat  be  frustrated  rather  than  overt^v  the  rule  t^Mft^-r-^^^ft^ 
fitUv.  Bmerfitld,  1  Ves.  133. 154. 

.  Lord  ChoHceUor^-yr-TiM  ]«gsqes  wcfs  pajnUe  hg  dui  exMKhv 
ifuipediately, — he  has  qade  them  pi^abU  w  aui  mon^bs.,  ; 

.  ^2^.  &Igpyit^— Tbe'conAructioi^iniMtbedieniBe^ 
fKid,  if  my  brodier^tall  dfe  vridifNit  iaaue,  and  the  w«l4t|r  ki 
litui  have  any^wm  left  out^  for  tbey  are  .only  aqmw  «■»■ 
f  ua  tacite  iMtaut. 

{  173  ]         .  Msr  kadoeh,  itpti^ 

.  Xar4CJuuaa»r.rMr.MiudmMufa»ilbalk^igmiiW^ 
ibMiloto  ittba  bmdiwliBd  do  cbiMmv  tfomti  if  te  bad,  I 


19  tun  H  1««  CoUftT  OP  ClTAlVCBmY. 


■r 


ihottid  chink  if  it  ctme  to  that,   his  Honor's  decree  must  De       '  1782. 
wrong.    The  question  is,  wbeiber  there  be  any  thine  in  the  limi-  ^'"^^ 

tatioii  to  controul  the  general  gift,  if  he  shaU  die  mthout  ime,  it    ^'^j!Si!!i 
if  there  be  an  ^ecutoi^  devise,  if  he  shall  have  fw  issue.    I  beUete  «. 

she  meant,  if  there  was  issue  who  should  die,  that  it  should  go  Hiaoi 
Ofer.  The  hardship  of  the  construction  is,  that  the  words  ali'ie 
carried  back  to  the  sense  they  bear  as  to  real  proper^,  and  theta 
applied  in  the  same  sense  to  persortal.  It  would  be  hard  in  thb 
case,  if  she  meant  that  if  he  should  die  without  bsue,  livifig  at 
his  deaths  die  words  should  be  construed  as  if  applied  to  real 
€sCate«  I  am  sorry  the  judges  have  thought  themselves  bound  to 
constme  wills  contrary  to  their  own  opinion  of  the  intent.'  The 
wofda,  if  construed  here  otherwise  than  they  have  usually  been, 
wovid  overturn  die  rules  of  construction,  though  not  the  irnles  of 
law.  If  they  have  been  always  held  to  mean  a  distant  dyipg  with- 
out issue,  and  it  should  be  now  held  otherwise,  it  will  shake  die 
rule  of  property,  therefore  I  think  the  Master  of  the  Rolls'  decree 
ffbt.  1  remember  no  case  where  these  words  have  beeu  thought 
to  be  a  condngent,  not  an  absolute  estate-tail.  If  I  think  of  no- 
tkiog  fturther^  I  must  affirm  his  Honor's  decree  (a). 


Decree  affirmed.  ' 

9 

(a)  Vide  Biggc  v.  Betulqfy  post,  187,  aiid  the  caset  cited  in  the  note  to  it. 


«.C. 


JEx /MirTe  Harrison;  iz&^.huTb 

MSS.  S9. 

T^HIS  was  a  petition  for  a  new  trial  upon  an  issue,  to  try  the  a  brick-maker 
^   question  whether  the  petitioner  was,  or  was  not,  a  banfaupt*  taking  tlie  earth 
At  Ae  trial  hvras  proved  that  the  petitioner,  who  was  a  farmer,  J^w^hSMrfter?' 
imlaigmfiEBtnof  ttpwardsof^lOOa  year,  made  bricks  of  earth,  watda  naid  a  eon- 
tikea  off  the  waste  without  any  licence  ftt>ni  the  lord,  (towbote  iideratira,and 
he  afterwards  paid  a  consideration)  diat  he  had  used  a  kiln,  not  u^f^^^^^ti^ 
bqilt  by  himself,  for  that  purpose,  and  had,  at  various  times,  made  the  bankrupt 
from  40,000  to  70,000  bncks  every  year,  and  sold  different  quan-  lawa. 
titles,  aometimes  only  to  certain  persons,  and  sometimes  generally        [  174  ] 
to  all  who  came  for  them.     It  was  further  in  evidence  that  the  kiln 
WM  a  small  one,  not  fit  for  burning  more  than  7>000  bricks  at  a 
tioMU    One  of  the  witnesses  swote,  ne  was  employed  by  the  plaiit- 
tiff  to  make  the  bricks  at  a  certain  price,  and  that  he  sold  them  at 
an  advanced  value.    A  commission  was  taken  out  26th  May,  178 1, 
aad  lie  was  found  a  bankrupt.    Upon  a  petition  to  supersede  the 
^eosnmission,  an  issue  was  directed  and  tried  at  the  assizes  at  De^- 
iy,  when  die  counsel  for  the  plaintiff  at  law  cited  £Wils.  109, 
vrbich  case  was  not  denied  to  be  kw  by  the  counsel  for  the  defelid- 
an^  but  they  msisted  that  the  bankrupt  was  only  a  farmer,  aud  did 

nut 


174  .    Cash  Arovid  and  BBTBiifiNBD 

w!w*  '^^  ^^^^  bricks  for  sale^  but  for  his  own  use  only. — Mr.  Justice 
^ parte,  ^utUr^  wbo  tried  the  cause,  told  the  iury  the  question  was>  whe- 
04MiS9lr«  {^^  ^'^  bankrupt  kept  a  public  sale-kiln ;  if  he  did,  it  was  a  trad- 
ing within  the  bankrupt  laws,  but  if  it  was  a  mere  private  kiln  for 
bis  own  use,  and  that  having  too  many,  he  had  only  sold  to  a 
Deig^bour,  that  would  not  be  such  a  trading.  The  jury  found  that 
it  was  a  public  sale-kHn,  and  consequently  gave  a  verdict  for  the 
plaintiff's  assignees.    The  defendant  petitioned  for.  a  new  trial. 

.  Mr.  Serjeant  HUl  for  the  plaintiff*. — The  opmion  of  the  Courts 
respecting  farmers  and  innbolders,  dealing  much  more  largely  dian 
this  man  did,  has  been,  that  they  were  not  within  the  statutes. 
,  No  person  is  within  the  statutes,  13  Eliz.  c.  7. — 1  Joe.  1.  c.  \5* — 
521  Jac.  1.  c.  jp.  unless  he  uses  merchandize,  or  seeks  his  living  by 
buying  and  selling.  The  petitioner  is  not  within  either  branch  <rf' 
the  definition.  He  is  no  more  a  trader,  than  the  lessee  of  a  coal 
mine,  or  iui  alum  work.  This  was  a  selluig  only  in  small  quanti- 
ties; the  first  building  of  the  kiln  was  in  order  to  perform  a  con- 
tract with  bis  tenant :  but  not  done  for  a  livelihood,  or  by  way  of 
making  a  profit.; — His  principal  business  was  that  of  a  farmer,  he 
had  no  intention  of  seeking  a  livelihood  by  the  brick-kiln,  which 
W^s  9^  vei7  small  one. — ^The  large  kilns  for  trading,  (it  was  in  evi- 
dence) would  bum  13  or  14,000;  this  would  never  bum  ipore  tlum 
7fOOO. — No  man  can  be  a  bankmpt  by  selling  only  without  buying, 
on  this  ground  it  is,  that  innkeepers  and  farmers  are  not  within  die 
bankmpt  acts,  for  though  an  innholder  buys,  it  is  not  his  proper 
trade,  Cro.  Car.  548*  The  case  of  a  brick-maker  is  stronger,  he 
only  sells  bricks,  he  does  not  buy  them.  It  does  not  appear  that 
f  175  ]  this  man  bought  any  thing.  He  only  paid  a  consideration  to  the 
lord  of  the  manor.  If  a  man  makes  bricks  upon  his  own  estate, 
or  on  that  which  he  rents,  or,  as  in  this  case,  where  the  tresj[wss  is 
purged  by  the  consideration,  it  will  not  amount  to  a  tradn^,  to 
make  him  liable  to  bankruptcy.  In  Cro.  Car.  548,  Berklejf  held 
that  an  ipqbolder  was  liable,  because  he  bought  and  sold  for  the 
lise  of  his  customers,  and  their  horses ;  but  die  other  three  ju^^ 
ivere  of  a  different  opinion.  Here  he  could  not  mean  to  get  aTiv> 
ing.  )  Com.  Dig.  52^  refers  to  Cro.  Car.  549. — 2  Bla.  Com.  474. 
476*  From  the  nature  of  diis  dealing,  he  did  not  buy,  therefore 
was  not  within  the  statutes  any  more  than  the  lessee  of  a  colliery, 
pr  of  an  alum  work»  That  a  person  generally  called  a  brick-roakw, 
may  bd  a  bankmpt,  I  do  not.  oontrovert|  because  theygeneraUy 
buy  bricks,  bwt  here  it  is  otherwise. 

Lord  ChanceUor.-^Beetf  one  of  the  witnesses,  said  he  snppfied 
the  loam  and  sand,  at  IQs.  iitL  for  tliose  for  Harrison^s  own  use, 
.imd  IS^f  fpr  those  for  sale,  and  which  Harrison  sold  at  I4$.per 
IpOO,  and  tbatb9  madis  70^000  at  that  price. 
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Serjeant  Hi/i,— in  2  Wih.  IG9,  tbeCour^  without  going  into  1782. 

^  case  of  a  brick-maker,  only  took  a  distinction.    The  earth  behq;  v^^^^ 

■Mnofactured,  would  be  a  reason  to  make  it  a  stronger  case  than  ^'P^* 
those  stated,  and  would  bring  it  within  the  reason  of  £e  bnkeeper  nABBitov. 
and  farmer's  cases,  where  they  are  not  liankrupts,  because  they 
add  to  what  the;  buy. — It  is  not  merely  a  buying  and  selling,  but  m 
superaddition,  which  is  different  from  Daily  v.  Smith,  4  Burr* 
£148. — Here  is  only  a  mixture,  and  a  very  small  one,  of  buying 
and  selling.  If  he  had  dealt  in  a  very  small  way,  not  seeking  his 
living  by  it,  it  would  not  be  sufficient  to  bring  him  within  the  acts. 
Majfo  V.Archer,  Str.dlS,  shews  the  proportions  to  be  material. 

Ij^rd  Chancellor. — Suppose  an  innkeeper  was  to  lay  in  a  stock, 
where  every  body  might  be  supplied  as  from  any  other  shop,  would 
not  that  bring  him  within  the  statutes,  although  die  quantity  he 
sold  was  small,  if  the  demand  was  no  more  i 

Mr.  Madocks  cited  Crtsp  v.  Pratt,  Mar.  34.  A  farmer  buy- 
ing underwood  for  sale,  is  not  liable  to  bankruptcy* 

Mr.  jittorney-General  for  the  assignees. — I  admit  it  to  be  ne-  [17^] 
cessary  that  there  should  be  a  buying  and  selling.  If  a  man  was 
lo  get  the  clay  tirst,  and  sell  it  to  the  bankrupt,  or  the  bankrupt 
was  to  agree  with  the  lord  of  the  manor,  to  get  it  at  a  certain  price, 
rither  of  these  would  be  a  buying.  If  there  is  no  buying  here, 
there  are  many  cases  where  there  could  be  no  commission,  about 
which  there  has  never  been  a  doubt.  Such  as  a  pottery,  pipe  clay 
aakiog.  Mr.  tVet^iwood,  if  his  works  had  not  succeeded,  might 
andoubtedly  have  teen  a  bankrupt.  A  sugar  baker  would,  though 
he  should  purchase  the  whole  of  a  plantation.  So  maltsters, 
faper  makers,  distillers.  The  nature  of  the' trade  therefore  is 
iufficient.    The  price  given  will  not  be  material,  for  if  a  person 

Bve  him  the  soili  that  would  be  sufRcient.  ^fben,  as  to  the  extent, 
lie  extent  to  which  it  is  carried  on,  is  matter  peculiarly  fit  for  a 
jury*  If  he  made  for  his  own  use,  and  casually  having  too  many, 
sold  the  overplus,  I  should  have  thought  it  not  within  the  bankrupt 
hwa.  But  me  jury  here  have  found  that  it  was  a  public  sale  kifn. 
The  partv  to  be  a  bankrupt,  ought  to  sell  in  order  to  gain,  but  need 
not  actually  gain  a  livelihood  by  the  trade.  If  to  his  character  of 
a  farmer,  he  added  another  within  the  bankrupt  laws,  he  certainly 
as^t  make  himself  liable  to  bankruptcy.  'Ine  place  being  kept 
at  m  sale  kiln  constitutes  the  person  a  trader.  If  a  man  obtains  a 
diattel  interest  in  the  land  and  meliorates  it,  that  will  make  him 
liaMe  to  a  bankruptcy,  as  laid  down  by  Hob,  in  Skin.  292. 

Lord  Chancellor. — I  take  the  gift  of  tlie  case  to  be  whether  a 
nan  making  bricks  out  of  his  own  soU,  would  be  within  the  statutes 
of  baidirupts.    If  he  bought  of  another  and  sold,  then  that  would 

be 
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17IB9.         be  widiin  the  case  of  a  baker«  ind  a  great  many  other  caaei •    The 

wv^         {upe  maker  was  owner  of  the  soil,  and  yet  I  think  was  held  to  be 

Exforie        a  tMUikruDt,  thQiq;h  it  was  doubtful  formerly  whether  a  man  wbo 

BA9ai%9»»     bought  ^e  material,  and  converted  it  into  another  fonn,  as  the 

disuller  does,  was  liable.    It  seems  to  me  that  the  coovertiuf 
coals  into  another  form  is  not  sufficient  to  make*  a  man  liable. 

Mr.  iBalgt^t  on  the  same  side,  cited  Watkins  ▼.  Caddel,  B.  R, 
14th  Dec.  19  Geo.  3.  on  the  trade  of  an  iron>master^  where  Lord 
Mansfidd  said,  that  the  owner  of  the  land,  merely  preparing  the 
produce  for  market,  is  not  a  trader,  as  in  the  case  of  an  alum  work  *  ^ 
£  177  ]  but  where  the  foundation  of  the  estate  was  made  the  basis  of  a 
manu&cture,  as  in  the  case  of  a  brick-maker,  that  would  make  a 
man  a  trader,  and  cited  two  cases  on  the  home  circuit,  of  brick*'' 
makers  being  found  bankrupts.  The  extent  of  the  trading  is  not 
material,  PrieU  v.  Pidfteon,  B.  R.  12  Geo.  3.  1772,  a  ?ictuaner 
sold  out  of  his  house  by  retail,  two  gallons  of  brandy,  and  five 
dozen  of  wine,  the  jury  found  him  a  bankrupt,  and  the  Court  re* 
fiised  a  new  trial ;  the  Court  sayii^  this  was  a  proper  subject  for 
the  hiry  to  determine.  Wilkt  and  another,  assignees  of  Aaron,  a 
bankrupt,  aninst  Edmonds^  East.  13  Geo.  3. 1773,  an  innkeeper 
in  Comiru^e,  used  to  sell  liquors  by  doaens,  out  in  the  neighbour* 
hood,'  to  m  distance  of  three  miles.  Lord  Mantfieid  thought  it 
matter  to  leave  to  the  jury,  whetbor  be  was  or  was  nolT  a  baqk^ 
nipt  t. 

Ijoird  CluniceOorj-^The  only  question  is^  whether  a  man  mdb^ 
11^  bricks  on  his  own  estate,  or  on  that  which  he  rents,  shaQ  not 
be  a  trader  liable  to  the  statutes  of  bankruptcy,  thou^  he  shall 
expose  the  bricks  to  sale.  It  seems  here,  as  if  be  bou^rht  the  soil, 
which  founds  two  questions :  first,  whether  the  converting  the  soil 
into  bricks  for  sale,  would  make  him  liable;  second,  if  the  buyif^ 
the  soil,  and  making  it  into  bricks,  will  make  him  so. 

Mr.  Serjeant  Hi//,  in  reply,  cit^  Skio.  292.  and  Saundenon  v« 
jRofl^/ie,  4  Bur.  2064. 

Lord  Chancellor. — ^If  I  take  the  case  right,  the  judge  reported 
this  fiict,  that  after  two  persons  had  used  the  kiln,  the  bankrupt 
took  it  up  and  continued  it  with  Beet,  who  was  at  half  the  ezpence. 
of  the  kiln,  and  who  was  to  be  at  the  expence  of  getting  the  clayj 
the  fire,  t^e.  and  to  be  allowed  so  much  per  thousand  fpr  the  bricka 
which  were  to  be  the  property  of  the  bankrupt ;  that  the  cla^  was; 
dug  for  the  bankrupt,  and  under  his  authority,  which  made  it  the 

«  Nemi9m  v,  Niwtw,  1  Co*  Baok^  L.  76.  (Sd  edit.) 

f  See  the  euet  of  P«lflMa  v.  VmurkM^  f  T.  R.  57S.  and  Barihohmiw  ▼.  Om* 
im4,M^OfS»mlol^fm4wm^fkotnmo§. 

^si«e 
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at  if  he  had  the  lord's  licence  to  take  the  niaterials  he  found         1782. 

Beoeasary  for  makbg  the  bricks ;  that  the  bankrupt  engaged  the  ^^^/^ 

other  in  the  making  the  bricks,  and  in  taking  the  materials  out  of      ^^P^^ 

die  waate.1 — The  judge's  opinion  gi?en  to  the  jury  was,  that  if  be      ^^>^k>«o'« 

kepi  •  public  sale  kiln,  he  most  be  found  a  bankrupt.    If  it 

was  tme  that  he  had  set  up  a  private  kiln  for  his  own  use,  and 

finding  he  had  too  many  bricks,  had  sold  the  surplus,  he  could  not 

bave  been  a  bankrupt ;  but  if,  after  he  had  set  up  the  kiln  for  his 

own  use,  he  continued  to  employ  it  for  sale,  then  the  questions 

arise.     I  \vf  out  of  the  case,  the  buying  and  selling  in  the  form  of 

bricks  ;  that  would  not  be  an  arguable  case.    I  lay  ont  of  the  case        [  178  ] 

also,  all  that  has  been  said  of  farmers,  innkeepers,  ^c.  exercising 

other  trades :  either  they  must  be  only  consequential,  or  they  must 

be  beyond  the  measure  of  their  own  trade.    1  therefore  think  the 

case  of  the  vintner,  who  sold  five  dozen  of  wine,  hard  measure  (a). 

If  a  vintner  will  sell  as  a  wine  merchant,  the  quantity  is  not  mate* 

rial ;  it  is  a  separate  article  by  which  he  seeks  his  living.    If  a  great 

fanner  would  keep  a  chandler's  shop,  it  would  be  in  vain  for  him 

to  sinr  he  was  a  former :  the  manner,  more  than  the  quantity,  points 

tfiat  it  is  seeking  his  livmg.    The  principle  of  the  old  cases  is,  that 

the  parties  do  not  buy  and  sell,  for  though  they  buy,  they  do  not 

well  in  the  same  form.    The  effect  of  the  distinction  was  found  to 

ht  too  lai|^  as  it  would  apply  to  a  great  man^  trades ;  as  for  in« 

•taace,  a  distiller.    The  principle  therefore  received  another  appli* 

cation,  and  now  if  a  man  buys  raw  materials,  and  varies  the  form 

efer  so  much,  it  will  be  a  trading.    Clay  and  sand  turned  into 

bricks,  would  therefore  be  within  the  statutes.  But  diere  is  another 

grouod  upon  which  it  is  more  uncertain,  vrhere  he  vends  the  pro* 

dnee  of  his  oirii  ettate ;  because  that  is  not  a  buying ;  and  there* 

fore  the  cases  have  gone  upon  this,  that  the  man  merely  selling  the  ^ 

produce  of  his  own  land,  he  shall  not  be  liable  to  be  a  bankrupt. 

It  is  not  stated  to  have  been  decided  (hat  a  great  brick  maker, 

making  from  his  o>^n  estate,  can  in  that  respect  be  a  bankrupt. 

The  case  of  fVatloM  v.  Caddel,  is  only  a  saymg,  as  there  the  bank* 

mpt  bought  iron.    The  case  of  the  iron  master  would  be  like  that 

of  the  sugar  baker,  who  had  the  plantation ;  I  should  think  if  it 

was  brought  to  a  neat  question,  and  the  jury  thousbt  he  only  meant 

to  brii^  his  own  produce  to  perfection,  they  would  be  right  not  to 

And  him  a  bankrupt ;  but  it  would  be  very  difficult  to  bring  that 

idea  before  agury,  and  the  question  would  be,  whether  the  maH 

■want  to  carry  on  a  trade,  or  merely  to  meliorate  the  produce  of 

his  own  estate.    It  is  very  different  where  a  man  sets  up  to  aali 

bricks,  and  goes  ^about  tlw  coiintry  to  collect  materials ;  the  coN 

lecting  the  materials  will  be  held  ancillary  to  the  genei^  purpose. 

Porchamg  the  eardi  bf  obtaining  a  licence  to  mg  m  the  waste, 

.1 

(«)  Vide  P€twun  v.  VoMghtm^  1  T.  IL  579,    £x  partt  MmOe,  14  ▼«».  SOS. 
Cr^erArifiVeajiif,  1  Biof^ail 

VMfArhf 
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1782.         m^,  and  I  think  it  wouM,  be  held  to  b 


le  trade.    Here  the  earth  was  not  purchased^  but  taken  bj 
^]^{^       way  of  trespass,  which  would  amount  to  obtaining  a  liceiice,  and 

that  brings  it  within  the  bankrupt  laws ;  that  it  was  not  to  improve 
his  own  estate,  but  a  purdiasiiq^  of  the  earth  by  licence,  ancBbny 
to  carrying  on  the  trade  of  a  brick  maker. 

PeiUiou  for  a  new  trial  diimismL  * 

BUBNBT 

•  la  theesM  of  Pmktryt.  WeU$^  in  the  Coart  of  Kii^^f  Biiidl»  mtkmhmt 
Term^  1785.  A  conmiiMion  of  bankrupt  luiTibg  been  iwned  by  tbe  plaintiff;  uni 
he  having  been  found  by  the  comndssionena  bankmpt,  asa  brick-maker,  bron|^t 
an  action  of  treapaia  against  the  messenger  under  the  commission,  fbr  the  par* 
pose  of  trying  the  question  whedier  he  was  a  trader  within  the  bankrupt  fauriw 
The  cause  was  tried,  and  the  plaintiff'  found  to  be  a  bankrupt,  bat  upon  the 
point  of  hiw  being  argued  in  the  Court  of  Cmmmon  PUtu,  the  Court  were  of 
opinion,  that  under  the  circumstances  of  the  case,  the  plaintiff'  was  not  a  trMler 
within  the  bankrupt  laws,  and  Lord  Larngkbrnmiffh  pronounced  that  opiaioo  ia 
aa  argument  of  considerable  length,  a  fuU  report  of  which  the  reader  wUI  ffml  in 
1  Cooke'b  Bankrupt  Laws,  p.  62.  dd  edit.  Upon  this  judgment  a  writ  of  error 
was  bioaght  in  the  Court  of  Kinf^'s  Bench^  which  was  argued  in  the  tenn,  aod 
en  fWiioy,  Nsesai^^r  the  18th,  Lord  Umu0M  delivered  the  naaalBioas  opiaiaa 
of  the  Court,  as  follows : 

raid  MaatfliM. 

The  question  which  arises  upon  tliis  special  verdict  is,  whether  tbe  plain 
tlflT  was  a  trader  withfai  the  true  intent  and  meaning  of  the  statutes  caac^rafaig 
liankrapta. 

The  verdict  states  a  demise  from  the  Archbishop  of  GflU<r6«ry,  ia  the  year 
1767,  to  John  Pmiter  the  father  of  the  plaintiff;  of  an  eatensive  farm  of  aoo 
acres,  in  which  there  was  a  parcel  of  brick-ground,  for  SI  years.  It  stataa  ti- 
Buhur  demises  to  JoftaPerifcer,  the  faUier  of  the  plaintiff;  prior  to  that  iaiTdf, 
and  also  a  subaeqnent  similar  demise  to  the  phiintlff'  in  1780 ;  and  ttatea  tet 
one  WiUUm  Bermid^  for  SO  years  and  more,  before  the  year  17S8,  raotad  tlia 
Said  parcel  of  brick-ground  from  the  said  Jijbi  Parker  the  father,  and  nuuleaad 
aoid  bridis  there.  That  the  said  WiUkm  Benmd  died  in  the  year  1768,  nd 
upon  his  death,  the  phdntlff  took  the  said  brick-ground  into  his  own  pesnMoa ; 
and  then  and  there  bought  certain  materials  aiM  necessary  things,  whidi  were 
of  the  said  WUUam  Benmd  in  his  Bfe-time  used  ia  making  bricks  there,  at  the 
^palaationof^lSO,  and  then  and  there  made  bricks  and  tues  of  the  eartt  there, 
and  sold  them,  and  that  during  the  time  the  within  named  John  Dewy  Pitrker 
the  phdntiff;  so  held  the  said  land,  he  made  bricks  and  tiles  for  sale,  of  the 
earth  and  chiy  arising  ft-om  the  brick-ground,  and  bought  sand  and  fueL  which 
were  nccessaiy  ingrraieats  for  converaag  the  earth  aod  clay  Uilo  hridBi  nd 

I  shall  make  two  questions. 

First.    Whether  upon  this  verdict  WWkm  Bermd  was  a  trader: 

Second.  If  WOOmn  Benmd  was  a  trader,  whether  npon  this  verdiet,  ifte 
case  of  the  phdntiff' caa  be  distiagaisbed,  so  as  to  nnke  the  piainttfrao  trader. 

Brick-makinc  for  sale,  abstractedly  considered,  is  hi  &ct  carrying  oa  a  tiade, 
and  seeking  to  live  by  the  proffts.  Many  things  are  necessary  to  be  boa^t, 
which  can  only  be  psid  by  Ae  money  to  arise  mm  the  sale  of  the  bricks*  The 
credit  is  givea  to  no  risible  land,  bat  merely  apoa  speenktioB,  to  tte  prate 
ef  the  trade. 

The  objectioB  Is,  that  Wtakm  Bermd  rented  die  brick-ground,  aad  eonse* 
.^aeatiy  that  the  bricks  were  the  prodaee  of  his  owB  land.  - 

From  the  authorities  and  the  ftasoa  of  the  Udag,  I  take  the  true  ^BitlactioB 
lobethis: 

If  a  man  exercises  a  manufiwtare  upon  the  predaee  of  his  owe  laad,  at  a 
accessary  or  usual  mode  of  reapfaig  and  eijoying  that  produce,  aad  bringhig  it 

advaatageottily 
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9AfUUtMgbom]y  to  market,  be  than  not  h%  considered  as  i(  trader,  tkotigh  be  1789. 

ImyB  amterials  or  ingredients;  as  in  tbe  case  of  a  farmer  wbo  makes  cheese,  s^^^m^ 

thmigh  he  bays  raunet  and  salt ;  or  ivbere  a  man  makes  his  own  apples  into  cy-  jj,   ^^ 

der,  thongh  there  is  an  expence  attending  the  operation,  manv  tJiings  to  be       Ha  n'''^^ 

boaij^ty  and  perliaps  some  mixture  necessary:  bat  it  is  tbe  nsnal  mode  in  the       •KiASJtxf o«« 

eydnr  coonties,  in  which  the  owners  of  orchards  turn  their  apples  to  profit, 

and  bfing  them  to  market :  or  as  in  the  alum  case,  where  the  operation  was 

proved  to  be  necessary :  and  the  constant  mode  practised  by  ail  tlie  proprietnrs 

of  alom  works ;  or  in  the  case  of  coal  mines,  where  raismg  them  ont  of  tlie 

pH  is  as  necessary  to  the  enjoyment  of  that  species  of  produce,  as  reaping  and 

thrashing  is  to  the  enjoyment  of  com.    But  where  the  produce  of  the  land  is 

merely  the  raw  material  of  a  manufacture,  and  nsed  as  such,  and  not  as  tbe 

Bmde  of  raising  the  produce  of  land ;  in  short,  where  tbe  produce  of  the  land 

is  aa  ittsignificant  article,  compared  with  the  expence  of  the  whole  manufacture ; 

tbeie  in  troth  he  is,  and  ought  to  be  considered  as  a  trader. 

As  tliis  distinction  turns  upon  the  nature  and  manner  of  exercising  the  mann- 
ftctare,  and  the  motif  e  with  which  it  is  carried  on;  it  depends  so  much  upon  the 
Ight  in  which  a  jorv  sees  the  whole  transaction,  the  law  and  fact  are  so  blended 
togctber,  that  it  is  hardly  possible  to  distinguish  them,  and,  agreeable  to  what 
Mr.  Justice  BMr  did  in  the  case  of  Ex  parte  Hvriwny  I  directed,  when  the 
-mstfott  In  tUs  cause  came  on  befbre  me  at  CrovdMi,  that  if  the  plaintiff  made 
Micks  fcr  tiw  ose  of  his  own  buildings,  thoiu^n  he  sold  what  he  did  not  use, 
that  they  should  not  find  him  a  trader ;  bnt,  if  they  thought  he  carried  on  the 
(nde  Ibr  pnblic  sale,  merely  with  a  view  to  the  gain  he  expected  to  arise 
thereby,  dicy  might  nnd  him  a  trader ;  and  a  special  jury  nppn  that  trial  fband 
him  a  trader. 

In  this  case  WUIimn  Beraud  took  the  brick-ground  with  a  view  to  carrying 
on  a  trade  lor  public  sale  ^  the  land  producing  nothing,  the  lease  is  merelv  a 
Mrcfaase  of  the  clay,  and  just  the  same  as  if  he  had  bought  it  by  so  mocli  a 
md  <  be  bad  notiiing  to  do  as  a  farmer ;  his  sole  object  was  making  bricks  for 
iile  ;  therefore  we  think  he  must  be  considered  as  a  trader. 

Second  question :  Whether  the  case  of  the  plaintifir  can  be  distingnisbed  so 
•i  to  qaake  him  as  trader? 

Upon  the  death  of  Bsroiid  in  ir68,  he  took  possession,  paid  for  the  stock, 
aid  emfed  on  the  trade  in  like  manner,  and  made  bricks  tor  public  sale.  He 
lived  vritb  bis  father,  and  bad.  In  fiict,  a  joint  occapation  of  the  fmrm  with  his 
fhtlier ;  bat  the  father  was  the  lessee,  and  suffered  the  plaintiff  to  take  the 
brick-gronnd  solely.  The  father  had  no  concern  in  it,  was  liable  to  none  of  liis 
debts  npon  that  account,  and  therefore  the  farm  and  the  brick-ground  were  as 
distinct,  aAer  tbe  plaintiff  carried  on  the  trade,  as  they  were  in  the  time  of 


Tbe  plaintiff  bad  no  lease  or  interest  in  the  farm  'till  1780,  bnt  from  1768, 
he  is  permitted  by  his  father,  upon  the  death  of  Beraud^  to  come  in  his  place, 
and  cmny  on  tbe  trade  of  brick-making  for  sale,  as  Berutd  had  done  for  many 


The  lease  In  1780  is  immaterial,  if  he  traded  fVom  1768,  that  is  sufficient : 
daring  that  time  he  only  occupies  an  old  brick-kiln,  long  used  for  public  open 
gale,  and  makes  and  sells  bricks  accprdingly. 

'  Tlie  plaintiff  acted  Just  as  Beraad  had  done,  merely  in  the  capacity  of  a 
eonuDOil  brick*maker  for  sale— Banoad  rented  the  brick-ground  as  the  mode  of 
bnjiw  the  ctay.^Wbether  tbe  plaintiff  paid  for  the  clay,  or  had  it  bv  gift 
moB  pii  father,  makes  09  difference,  as  to  tbe  capacity  in  which  be  dealt ; 
wljcll  trp  think  was  th4t  of  1^  trader* 

J%tjwdgmifU  ef  ih$  Csavnsn  Pisss  rsofsssd. 

FhNn  this  judgment  of  reversal,  the  plaintiff  appealed  to  the  House  of  Lords, 
oihere  the  case  being  argued,  tiie  following  questions  were  pnt  totbe  jodges. 

%^  Whether  tbefinding  be  saffideatwhempon  to  gnmt  final  judgmenL 

t.  If  the  finding  be  insnflicient,  what  award  is  to  be  made  on  such  finding. 

S.  If  the  finding  be  sufficient,  whether,  upon  snch  finding,  the  pbdtitiff  In 
error  ap|>eaf8  to  be  a  trader  within  the  meaning  of  the  s^tutes  concerning 
bfMiknspts, 

0» 


'  f 


1791- 
1782. 


Haudov* 


CasBS  AftOVBD  AND  DbTKKIIIIIB* 

On  Tuada^p  15th  Mkrdb,  1787,  the  Lord  Chief  Baron  defiftred  the 
nimons  opfaiioo  of  the  Judges  present  npon  the  tint  qoestlon  in  die  nen 
and  open  the  second  question  tnat  a  Mnav/sekf  df  »«V9  onglitto  heawaral 

Whereapoo  it  was  ordered,  thathoth  the  jodgments  sboold  be  reteneili 
the  special  verdict  (being  insniBdent)8honld  be  aoDoned,  and  that  the  i 
of  AMf's  Bendb  should  award  a  ventre  facuu  d«  novOf  and  proceed  acodi 
to  law. 

The  pfadntiir  did  not  proceed  on  the  mdrt  de  novo^  but  brought  a  fresh  a 
in  tbe  Cwwmem  PImu  which  was  afterwards  dropped,  aild  sn  action  hn 
UktheKhg'tBeiiekf  which  was  tried  before  Mr.  Justice.  BvUer  and  a  q 
Jury,  7th  DiefmbiTf  1787,  the  Jury  found  a  special  verdict  (a) ;  but  it  appc 
that  the  plaintUT  had  left  off  brick-inaking  at  tbe  time  when  the  petltl 
creditor's  debt  accrued  due ;  tbe  defendant  waived  the  "medal  verdScV* 
general  one  has  been  entered  for  tlie  pfadntiff*    8eelCo.B.I#.€7.(tdedlt 


.  (a)  Lord  EU§m  has  observed,  that 
he  knew  no  instance  exeept  the  pre> 
sent,  in  which,  were  a  bankrupt  was 
contesting  hia  commission,  there  had 
been  a  special  verdict.    iyes»&Bea. 


(6)  This  point 
juoicial  considera 


has  nol  come  under 
jucudai  coniideration  In  any  case  sub- 
aeqnent  to  Ex  pmrte  Hwrriamu  and 
Wkl§r.  Pwrkir.  In  Arflwi  v.  fTtftlry, 
7  East,  44f,  tiie  subject  iras  much 
discussed,  but  the  d^i^on  does  not 
anterially  aflect  the  question,  as  in 
that  case  the  aUedged  bankrupt  took 
by  devise,  a  freehold  interest  in  the 
brick  eardi,  and  could  not  therefore 
be  considered  as  buyinc  any  thing 
which  he  sold  again.  InUietwo  for- 
nwr  cases,  the  earth  employed  in 
nwklng  brklu  was  acquired  ior  that 
very  purpose.    It  seems  however  now 


to  bewell  understood,  that  the  dl 
tion  comes  witliin  Lord  Jtosiifn% 
nition,  that  where  tbe  business  k 
ried  on  as  a  mode  of  eigeyl^ 
profits  of  a  real  estate,  it  is  no  tn 
out  when  carried  on  suJistanthiH 
independently  as  a  trade,  it  is 
within  the  bankrupt  laws.  Gs.! 
7th  edit.  p.  58.  And  it  seanm 
there  is  no  difference  whether  or  i 
is  a  tennor  or  a  fireelMlder.  Wm 
the  same  species  of  interest  bnt 
siiorter  duration,  and  therefiww 
principle  must  apply.  Ex  parfi 
JtuMrc,  8  Rose,  484.  £tvida£n 
tUdgif  as  to  trading  as  a  Bam  In 
1  Rose,  516.  1  Ves.  A  Bea.  SA 
pmrU  Gmrdmr.  1  Rose,  577.  1  Vi 
Bea.  45,  which  was  the  case  of  a  p 
slone  delivered  from  hfa 


quarry. 


8.C 
Sl>M.60f. 

A  spedal  direc- 
tion to  the 
Master  In  set- 
tlfasg  an  infants 
allowance  to 
consider  the 
birth  of  a  post- 
humous chil^ 
relhsed. 


BuBKBT  V.  Subnet. 

l^l'R  Scotif  moved  for  an  hicreaae  of  allowance  to  an  eldefft 
'^'^  and  that  there  might  be  a  apecial  direction  to  the  Maali 
makii:^  the  allowance,  to  conaider  that  a  potthwnous  child 
bom  unce  the  former  report,  by  which  the  present  allowance 
given,  who  was  unprovided  for.  To  shew  that  such  orders 
been  made,  he  cited  ilftss  Lanoy  v.  The  Duke  of  At  hoi,  2 
444.  Petre  v.  Petre,  3  Atk.  511,  and  a  case  before  Sir  Th 
Clarkey  where  he  made  such  a  special  reference.  But  tbe  J 
CAoficettbr  refused  tomakeanj  such  special  direction,  and  reft 
it  generally  to  the  Master,  to  connder  of  a  proper  advance* 

(a)  As  to  maintenance,  ride  Puirf^rd  ▼•  UwkUt^  post,  volt  iii,  416. 

Wy: 
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rm. 

Wynne  v.  Hawkins. 

THE  idaintiff  U  the  only  sunriving  child  of  JViUutm  Wynne,  Devte  to 
wlio  WM  the  only  aon  of  Johm  Wynne.  .  John  Wmme,  by  ^JJ^J^^J;^ 
iriDy  dated  in  1773^  gave  some  pecuniaiy  legacies,  and  then  went  wSUgimvaLi 
on  as  follows :  '^  and  as  I  have  lately  received  the  melancholy  ao-  akaU  fre  k^  <•  Mf 
**  count  of  the  death  of  my  dear  son  William  Wynne,  at  Bengal,  5JJ^j|JJ5[t 
''  who  has  left  a  widow  and  two  small  children,  and  I  am  infomned  ^rtain  to  ndw  a 
'  he  died  worth  five  times  die  fortune  I  shall  leave  behind  me,  tnuu 
**  which  will  be  a  handsome  provision ;  and  as  I  shall  leave  behind 
^  me.  over  and  dbove  the  said  legacies,  onlysufficient  for  a  decent 

*  mamttoance  for  mv  loving  wife  Maty  Wynne,  by  whose  prur 
'  deoce  and  economy  I  have  sgved  the  greatest  part  of  the  fortune 
'  I  shall  die  possesMsd  of,  fio(  doubting  but  that  she  will  dispou 
^  cfphat  thall  he  Ufi  other  depUh  to  our  two grand<hildren :  all 
^  die  rest  and  remlue  of  my  personal  estate,  goods,  chattels^ 
^  aiomes  in  the  stocks,  plate.  Jewels,  watches,  ana  household  fur- 

*  mtore,  and  virhatever  else  I  shall  be  possessed  of  at  the  time  of 

*  Biy  decease,  I  give  and  bequeath  to  my  loving  wife  Majy,  heiie- 
'  by  constituting  and  appointing  her  sole  eiecutrix.^  Ine  tes- 
ttfor  <Ued  in  September  1 775.'  The  wife  died  mtestate,  July  1781, 
sod  this  bill  was  filed  by  the  surviving  grand-child,  against  her  per* 
sooal  representative,  for  an  account  pf,  and  to  be  paid  such  part 

of  the  esute  of  the  grandfather,  as  remamed  undisposed  of  by        [  180  ] 
the  wife  during  her  life.     And  the  question  was,  whether  these 
words  made  an  absolute  devise  to  the  wife^  or  operated  as  a  re- 
mainder over. 

Mr.  Mantfidd  for  the  plainkiffw^The  words  <'  W  doubting,'' 
are  as  strong  as  those  made  use  of  in  any  of  the  cases,  such  as 
request  or  desire,  they  express  a  thorough  confidence.  He  cited 
0  Mod.  122,  not  doubting  sh^  would  be  kind  to  his  children, — no 
olgection  was  made  to  the  force  of  the  words  not  doubting.  The 
words  in  the  Institute,  are  peto,  rogo,  maudo,  Jidei  tua  committor 
and  have  always  been  held  compulsory. 

Mr.  Hardinge  on  the.  same  dde,  cited  Marland  v.  Tr^g, 
(Mte,  I4ft.)  Harming  v.  Ghn,  I  Atk.  46gL— 9  Vem.  466.— Fra. 
dm.  MO.  S.  C.  Trott  v.  Vernon,  1  £q.  Ah.  198.--6  Yi^.  iinom 
70  to  72. — I  Ves.  107. — there  i^  ih>  case  where  the  word  deure, 
ham  Bot  been  held  imperative,  though  there  have  beoi  cases  wbeie 
the  decree  has  been  contrary,  oa  account  of  the  uncertainty  of  the 
peffOQ  intended.    The  cases  2  Vem.  559,-10  Mod.  404.  are  too 

strong   * 


IM 
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[181] 


strong  to  argue  from.    That  of  Harland  v.  Triffg,  is  quite  otlt 
of  the  reason  of  this  case, — bopiug  he  will  continue  them  in  the 
famity,  is  quite  uncertain  as  to  the  persons,  S  Eq.  Ab.  ^1. 

Mr.  Attommf-General  for  the  defendants,  cited  Bland  t« 
Bland\  in  1745,  and  Birk/ieadyr.  Coward,  2  Vem.  116. 

■ 

Lord  ChanctUorj-^lt  a  bill  had  been  filed  in  the  life-time  of 
the  wife,  could  I  have  ordered  this  money  to  be  laid  out,  and  thai 
she  shouM  receive  the  interest  for  her  life,  and  ttien  it  should  go! 
over  i  These  are  equivocal  words,  the  intent  of  which  is  to  bft 
gathered  from  the  context.  If  the  intention  is  dear,  what  was  to 
be  siven,  and  to  whom,  I  should  think  the  words  not  donbtit^ 
would  be  strong  enough.  But  where,  inf  pomt  of  context,  it  is> 
uncertain  what  property  was  to  be  i^ven,  and  to  whom,  the  wordi 
iare  not  suflSciefit,  because  it  is  doubtful  what  is  the  cimfideooi 
which  the  testator  has  reposed';  and  where  tliat  does  not  appear^ 
the  scale  leans  to  th6  presumption,'  that  he  meant  to  give  the  wbolei 
to  the  first  take!*.  Here  he  look^  iipon  the  provision  made  by  fhfk 
fiither  of  the  grandchildren  as  an  ainple  provision,  and  meant  thia 
fbhune  to  p9M  through  the  pileasure  of  his  wife,  leaving  it  to  bei: 
to  use  what  she  pleas^,  and  ccmsequendy  to  make  the  residue  mkk 
ais  she  chose.  If  he  had  meant  imperatively,  he  might  emiijf!. 
have  used  such  words  as  would  have  effected  his  intention :  but  it 
is  impossible,  upon  any  rule  of  construction,  to  make  these  words 
an  6rder  upbn  her  to  pass  the  property  over. 


Bill  dismissed  f  • 


*  Cited  and  stated  vol.  ii.  p.  45. 

t  See  PiertoH  v.  Gamei,  vol.  ii.  p.d8~tS6.  («> 


(4i).See  alto  fbe  Editor's  note  at  the  conclMion  of  it. 


I' 


Barnes  v.  Allbk. 

Sd^of'pS^  THOMAS  ALLEN,  by  will,  3d  January,  1758,  devised  fbe 

estate  to  the  wife  residuum  of  his  personal  estate  to  bis  wife  for  life,  and,  af^sc 

for  life.  If  ibc  die  hcrdecease,  to  their  children^  but  «  if  it  should  happen  that  mv 

iTJSritr'  ;;  ^^  *«»  ^^P^^  this  nfe,  leaving  no  chUa  or  clrifdren  at  tfaj 

death,  to  teita-  time  of  her  death,  then  my  will  is,  that  my  trustees  shall  tranafisff 

toi^twobrothert,  *'  the  securities  in  which  my  estate  shall  then  be  vested,  to  my  two 

JtSl  STd^tr  "  ^^^^^  or  if  either  of  them  shall  depart  this  life  without  issue, 

t^^ln/^^  ^^  ^^^  ^  .^^  "^®  ^^  ^*  ^^«'  ^^^  ^^^^  ^  wted  hi  both  as  jolat. 
traairtB,  and  therefore  goes  to  the  representative  of  the  survivor.  ^ 

"  then 
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*  llieo  to  Clie  survivor^  and  I  hereby  give  die  same  to  John  Alien         1782. 
<*  and  Htmrjf  JUkn  accordingly.'*    11^'^  Allen  snmved  John         >^k^ 
il/feN,  bat  was  since  dead.    The  bill  was  ffled  by  plaintiff  jBomer,        BAaans 
executor  of  Henry  Allen,  against  the  widow  of  the  testator,  and         Aum. 
the  representative  of  Brie^et  Ashe,  niece  of  the  testator,  and  also 
die  representative  of  John  Allen,  tfie  other  brother^  to  have  the 
whole  of  the  testator's  estate  secured  for  the  benefit  of  the  plaintiff, 
mbject  to  die  life  interest  of  the  defendant^  the  widow, 

Mr.  ScUdtoT'General  and  Mr.  Uoyd  for  the  plaintiff. — The 
brothers  took  vested  interests,  sutgect  to  the  life  of  die  wife^^ 
Pmbury  v.  EUdn,  1  P.  W.  5G3^^SmUh  v.  Ball,  1  Eq.  Ab.  245. 
2  Venl.  347^  an  anonymous  case  cited  in  Pinburv  v.  EUdn.  If 
in  estate  is  p^'esi  with  a  charge,  it  will  vest  thougn  the  party  die, 
DeaMon  v.  RUlei,  last  Michadnuu  Term,  (ante,  p.  1 19*) 

Lmrd  Chtmcellor. — The  survivorship,  and  the  taking  by  survivor^ 
ik^  most  be  at  the  deadi  of  the  wife,  and  dien  the  qoestkm  is^ 
bom  bmdg  dead,  whether  it  ever  could  attach. 

.  Iff.  Attofney-G^neral  for  the  defendants.— Where  die  worcb 

ni^  tf  die  party  shall  die  without  issue,  the  legacy  must  fail,  if  die 

Initee  dies  befone  the  first  taker.     Horns  v.  Huthwaite,  ISdi'       [  IM  ] 

lUwember,  1777|  b  the  Exchequer^. 


Lord  Chancellor. — ^Tbe  case  in  Ventris  is  confirmed  hjKh^  r. 
Withers,  (For.  117.) — ^A  contingent  interest  may  vest  in  rif^ht, 
though  it  does  not  in  possession.  I  take  it  to  be  clear,  diat  if  a 
teitator  gives  a  legacy  upon  a  contmgency,  unless  die  contin- 
gency happens,  the  legacv  does  not  vest ;  but  the  case  of  an  execu- 
tory devise  is,  that  the  interest  of  the  first  taker,  and  that  of  the' 
aibsequent  taker,  vest  at  the  same  time.  Contingent  or  executoiy 
interests,  may  be  as  completely  vested  as  if  they  were  in  possession, 
h  the  case  in  Ventris,  the  contingency  was  only  as  to  the  possession, 
but  there  the  interest  was  so  vested  diat  it  might  be  transmitted. 

It  stood  over  till  the  first  day  of  causes  after  term,  when  Lord 
ChancelloT  declared  it  to  have  vested  in  die  two  brother^  (who 


*  In  tint  case,  Jolm  SmUk  gave  all  liis  iiiortita^es,  Iwnds,  aad  the  rest  of  ftii 
pcnanal  estate  (a),  to  his  wife,  upon  tba  foUoiriag  consideratiMa,  (iM-  dL)  iStmt 
at  Hm  decease  of  his  said  wife,  or  if  she  should  marry  agaia.  «f  500  be  pai4 1» 
iiHer  8mnk  Smith  out  of  die  afore-mcDtioned  estate,  vrlthin  six  moatos  aAer* 
htrdeccase  ormarriage.— Aifafc  SlMa  died,  liviiw  the  wife;  and  the  biU  was' 
fled  ^  her  lepresentatiTes  against  the  tkeaotrix  of  the  wife,  bstwasdtoaiisscd' 
witboiit  costs,  on  the  ground  that  the  legacy  was  not  given  till  after  the  wife'a 
ifeath,  or  second  marriage,  and  therefore  lapsed  bv  the  death  of  Stwnk  SmUk  i» 
itelWief  the  wife. 

<«)  In  both  my  MSS.  notes  of  this      414.  IS  MSS.  %\U   £t  vide  post,  t99: 
ic  it  Is  ital  and  personal,  n  M8S*     (t^eg.  HiU,) 

survived 
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178£&         MrfWed  the  testator/ bnt  were  tiiice  desd)  ts  j(mit-tetmnt9|  ioid 
"T^         Ueury  Alien  ha? ing  survived  John^  the  reskhiei  subject  to  the  wife's 
V^EiiBs        ipiterac  for  life,  belonged  to  the  phuntiff,  the  penonal  representa* 
tive  of  Hemy  (a). 

.(«)  At  to  tiie  iinettioB  of  j^t^Si^     118.  As  to  vtsting,  i>oii«M  v«  KatM-f 
nancy,  Tido  Perkgn^  t.  BsyalMi,  aple,     ib.  1191 


[  183  ]      Thomas  Brooks,  D.  D.  and  Elizabeth  bis^ 
s  c.  Wife,  late  Elizabeth  Adams,  Widow  aud>PlaitttiiEi. 

slKdk.60S,         Executrix  of  James  Adams,  Esq.  deceased,    3 

■ .  » 

Frances  Reynolds,  Widow,       •       .       •     Defendant 

There  being  a  do-  JAUES  ADAMS,  Esq.  byUb  wiU  gate  the  greatest  pmt  of 
^  for  payment  ar  his  pbUe  ^d  lineo,  together  wi^i  other  conaideniblo  spenifi^ 
«  tL'r^of  tiT  legaciesrand  dl  his  n4dy  mooe;  apid  secwties  for  mon^^MiB 
trnfteety  thongh  of  rent  and  debts  due  to  him  at  his- decease,  to  his  i^ife  the  plaintiff 
^xV^^^^  ^'zo^A,  tbcp  jE/izai«^A Adorns,  for  her  sofe  u^ 
•ado'  timt  de*  ^  appointed  her  executrix  of  his  will,  and  gave  .ber  tike  nae  oi 
cwe^ayeditar  tb^  rest  of  bis  household  goods  and  fornitnre  for  her  life^  nd 
lU^^^^  uy  bi-  devised  to  her  considerable  rei^  estates  for  her  life,  and  gave  €n 
proceedbig  atkiw  George  Howland  and  other  trustees,  all  other  his  freehold  and 
against  tiie  exe-  leasehold  states  w  particalivr  places,  andLthe  estates  detiaed  ioliia 
**^''*  wife  for  her  ^^9  ^^^  ^  decease,  and  also  bia  bonadiold  gocida 

aind  furniture  given  to  his  wife  for  lifis,  after  bev  decease,  and  all 
Qtber  bis  ff eebold,  leasehold  and  perfiwal  estates  upon  trust  for  \m 
children,  if  he  should  leave  any  at  his  decease,  and  if  be  dionM- 
die  without  leaving  issue,  upon  trust  to  sell  paut  of  his  freehold 
estates^  and  apply  the  mon^y  arinng  thereby  (after  paynKnt.  of.  his 
debts)  amoqg  the  children  of  his  niece  A*  SUnmell,  and  of  his 
niece  E.  WWiumaon,  who  should  be  tbeu  living,  and  to  convey  his 
freehold,  leaseiudd  and  personal  estates  devised  to  bis  wife  for  her 
life,  to  his  nephew  James  WilUanuonj  his  heirs,  executors,  kc^ — 
Jame$  Adanu  died  in  1775,  vritbout  issue,  and  the  plaindff  JE/t- 
zabeth  proved  bis  will  and  possessed  his  personal  estate,  except  his 
leasehold  estate ;  and  Howland  and  his  co-trustees  entered  on  the 
real  estates,  directed  to  be  sold.  In  Hilary  term  1777»  Hoabmd 
and  his  co-trustees  filed  a  bill  against  the  present  plaintiff  EH- 
suUfethf  the  testator*s  heir  at  law,  and  the  persons  claiming  under 
his  will,  for  the  directions  and  indemnity  of  die  Court,  in  executing 
their  trust;  and,  by  a  decree  in  that  cause  18th  December,  1777, 
the  will  was  established,  proper  accounts  were  directed,  and  it  waa 
ordered  that  the  personal  estates,  not  specifically  bequeathed,  ahouU 
be  applied  in  payment  of  the  testator  s  debts,  foneral  expenoes,  and 
legacies,  in  a  course  of  adkninistration,  and  that  the  clear  residue^ 

if 
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if  aAj,  should  be  paid  into  tlie  bank;  but  in  case  the  pdrsonlil  ll78€. 

estates,  not  specifically  bequeatlied,  should  not  be  sufficient  for  pay-  ^^^^m^ 

ment  of  the  testator's  debts,  any  of  the  creditors  should  be  at         Brooks 
liberty  to  apply  to  the  Court  for  payment  of  uhat  should  be  re*-       REYMoi.ui. 
maiDing  due  to  them,  after  application  of  such  personal  estate  in 
payment  thereof^  as  there  should  be  occasion.     Proceedings  were 
had  under  this  decree,  but  no  report  was  made ;  and  the  defendant 
Frances  Reynolds,  a  bond  creditor  of  the  testator,  in  Easter,  17812, 
brought  an  action  against  tlie  plaintiff  Elizabeth  upon  the  bond. 
Upon  this  the  plaintiffs  filed  the  present  bill,  stating  this  case,  and 
that  the  testator  died  indebted  to  several  other  persons,  and  that 
tlie  personal  estate,  not  specifically  bequeathed,  was  not  near  suffi- 
cient to  pay  his  debts  and  funeral  expences,  but  that  the  plaintiff 
Elizabeth,  having  in  her  hands   the   personal  estate  specifically 
bequeathed,  had  assets  to  pay  debts,  and  could  not  defend  herself  at 
law ;  and  the  bill  therefore  prayed  that  the  defendant  might  be 
compelled  to  seek  payment  of  the  bond,  under  the  decree,  that  tlie 
phintiff  might  be  quieted  in  the  enjoyment  of  the  personal  estate 
specifically  bequeathed  to  her,  and  that  the  defendant  might  be 
t€itrained  by  injunction  from  psoceediug  at  law.    The  defendant 
by  her  answer,  said  she  knew  nothing  of  the  decree  but  from  the 
lull,  and  insisted  that  the  personal  estate  specifically  bequeathed,  as 
well  aa  the  personal  estate  not  specifically  bequeathed,  was  subject 
to  her  demand,  and  that  she  had  a  right  to  proceed  in  her  action ; 
jdat  the  trustees  of  the  real  estate,  were  engaged  in  a  litigation 
conceroiiq;  that  estate,  which  might  be  many  years  depending,  and 
that  Ae  ought  not  to  be  compelled  to  wait  the  event,  especially  as 
her  debt  bore  only  ,£4  per  cent,  interest.    After  filing  the  bill,  an 
ByuDCtion  had  been  obtained  for  want  of  an  answer,  and,  upon  shew-^ 
lag  cause  against  dissolving  the  injunction  after  the  coming  in  of 
the  imswer,  it  was  insisted,  on  the  behalf  of  the  plaintiffs,  that  the 
creditors  of  the  testator  were  bound  by  the  decree  in  1777:  and 
for  this  the  counsel  cited  the  case  of  Martin  v.  Martin,  1  Ves.  211, 
and  Douglas  t.  Clay  {a),  before  Lord  Camden,  21st  February, 
\1Q1,  where  it  was  held  that  a  decree  at  the  suit  of  creditors 
•gainst  an  executor,  for  an  account  of  the  personal  estate  of  the  .  ' 

testator,  will  bind  other  creditors,  and  if  they  sue  at  law  the  Court 
iirill  award  an  injunction. 

Mr.  Miiford,  for  the  defendant,  endeavoured  to  take  a  difference 
between  this  case  and  those  of  Martin  V.  Martin,  and  Douglas  v. 
Ciajff  that  the  bills  in  tliose  cases  were  filed  by  creditors  where  the  [  18^  J  ' 
clecree  was  in  the  nature  of  a  judgment,  in  their  favour;  but^  in 
thb  case,  the  bill  was  filed  by  the  trustees :  that  in  the  case  wliere 
m  bill  was  filed  by  a  creditor,  those  who  come  in  contribute  to  tlie 
auit^-— that  here  there  was  no  order  for  creditors  to  come  in,  and 

(a)  1  Dick.  693.    10  Serj.  Ulli:$  MSS.  SCa. 

Vol.  (•  N  that 
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4iat  tliey  could  not  make  themselves  parties,  but  mast  wait  tHI  the 
other  parties  chose  to  carry  tlie  decree  into  execution ;  and  then 
must  abide  by  the  decree,  however  erroneoas,  as  they  conld  not 
re-hear  the  cause ;  and,  if  any  party  should  die,  they  could  not 
revive  the  suit,  but  must  bring  a  new  bill  to  have  the  benefit  of  the 
decree. — And  as  this  was  the  first  instance  of  an  application  to 
restrain  the  proceeding  at  law,  upon  the  ground  of  a  decree  to 
which  no  creditor  was  a  party,  it  ought  not  to  prevail.  Bat  L^rd 
Chancelhr  thought  there  was  no  difference,  for  the  creditors  bei^ 
may  come  in  before  the  Master,  and  the  reason  why  the  iigunction 
it  granted  is  this,  that  this  Court,  having  taken  the  fnnd  into  its 
own  hands,  will  not  permit  the  executor  to  be  pursued  at  law  (a). 

The  order  was  discharged,  and'the  injuyiction  continued. 


(«)  Where  tlie  Conrt  bsi  made  a 
decree  for  the  admiiiUtration  of  isiets, 
that  decree  U  in  the  nature  of  a  judg- 
i^nt  for  all  creditors,  and  the  Court 
wUl  interiKMM  hy  Mjnaction  against 
creditors  subsequeatiy  suing  at  hiw, 
either  at  the  application  oi  the  exe* 
cutor,  or  of  an  neir  at  law  a^fuust  hond 
creditors,  or  of  4he  plaintin  in  equity 
being  a  creditor,  morru  v.  The  Bank 
of  England,  JFor.  117.  4  Bro.  P.  C. 
S87.  Ed.  Tbml.  Jf<ireiii  v.  ilf«r<tR, 
1  Ves.  f  tO#  Dougku  V,  Cla^^  1  Dick. 
993.  Hardcastk  ▼.  Chattie,  post,  vol. 
iv.  165.  Paxtom  v.  DwglaM,  8  Ves. 
5S0.  Brook  v.  Skfnnery  t  Meriv.  482. 
M)yer  ▼.  KeartUy,  and  Cox  v.  King, 
cited  ib.  and  the  injunction  will  not 
only  l>e  eranted  to  stay  execution,  but 
extended  to  stay  trial.  Kenyon  ▼. 
WorthimgUmy  t  Dick.  668.  GoaU  r. 
F^yer,  t  Cox,  301 .  But  as  the  ground 
of  this  jurisdiction  is  (as  above  stated) 
tke  circumstance  of  the  Court  having 


taken  the  fund  into  its  own  hMids,  aatf 
as  this  can  only  be  done  by  the  opera* 
tion  of  a  decree,  the  Court  will  in  no 
instance  Interpose  before  a  decree. 
Bee  the  case  before  Sir  Joatfk  JstoO, 
mentioned  bv  Lord  Herdwieke  in  Jam* 
tin  V.  ilfertta,  1  Ves.  Sl5.  Rusk  t. 
Sin»y  4  Ves.  638 ;  and  in  Kke  mawiei 
a  mere  decree  lor  an  aooonnt  ^  tlie 
demand  of  a  creditor,  and  of  the  per- 
sonal estate  come  to  the  hands  of  the 
executor,  with  a  direction  for  payment 
<mt  of  the  result  of  the  accavnt,  is 
not  a  decree  to  prevent  the  execntors 
paying  a  j  udgment.  There  must  be  a 
report  and  final  decree  upon  It,  Parry 
V.  PkOipi^  10  Ves.  34.  For  other 
points  connected  witJi  this  sulnect  vide 
IlardcastU  v.  Chattley  post,  vol.  iv.  163. 
Paootom  V.  DfrngUu,  8  Ves.  5fl,  the 
cases  cited  above  from  Mv.  itfcr^si^s 
reports,  and  Farrel  v.  Smithy  t  B%*  it 
Be.  342. 
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Wttrtlmdis 
ordered  f;enerally 
to  be  sold,  and  tlie 
money  to  be  part 
of  thepcrKmai 
estate,  tiie  pnr* 
cbweristoot 
boead  to  sec  to 
the  application  of 
the  money. 


Smith  v.  Guyon. 

*^l^E  testator  ordered  his  copyhold  estate  to  f>e  sold^  and  the 
*'"  money  arising  therefrom  to  go  into  the  mass  of  bis  personal 
estate,  and  then  ordered  his  personal  estate,  (subject  to  his  debts) 
to  be  divided  into  four  parts,  one^fourth  part  to  A.  another  to  B. 
and  the  remaining  two'^ourth  parts  to  secure  the  payment  of 
certain  annuities  given  by  the  will.  The  question  was,  whether 
the  purchaser  was  bound  to  look  to  Che  application  of  the  purchase 

money. 
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teoliey.    By  Lard  Chancdlor^  the  purchaser  is  a  xnere  strtnger,  1783* 

md  is  not  bound  to  look  to  the  application !  where  the  estate  b  to  vy^ 

be  soldy  and  a  specific  sum,  as  «f  5,  to  be  paid  to  Ai  the  purcbaaer  0mith 

iniisl  see  to  the  application,  but  where  it  is  to  be  told  generally,  be  Guy  on* 
is  not^. 

*  Tbe  same  general  doctrine  had  bees  laid  down  by  the  late  Sir  Thmmu  Saod^ 
yffhea  Master  of  the  Rolk,  in  a  case  of  Tenant  v.  Jaclaon^  and  CoUon  v.  Kveratt^ 
the  lOtk  of  FfAnuirsf,  1774 ;  and  he  cited,  in  snpport  of  k,  Langky  ▼.  Lord 
ikifmdt  tka  lllk  of  Ifjqr,  174S.  It  was  alto  adapted  by  i<ord  Kein^m  apon  a 
Ithearina  of  tb^  fbraser  named  cause  (a)« 

In  JM  V.  J66«i,  the  9th  of  Feimary,  I78t,  (cited  by  Mr.  Bntler  in  his  note 
OB  €a.  Lit.  t90,  the  14th  edit.)  L»rd  CAifiic«llar  said,  where  debts  and  legacks 
a»  ckarged  op  laada,  the  imrchaser  wiU  lu>ld  free  firom  the  claim  of  the  leaatees, 
f«r  not  being  bound  to  see  to  the  dinchargie  of  debts,  be  cannot  be  expected  to  sea 
to  the  discharge  of  legacies,  vrbich  cannot  be  paid  till  after  the  debts.  And  in 
thr  case  of  Beynon  v.  GotHms^  (rq>ortf  d  on  a  different  point,  post,  vol.  ii«  p.  S^5, 
and  cited  in  the  aame  note  by  the  name  of  Bnfnfm  v.  GihhB\  the  bill  was  dis* 
arisscd  as  to  the  pnrcbasrrs,  uith  costs,  tliey  not  being  boitod,  nnder  the  charge, 
to  see  to  the  application  of  the  porchase-money .  Vide  SitMing  v.  Skalmeft  1  Vera. 
SOI,  where  it  is  held,  that  if  debts  are  particularly  specified  the  purchaser  must 
SM  to  iIm  payaient ;  bnt  if  more  is  aokl  ihan  is  saflieieat,  he  is  aot  obliged  to 
aalarivt^tbeacconnt.  Vide  also  1»iin«A  ▼.  KM,  ibid.  S40,  aad  ITA^.  ▼.  i^eoiie, 
iTes.  ai5,  and  Rogers  t.  SkUUamu,  Amb.  188(6). 

(a)  $ee  tfiese  cases  referred  to  by  chafers,  p.  434,  et  jMg.  5th  edit,  whidb 

Mr.  A^dea  from  the  Register  Boole,  contains  every  thing  that  is  be  fotmd 

B.l77S.fol.l20.481.B.l747»lbl.300.  on  the  subject.    Tht  Editor  has  ia 

Vend,  dc  Pnrch.  436.  5th  edit.  vain  searched  every  public  and  private 

(i)  As  to  the  obligation  of  a  pur*  collection  of  MS.  report!,  to  which 

to  see  to  the  application  or  the  he  had  accefs,  for  the  judgment  of 


Mrehase-money,  the  reader  is  re-  Lord  Thmrluw  in  the  case  ofCuthbert 
lerrcd  to  the  admirable  Treatise  of  v.  Baker^  which  is  there  referred  to* 
Mr.  Smgdtn  on  Vendors  and   P4u:« 


Newman  v.  Nbwmak*  ••C-     . 

la  Sat.  i^*9 
Appeal  from  the  Rolls* 


JfiSS.  9$. 


k  N  estate  had  been  settled,  upon  the  marria^  of  the  Ute  Mr.  The  wife  baiaf 

"^  Netvmati  with  the  appellant,  his  now  widow^  on  the  husband  ^^^  ^  a«^ 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  issue  of  husband  f^asW 

Ae  marriage,  remainder  to  the  wife  in  fee,  and  a  bond  given  to  bywilLaaiatmMt 

aecure  the  sum  of  *£S0  per  ann.  to  the  wife^  in  case  she  should  ^"J'jftjJ^JJf^ 

surviYe^  sls  a  furthar  provision.    Bjr  will  in  17^8,  the  testator  mhai  proper^iii 

dmaed  another  real  estate  to  the  wife  for  life,  remainder  to  the  Ucv other elauas* 

JMie,  if  there  should  be  anyi  in  da6iultx>f  ^ssju^  then  to  her  in  ?Jf  ^JjSJJiu^ 

fee,  in  bar  of  her  other  claims,  and  gave  her  the  residue  of  his  pMreirieiute, 

personal  estate,  after  some  specific  and  pecuniary  legacies,  in  the  she  cannot  take 

Moam  manner,  and  made  her  e^ecutri^  I  but  the  will  was  not  duly  w^^^^JjfJ'^* 

yff^yfy^  to  pass  real  estate.    The  question  v^as,  ,w4iether  the  widow  betwoen  the  per* 

abould  take  the  personal  estate  together  with  her  other  clauns,  or  aonal  estate  afooa, 

must  elect  belween  than,  altfaou^  the  real  estate  could  not  pass  jl^^r  tba^Tua- 

N  2  by  ,^^ 
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by  the  will.    It  wtets  heard  at  the  Rolls,  and  his  Honor  decreed 
that  she  must  elect,  but  postponed  the  election,  'till  an  account 
taken  of  the  personal  estate. 
And  now  on  appeal  from  the  Rolls, 

Mr.  Attorney-General,  Mr.  Pooley  and  Mr.  Harvey,  for  the 
appellant,  insisted  she  was  not  bound  to  make  any  election,  biit 
might  take  both  the  personal  estate  under  the  will,  and  likewise 
what  she  claimed  under  the  settlement :  that  it  depended  on  the 
intention  of  the  testator,  who  meant  to  give  her  the  real  aa  well  as 
personal  estate,  in  exchange  for  her  claims,  and  therefore,  as  she 
could  not  take  the  whole  provision  he  had  made  for  her,  she  should 
not  be  bound  to  make  her  election.  On  the  other  side  it  was 
contended,  she  could  not  take  under  the  settlement,  without  giving 
up  whatever  she  took  by  the  will,  and  for  this  was  cited  Boughion 
V.  Boughton,  2  Ves.  12. 

Lord  Chancellor. — ^The  will  relating  to  real  estate,  and  not 
being  duly  attested,  is,  so  far,  out  of  the  case.  The  words  extend 
to  all  her  claims. — The  thing  required  is,  that  I  should  confine 
general  words  to  particular  devises. — ^There  is  no  room  for  die 
questiou.    His  Honor's  decree  is  right  (a)« 

(«)  As  to  the  doctrine  of  election,  vide  Peaf9oh  r*  Ptivnon,  pout,  f9S,  and 
Finch  T.  FincH^  pott,  vol.  iv.  38. 


In  Court,  Mick* 
1779.    LiDcoln*s 
Inn  HaU,  F^.  23, 
1783. 

Penond  estate 
bequeathed  to 
F.  U.  her  cxe- 
cntors,  adminis- 
traton,  and 
a«iaa*»  bnt  <<tii 
^  em$e  ^  the  detOk 
**¥F.H.wUh4mi 
^Imh^"  re- 

laalnderover; 
this  remainder 
over  U  too  re- 
mote, at  It  most 
heeoBttmedagew 
netal  dying  with- 
oai  issue. 


(e)BiGOE  V.  Bensley. 

KTARRIS,  by  his  will,  made  in  the  East  Indies,  and  bearir^ 
-'"''  date  15th  January,  1749,  bequeathed  all  his  personal  estate 
to  his  wife  Frances  Harris^  to  hold  to  her,  her  heirs,  executors,  ad' 
ministrators  and  assigns,  for ever,^nd  appointed  her  sole  executrix, 
but  in  case  of  the  death  of  Frances  Harris  without  issue,  then  he 

fave  the  whole  to  the  eldest  son  of  his  brother  Richard  Harris,  his 
eirs,  executors,  administrators  and  assigns,  and  if  there  should  be 
no  such  son,  then  to  his  said  brother  Richard  Harris.  The  wife 
survived  -her  husband,  married  the  defendant,  and  is  since  dead 
without  issue.  Tlie  defendant,  who  survives  her,  claims  the  whole 
interest  in  her  right.  The  bill  is  brought  by  the  plaintiff,  claiming 
under  the  devise  over.  This  cause  was  heard  in  Michaelmas 
Term  1779. 

Mr.  Attorney^General  Tor  the  plaintiff. — ^The  wife  proved  the 
will,  and  married  the  defendant.    If  the  application  of  the  word^r^ 


(<)  F«  contra  Knight  v.  EUU,  pott,  vol.  ii.  470. 


it 


if 
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^  if  slie  die  without  issue/'  be  a  dying  without  issue  living  at  tlie  1783. 

tinje  of  her  death,  then  the  devise  over  is  good.    There  was  in  this  ^-^^*' 

case,  a  further  supposed  event,  that  Richard  Harris  should  havfe  Bi6©« 

no  son,  tbeu  the  devise  was  in  favour  of  Richard  Harris  himself.  Biks'lit. 
If  the  testator  meant  a  dying  without  issue  indefinitely,  it  could  not 
affect  the  son  of  a  person  then  living,  much  less  that  person  him- 
self. The  event  must  be  decided  at  the  death  of  Frances  Harris. 
Till  the  time  of  Dormer  v.  Beauclerk,  2  Atk.  308,  the  words 
dying  without  issue,  were  construed  as  they  were  generally  used. 
In  a  late  case  Keilu  v.  Fowler,  1st  February,  1/68,  Fearne  C.  R. 
368,  3d  cdit.(£«)  o  Bro.  P.  C.  309(6),  the  opinion  of  the  judges, 
given  in  the  House  of  Lords,  put  the  authority  of  Dormer  v.  BeaU" 
clerk,  very  much  out  of  the  case,  except  where  the  circumstances 
are  the  very  same,  Target  v.  Gaunt,  I  P.  W,  432,  Pinburyy. 
EUdn,  1  P.  W.  563. 

Lord  Chancellor. — Was  not  the  argument  in  Keily  v.  Fowler, 
that  the  obvipus  meaning  of  the  words  was  a  general  failure  of 
issue,  but  controllable  by  words  or  circumstances  i  I  take  it,  that 
in  a  general  sense  they  go  to  9  general  failure. 

Mr.  Selwyn  on  the  same  side. — ^Thc  defendant  insists  that  it 
was  a  gift  of  the  whole  to  the  wife.  Tlie  words  are  to  be  taken 
in  tlieir  obvious  sense,  Forth  v.  Chapman,  1  P.  W.  663.  ^ViU 
,  Matthew  Mannings  case,  there  was  no  limitation  over  of  personal 
estate,  after  that  a  number  of  cases  carried  the  doctrine  much 
farther. — ^There  is  a  difference  where  the  remainder  is  vested  or 
contingent ;  if  it  be  contingent,  it  may  be  good  or  bad  according 
as  the  event  turns  out,  Target  v.  Gaunt, — Pinbury  v.  Elkin, — 
Gower  v.  Grosvener,  Barnard.  58. — Sabbarton  v.  Sabbarton,  For.  [  189  ] 
245.  Shepherd  v.  Lessingham,  30th  October,  1751  (c),  where  the 
word  leaving,  occasioned  the  determination  that  the  limitation  was 
not  too  remote. 

Mr.  Madocks  for  the  defendants. — In  Pinbury  v.  Elkin,  and 
F(n'th  V.  Chapman,  the  first  disposition  was  for  life  only. 

Mr.  Kenyon  on  the  same  side. — ^The  rule  is,  that  whatever 
words  would  give  an  estate  tail  in  land,  will  give  the  whole  interest 
jn  personalty,  Duke  of  Norfolk*s  case,  3  Ch.  Ca.  1. — Primd 
facie  '*  to  a  man  and  his  heirs,"  signifies  the  whole  interest,  unless 
there  are  words  to  shew  the  testator  meant  issue  living  at  the  time 
of  his  death.  In  Forth  v.  Chapman,  the  word  was  leaving,  this 
fioes  not  appear  in  Pecre  IViliiams,  but  Lord  Hardwicke  in  the 
case  of  Dormer  v.  Beauclerk,  said  he  was  counsel  in  that  case, 
and  that  great  weight  was  laid  upon  the  word  leaving, — Lord 

(a)  EM*  ^t  p.  48S.    (6)  Edit.  Toml.  ▼ol.  iii.  790.    (e)  11  Serj.  /fi/r/i  MSS.  ,V).\ 

Hardwicke 


t8&  CaSBS  AlOVXD  AND   DBTtfIlMlNEI» 

>789*         Hardwkke  unifonidy  made  the  dbtinctioD*    In  Dormer  v.  Bemh 

w^^^  clerkf  the  words  were  very  lika  those  in  this  case.-    lo  Keify  t, 

Bieet  Fowler,  the  executors  nominatim  were  to  distribute  the  property, 

BsMJ*rr«       ^"  Daw  v.  Lori2  Chatham^  reported  by  the  name  of  Lord  Chaiham 

▼•  TothUf  6  Bro*  P.  C.  450,  the  whole  argument  proceeded  upoil 

the  allowance  of  this  princij^.     Saltern  ▼•  Saltern,  d  Atk.  S76i 

^I^  inclination  of  Lord  Uardmeke  was  to  lock  up  property^  tail 

he  could  not  giYe  effect  to  litnitations  of  tliis  sort. 

Mr.  Attomey^General  in  reply.* — It  would  be  hard  if  no  othel 
words  would  supply  the  jdace  of  the  word  leaving:  dyingmt/uM 
ume,  signifies  without  leaving  iuue.  The  death  of  Frances  Hmrri§i 
is  the  cireunstanoe  which  r^^ates  the  question;  it  is  to  be  decide 
then ;  if  the  brother  takes  that,  he  takes  absolutely ;  if  be  doai 
not  take  then,  he  never  takes.  If  he  had  a  son  bom  after  the  dealli 
of  Frances  Harris,  that  son  could  not  take  :  so  it  is  of  the  fAthei 
if  there  be  a  son  at  that  time.  The  question  is»  who  is  the 
person  to  take  at  the  death  of  Frances  Harris.  This  is  a  miidi 
8tff<Higer  <!ircamsitaAce  than  any  of  those  in  the  oases*  The  cirGiiaii 
stances  of  Keily  v.  Fowler,  tvere  very  slight  to  take  it  out  of  ths 
rule.  Mr.  Feame  states  it  to  be  that  the  executors  were  to  make 
the  distribution.  I  believe  all  the  confusion  has  arisen  from  ati 
(  100  ]  tempting  to  lay  down  a  rule.  In  Daw  v.  Lord  Chatham,  the 
question  was  not  applicable,  the  reason  there  was,  that  Leonora 
taking  by  express  words  an  estate  tail^  the  remainder  over  was  imM 
good. 

Lord  Chancellor. — /  agree  with  you  tlmt  the  general  sense  oj 
dying  without  issue  is  at  the  time  of  the  death  (a).  That  is  die 
grammatical  construction,  and  is  the  sense  in  general  of  those  who 
iise  the  words,  lliere  should  be  as  little  contradiction  as  may  bs 
in  the  determbation  of  the  Court,  the  words  leaving, — and  aJfUr, 
go  far  towards  overturning  the  rule.  It  would  be  better  sense  to 
say  that  in  Keily  v.  Fot^ler,  there  was  no  other  rule  than  Mr. 
Feamis.  The  contingency  cannot  be  fixed  until  the  period  of  the 
former  event  is  fixed.  It  would  vest  in  the  father  and  son,  and 
would  transmit.  If  the  father  had  issue  which  died,  and  then  the 
'  first  taker  died,  the  father  would  take,  if  the  period  was  to  be  the 

death  of  Frances.  I  shall  not  go  further  than  I  am  obliged  by  the 
cases,  in  determining  against  what  I  think  the  meaning  of  the  tes* 
tator,  which  1  am  afiraid  I  must  do,  or  overturn  the  established 
rule.  1  did  not  know  it  was  to  come  on  to-day,  and  meant  to  locJ^ 
into  the  cases  before  the  first  day  of  causes  after  Term. 
It  stood  over  for  judgment. 

(tf)  Sir  W.  Gfwiif  in  the  Ute  case  of     two  paftssges,  tlie  one  printed  in  italict 
D9im  v.  Penmyf  1  Meri? •  t^,  noticeA  the      htrn,  the  otticr  in  the  tii|[>»e<ioent  jn^ 


inaccufacy  of  the  report  of  thb  case,      meat. 
OS  there  is  a  eontraUictioci  between  the 
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February's,  ITS:},  Ijord  Chancellor  gave  judgment  in  ^is 
cauie.  Toe  reporter  was  absent,  but  has  been  fayoiired  with  ao 
accurate  account  of  what  passed. 

Lord  Chancellor* — ^The  first  question  is,  what,  abstractedly 
from  little  points  and  circumstances,  would  be  the  efiect  of  the  gift 
to  Frances  Harris,  lliere  is  not  a  single  case,  not  even  that  of 
Jtkinson  v.  Hutchinson^  (3  P.  W.  £58.)  which  does  not  hold  that 
sach  a  limitation,  after  these  general  words,  is  too  remote.  I  shall 
notice  only  Dormer  v.  Beauclerk^  in  Atkyns,  it  is  a  very  good  note* 
The  general  words  are  to  be  varied  OMiy  by  circumstances  arising 
upon  fair  demonstration.  There  are  not  less  than  57  cases  upon 
this  point.  To  call  dying  without  leaving  issue,  the  natural  sense 
of  dying  without  issue  is  against  all  the  cases.  In  tiiis  case  there  is 
no  one  circumstance  which  has  occurred  in  the  others.  In  Dormer 
V.  Beauclerky  it  was  held  that  the  word  then  could  not  and  never 
did  make  the  difference.  It  is  merely  a  word  of  relation,  not  an 
adverb  of  time.  Upon  Lord  Hardwieke*9  authority,  I  must  hold  the 
word  ^A^ndoes  not  make  a  difference.  As  to  the  gift  of  the  brother, 
Dormer  v.  Beauclerk,  is  a  stronger  case  as  to  tliat  point.  It  was 
argued  there  upon  the  circumstance  of  the  JEdfiOO  being  meant  as 
a  portion,  that  being  a  maintenance,  and  given  after  a  dying  witb- 
iOttt  isaue,  it  must  mean  leaving  no  issue  (a). 

Bill  dismissed. 
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(a)  The  cases  upon  this  subject  Mrliich 
€ten  in  Lord  Tkurlow's  time  were  so 
■amerotts,  as  to  excite  the  above  ob- 
•ervmtion,  have  maltiplied  so  extreme- 
ly, that  it  is  impossible  to  do  more  in 
me  present  publication,  than  to  refer 
<he  reader  to  Mr.  Ari^^rmoa's  Digest, 
where  they  are  collected  and  arranged, 
voL  ii.  944.  To  these  may  be  added, 
Sdkdd  V.  VemoHf  1  Eden,7f.  Grayv, 
SUwm^  ib.  ISM.  Taylor  ▼.  Clttrke,  3 
fden,  SOS.    drey  v.  Montagu,  ib.  205. 


HowMfiU  V.  TceSf  ib.  216.  Deatouches  v« 
Walker^  ib.  561.  Bodetu  v.  Lord  Gut- 
way  ^  ib.  297.  Spriffge  v.  Jeffiiry,  l 
Cox,  63.  Doe^  dem.  EIH»  v.  RIU$^ 
9  East.  .182.  BarUw  v.  Salter,  17  Ves. 
479.  Lyon  t.  MUtktUy  1  Mad.  467,  and 
the  report  of  TothiU  v.  Fitt^  sabjoined 
to  it.  Down  ▼.  Penny,  1  MeriT.  SO. 
Brounktr  v.  Bagot,  ib.  271.  Elton  v. 
Eaion,  19  Ves.  75.  Britton  v.  Twining^ 
3  Meriv.  ia8« 


Godwin  r.  Munday. 
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JOHN  MONDAY,  seised  in  fee  of  an  estate,  by  his  will» 
^  bearing  date  the  18th  June,  1757,  devised  the  same  to  his 
second  son  James  and  his  heirs  for  ever,  after  the  decease  or  mar- 
rii^e  of  his  (the  testator's)  wife  Elizabethy  with  a  proviso  that  he 
shoold  pay  unto  the  testator's  daughter  Mary,  then  wife  of  tlie 
plaintiff,  and  since  deceased,  the  sum  of  «£1Q0,  and  unto  Martha 
XBO,  U>  be  paid  within  one  year  after  the  death  or  marriage  of  bia 
wife.  The  testator  died  some  time  after,  leaving  Stephen  his 
eldest  aon  and  heir  at  law :  Elizabeth,  the  widow  enters,  Mary 
GeAm  died  19tb  Uay,  1774»  Elizabeth  tim  widow  died  4th  of 

November, 


In  Court,  Eerter 
1776,  Lincuhi's- 
Inn  Hall,  I7th 
Mtrch,  17S3* 

Devise  of  estate 
to  second  ion  J. 
after  the  decease 
orBMrriageofthe 
wife,  charged 
with  ^100 10  tes. 
tator*!  daughter 
ill«r«. — Mmry 
dle4  ttving  the 
wife,  hot  held  the 
legacy  vested  in 
JiMry,  and  trans* 
nwibletohtr 
repretentatirt. 
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November,  1 77&  The  plaintiff  obtained  letters  of  adminiatn 
to  his  wife  Mary,  and  filed  this  bill  for  <£lOO  given  to  her  cha 
upon  the  estate. 

This  cause  was  heard  in  Easier  Term  1779* 

Mr.  Ambler  for  the  plaintiff. — ^The  question  is,  whether 
l^acy  vested  in  Mary  Godmn.  The  legacy  vested  in  hei 
much  as  the  estate  did  in  James  Munday.  The  proviso. opei 
as  a  charge  upon  the  land.  These  words  **  so  as"  *^  provi 
'*  in  consideration  whereof'  all  operate  as  charges,  Baco 
Clerk,  Pr.  Ch.  500.— Oifce  v.  Heath,  1  Ves.  \S5.—Kite  v.  Bi 
1743f  which  was,  I  give -to  Lord  ■  ,  all  my  goods,  payini 

l^acies  contained  in  a  schedule. — *  Pawsey  v.  Edgar,  bi 
Jjord  Bathurst. — ^Where  it  is  uncertain  whether  the  time  will  c 
or  not,  the  Court  has  said  it  shall  not  be  raised,  unless  it  is  wai 
fFty  V.  Fry^  t7th  June,  1753,  devise  to  testator's  wife  for  20  j 
remainder  ^n  tail,  apd  a  l^acy  payable  to  his  daughter,  within 
year  after  Uie  de^th  of  the  wife,  the  daughter  died  in  the  life  ol 
mother;  the  question  was,  whether  this  legacy  sunl^  into 
estate ;  Lord  Hardwicke  said  the  rule  was,  that  if  the  legacy 
payable  at  a  particular  time,  and  the  child  dies  before  tbit  t 
the  legacy  shall  sink,  because  it  is  never  wanted.  But 
case  is  not  within  that  rule.  There  was  an  attempt  to 
test  it  where  the  party  died  within  the  year  after  the  d 
of  the  person,  a  year  after  whose  decease  it  was  to  be  i 
Hodgson  V.  Rawson,  1  Ves.  44,  where  Lord  Hardwicke  bel 
vested,  and  that  the  time  was  only  given  to  the  remainderrmai 

*  Pawsey  v.  Edgar^  lincoln's-Inn^Hall,  17th  December^  1776. 

Testator,  by  wiU,  dated  9th  April,  1739,  devised  real  estate  to  his  vnSt 
perance  for  her  life,  remainder  te  his  son  Robert  in  tail  male,  remainder  to  hi 
testator's)  right  heirs  in  fee,  upon  condition  tliat  Robert^  or  those  then  in  w 
sion  of  tliis  estate,  should,  vritiiin  six  montlis  after  the  death  of  testator^ 
Day  his  two  daughters,  Mary  and  Temptrance,  a£lj900,  viz.  of^OO  to  each,ai 
terest  at  «£5  per,  cent,  from  the  death  of  tlieir  said  mother,  with  power  of' 
to  the  daughters,  in  default  of  paymeot :  Augusty  1739,  testator  died.  At 
1754,  Temperance  the  daughter  dipd,  December  21, 1754,  Temnerance  the  m 
died,  1774,  Mary  the  otlier  daughter  died,  having  administerea  to  her  sister 
perance,  hut  never  claimed  the  ^600  so  bequeathed  to  her  sister  TVnqMi 
The  personal  representative  of  Mary  and  Temperance,  brought  the'  bill  a| 
Robert  as  heir  at  law,  and  devisee  of  the  testator,  for  this  sum  of  Jt,  600  |>eoi] 
ed  to  Temperance  the  daughter,  with  interest  from  the  mother's  death  in 
and  npon  the  authorities  of  Hutchins  v.  Foy,  and  Hodgson  v.  Raumon^ 
Chancellor  determined  that  the  charge  vested  with  the  land,  and  decreed  fi 
plaintiff. 

t  A  very  accurate  note  of  this  oase,  which  the  reporter  has  met  with,  resl 
(^hanceUor'h  argument  on  two  grounds  :  the  one,  tliat  the  daughter  Jane 
unmarried,  and  before  the  time  of  payment :  and  therefore  tliat  the  caise  : 
'divested  of  the  circumstances  that  mdnced  the  Court  in  King  v.  H^ither* 
in  other  cases,  to  take  it  oat  of  the  general  rule  :  the  other,  Uiat  in  the  si 
provision  made  by  the  testatoj(.for  another  daughter  Eleanorf  out  of  a  difi 
estate,  be  had  sHewn  his  intentions  that  it  8b9uld  not  go  to  her  rcprc&cntfi 
!l»9C|iii8e  ht  bad  exprusly  given  it  to  Jani,  in  case  Uie  should  survive  her. 


t 
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turn  himself  round.  Lord  Hardmcke  there  held  it  vested  and 
tnnsDiissibley  because  the  devise  of  the  estate  vested  immediately, 
so  also  he  decreed  in  Lowther  v.  Condon,  2  Atk.  127* 

Mr.  Waller  on  the  same  side. — Where  the  payment  is  merely 
postponed  for  the  benefit  of  the  estate,  the  legacy  will  not  sink. 
Here  tfie  testator  meant  that  Mary  should  have  the  ;6100  when 
the  estate  should  come  into  possession,  and  that  the  son  should 
then  pay  the  charge.  The  charge  vested  at  the  same  time  with 
the  estate.  Hall  v.  Terry,  1  Atk.  509,,  has  been  since  varied  from 
and  particularly  in  Hutchins  v.  Foy^  Com.  Rep.  716.  (cit  1  Ves. 
47.)  which  is  exactly  this  case. 

Mr.  Madocks  for  the  defendant. — ^There  is  one  rule  to  be  drawn 
from  all  the  cases,  that  wherever  land  is  charged  with  a  payment, 
whoever  takes  the  land  takes  it  cum  onere ;  but  if  there  be  a  condi- 
tioo  to  be  performed  by  the  person  takings  and  the  time  is  annexed 
to  the  payment,  if  the  legatee  dies  before  the  time  of  payment,  the 
legacy  sinks,  Hodgson  v.  Rawson,  before  Lord  Harawiche,  Smell 
V.  Dee,  before  Lord  Cowper,  2  Salk.  415. —  Bacon  y.  Clerk, — 
Welloek  v.  Hamond,  Cro.  Eliz.  204. — In  ♦  Thompson  v.  Dow,  be- 
fore Lord  Northingion,  a  right  of  entry  was  given^  which  was  held 
to  vest  it, 

Mt.  Ambler  in  reply,  cited')^  Morgan  v.  Gardiner,  in  the  Ex* 
chequer,  as  in  point. 

This  cause  stood  now  for  judgtnent. 

Lord  Chancellor. — ^In  the  case  of  portions  sinking  because  the 
party  never  attained  such  an  age  as  to  want  them,  Lord  Talbot 
mA,  it  was  causa  data  8^  non  seaUa,  King  v.  Withers,  For.  1 17. 
£f  en  if  the  reasoning  in  that  case  should  be  thought  too  nice, 

*  ITbomfMon  ▼.  Doit,  1765. — The  testator,  seised  of  a  revenion  in  an  estate, 
expectaot  upon  the  decease  of  his  auntj  by  his  will  devised  this  estate  to  his 
vue  foE  Hfis,  remainder  to  John  Dow  in  fee ;  subject  to  the  payment  of  o£200 
to  hia  daughter  Elizabeth^  six  months  after  his  wife's  decease,  witli  power  for 
like  dan^ter  in  default  of  payment  to  seize  the  rents. — EUzabeth  died  m  1750.— 
The  mother  in  1754. — The  aunt  in  1760. — Lord  NorihiHfctm  held  tiiis  •  a  vested 
iaterest  in  the  daughter,  and  decreed  tlie  o£300  to  be  paid  with  interest  from  tlie 
deoeaee  of  the  aunt,  it  appearing  from  the  words  of  the  will,  that  the  son  was  to 
pay  this  «£S00  out  of  the  rents  of  the  estate. 

t  Morgan  V.  Gardiner j  Exch.  Mich.  1777,  or  Hil.  1778.— Hu^fc  Price  devised 
ins  estate  to  his  wife  for  life,  remainder  to  his  daughter  Mary  and  her  heirs  fur 
ever,  chargeable  with  o£*400  to  his  four  younger  daup;hter8,  within  one  year 
jlfler  the  death  of  his  wife,  with  interest  from  the  death  of  the  wife.  Two  of 
'the  jouager  sisters  died  in  the  life  of  the  mother  unmarried,  the  eldest  daughter 
.iliD  died  ID  the  life  of  the  mother,  so  tliat  she  was  never  possessed  of  the  re- 
■aindfT  in  fee  of  the  estate,  but  it  descended  to  her  only  son,  and  it  was  held 
in  the  Exchequer,  that  the  legacies  to  the  younger  daughters  were  vested  in- 
(rfeaci^  tninapuatible  tq  tl|e  rcpreseotatives  ot  the  decc^^  datight^* 


19S 


nss. 


GODWIM 
Mu2fOAT« 


[J93] 


1785. 
6o»wiii 

lfO«9AT« 


P94] 


Cases  Avgued  and  Oktebmuied 

il  b  now  too  late  to  overtom  the  rule. — In  that  caso  the  charge 
was  not  intended  to  operateupon  the  estate  tail  of  the  son,  Imt 
upon  the  reversion.  There  is  another  case  which  ia  alwava  at- 
tempted to  be  reasoned  awaj,  The  Earl  of'  Rivers^.  The  Larl  of 
Derby,  £  Vem,  ?€•  That  case  stood  upon  its  own  bottmWf  and 
it  was  equally  a  gift  of  the  «£  10,000  to  the  daughter,  as  of  the 
fimd  <^  the  estate  to  the  remainder-nian.  The  case  of  Bmckle^'^^ 
Stanlake,  (mentioned  in  King  ▼•  fVkherty  For.  1 19»)  is*  siso  to 
the  same  point;  there  the  legatees  died  before  the  daughter,  and 
in  the  life-time  of  the  wife,  yet  their  representatives  took  tbe  lega- 
cies. That  case,  exclusive  of  tbe  circumstance  of  tbe  wife's  de* 
me  to  perform  the  husband's  will,  i»  exactly  in  point.  Juckmm 
V.  Ferrandf  2  Vem.  424,  applies  to  this  point. — ^It  was  a  case 
where,  if  ever,  the  rule  with  respect  to  porUons  ought  to  have 
taken  place — There  is  one  rule  which  will  apply  to  and  reconcile 
all  the  cases,  but  there  the  heir  was  so  little  fevoured  that  the  es- 
tate was  exhausted.  Tbe  case  of  Butler  v.  Duncamby  2  Vem*  760^ 
also  applies  very  particularly,  the  Court  in  that  case  raising  tbe 
money  by  consent,  shews  they  thoi^t  it  would  be  raisable  at  the 
death  of  the  mother*  Tbe  next  case  I  cite  is  Bromnv.  Berkl^, 
lEq.  Ab.  340.  I  mention  it  only  for  the  sake  of  its  being  thme 
said,  that  die  portion  was  certainly  raisable,  though  not  at  that 
time,  Hodgson  v.Rawson,  iVes.  44,  was  zfter  Hutchim%^Foj^ 
Com.  Rep.  716,  and  determined  with  reference  to  it.  The  post« 
ponement  of  the  payment  for  a  year  was  only  to  give  time  to  raise 
tbe  money.  Tbe  time  of  marriage  or  death  of  the  wife^  in  this 
case  does  not  make  it  a  portion.  It  is  equally  a  gift  of  this  part  of 
the  reversion  to  tbe  daughter,  as  of  tlie  other  part  to  die  devisee. 
I  am  aware  that  there  are  many  cases,  such  as  PatUet  v.  Paulet, 
1  Vem.  204.  321.-2  Vera.  S6&r-Smith  v.  Smith,  2  Vem.  92.— 
Bruen  v.  Bruen,  2  Vera.  439. — Carter  v.  BUtsoe,  2  Vem. 6 17. — 
Tourney  v.  Tourney,  Pr.  Ch.  290. — Hall  v.  Terry,  1  Atk.  502. 
that  cannot  be  reconciled  with  the  other  cases  I  have  now  cited,  or 
with  Lowther  v.  Condon,  2  Atk.  127  ifl). 


(a)  As  to  tbe  vesting  of  If  gacies,  vide 
jmut  V.  D9W»on,  mate,  lt9,  of  por* 


flecree  for  Plaini^^ 

tions,  Woodcock  t.  Duke  tfDor$ti,  peel^ 
▼ok  iii.  669. 


In  Conrt,  £Me«r, 
1779.  LincolnV 
Inn  HsU,  istb 

JUlDIM. 

In  case  of  lands 

exchanged  under 

indoeiogacts 

teauits  for  life, 

iinpeaGhable  for 

waste,  cimiot  cut  timber  for  bictosnres,  but  must  raise  ^he  money  for  the  ihclosure  by  inort- 

m«  under  the  powers  in  the  act.*£8tovcrs  from  oneeBUtenot  aj^licablc  to  tbe  eugenciet 


Lbb  v.  Alston. 

C IR  Thomas  Jlsion  devised  the  premises  upon  which  th^  timber 
^  in  question  was  cut  down,  to  Sir  Rowland  Alston,  for  life, 
impeachable  for  waste,  with  a  contingent  remainder  to  his  issue. 


with 
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m'A  remaioder  to  Mn.  Margaret  Lbc  thn  pliioliff^  in  See;  Sir         1783* 

Momktmd  Jhton  beitig  io  pommon,  anact  petsMl  for  u  inclMarey  s^^^^ 

^vliich  innpowered  the  cominksionera  to  make  ailotmeats,  and  gaiva  !>** 

penOQSy  naving  lands  witbin  the  limits  of  the  inclosure,  pernrisMon        Xurmu 

to  make  excbangesi  and  provided  that,  where  by  the  means  of  ex-* 

chai^;eS|  the  allotments  should  paas  into  other  hands  thaa  thos# 

of  die  old  proprietors,,  these  should  have  power  to  go  upon  die 

hndy  and  cut  down  the  timber^  and  that  tenants  for  life  might 

charge  the  allotments  to  the  amount  of  40<.  per  acre,  to  be  paid  to       [  193  ] 

the  commissioners  for  the  expences  of  inclosing. — ^An  award  was 

made,  io  which  were  some  irregularities^  but  not  such  as  were  nra* 

terial  to  the  cause.    Some  parts  of  the  land,  in  which  Sir  Rowlamd 

AUUm  was  tenant  for  life,  were  given,  and  other  lands  taken,  in 

exchaoge  in  the  allotment  of  lands,  and,  in  order  to  effect  the  in^ 

doaare^  he  cut  timber,  instead  of  borrowing  money  on  mortgage 

by  virtue  of  the  power;  upon  which  the  plaintiff  filed  this  bill,  for 

an  account  of  the  timber  cut  down. 

Mr*  Selwtffi  for  the  defendant, — contended  this  bill  would  not 
lie:  that  dns  Court  had  a  jurisdiction  with  respect  to  an  injunction, 
bat  that  calling  for  an  account  alone,  vras  not  sufficient  to  transfer 
the  jurisdiction  from  a  court  of  law  to  this  Court.  The  defend- 
ant barring  admitted  the  several  quantities  and  values  to  be  as  set 
forth  in  the  plainttf's  bill,  trover  might  have  been  brought  for  the 
timber,  as  it  is  staled  by  the  gentlemen  on  the  other  side,  that  the 
momeiit.it  was  severed,  it  was  the  property  of  the  rem^odep-man. 
He  cited  itfofcAv.Lifeef,  in  1777* 

VLuAttomeV'General  in  reply,  cited  Bewick  v.  WhilJUldj  S 
P.  W»  S67,  where  the  very  ot^ection  thst  trover  woidd  lie  was 
over-filed,  and  it  was  held  proper  in  equity,  I1ie  party  must  come 
here  for  an  account  which  will  drew  to  it  relief.  In  Udall  v.  Vdnil^ 
Aleyp,  81,  and  in  Coiian'n  case,  {Garth  v.Cotton^  dAtk.  751. 
1  VjtB,  524.  546.)  it  was  laid  down,  that  timber  fall^  by  a  storm 
mfi\Jid  be  the  property  of  the  remainder-man,  but  the  teuant  for 
life  would  have  a  right  equivalent  to  his  estovers,  ^flie  act  of  par** 
filament  has  not  varied  the  right  of  parties,  ^\t  Howland  AUton 
waa  not  eippowered  by  it  to  cut  down  the  timber,  which  is  the 
property  of  the  remainder-man,  aud  therefore  he  must  account  for 
Ihe  timber  be  has  felled* 

Ijord  Chancellor^ — Is  there  any  case,  where  the  Court  has  dia« 
posed  of  the  timber  without  the  consent  of  the  parties  ?  Undoubt^ 
edlj,  if  die  case  required  nothing  but  a  discovery,  it  should  not 
come  here,  but,  on  Ihe  discovery  had,  they  should  proceed  at  law ; 
imt  where  an  account  is  necessary  it  carries  relief  with  it.  Where 
the  bill  relates  to  the  cutting  of  timber,  it  has  always  been  laid 
4owp  that  the  plaintiff  has  a  right  to  the  account.     Here  it  is  stated 

in 
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1783«         ^  ^^  ''^^  ^^^^  ^''^^  ^^^  ^^^.  dowDi  and  the  number  and  Tafuearv 

%,0^^m^  set  out,  and  the  answer  admits  all  that  as  charged ;  the  answer 

Lbb  gives  a  full  discovery,  therefore  if  the  decree  mast  obtain  in  tbi« 

«•  case,  wherever  a  tree  is  cut  down  it  will  draw  an  accoont,  and  the 

'^Q^'l       plaintiff  wiU  charge  in  general,  that  the  defendant  cut  down  trees. 

I  '90  J       }|^  an  extreme  hardship  that  the  parties  should  be  put  to  such 

expence,  where  there  is  a  clear  legal  remedy.    Tliere  is  no  equity, 

unless  it  be  made  so  by  being  matter  of  account    I  am  extremeljr 

reluctant  to  go  into  it,  where  the  party,  at  the  time  the  answer 

came  in,  had  a  clear  remedy  at  law.     Cutting  timber  by  the  tenant 

for  life,  impeachable  of  waste,  is  not  justifiable  to  defray  an  es«r 

pence,  which  might  be  paid  in  any  other  way.    The  act  of  pariia<» 

ment  is  short  in  only  givmg  the  timber  to  the  proprietor,  because  it 

has  not  determined  who  shall  have  it  by  the  name  of  the  proprietor* 

The  remainder-man  is  not  so  till  it  is  felled,  and  the  tenant  for 

life  has  a  right  to  the  shade  and  to  estovers;  on  the  other  hami  it 

would  be  going  a  great  way  to  say  that  this  act  had  made  the  tenant 

for  life  proprietor,  and  given  him  an  absolute  property  in  the  tin»» 

ber. 

The  cause  stood  over,  and  now  Lord  Chancellor  pronounced 
judgment,  after  first  stating  the  case. 

Lord  Chancellor. — Sir  Rowland  Alston  sets  up  three  defieocea  ; 
first,  that  he  had  a  right  to  cut  the  timber;  seconidly,  that  he  conkl 
charge  to  the  amount  of  40f .  an  acre  ;  that  instead  of  so  doing  lie 
has  applied  the  timber,  as  fiir  as  it  would  go,  and  onlv  charged  for 
the  remainder ;  thirdly,  that  the  former  tenant  for  life  left  th«  estate 
in  a  ruinous  condition,  and  that  he  has  applied  the  timber  to  re- 
pair, as  the  law  allows.  The  first  defence  is  not  at  all  made  out; 
— as  to  the  second,  the  tenant  for  life  has  not  a  right  to  charge  the 
estate  with  40i.  an  acre,  but  the  money  is  to  be  paid  to  third  per» 
sons,  to  be  applied  to  die  extent , of  405.  an  acre,*  thirdly,  the  te- 
nant for  life  has  not  a  right  to  apply  the  timber,  but  to  charge  by 
way  of  mortgage.  It  makes  a  great  difference  to  the  reversioner, 
whether  the  tenant  for  life  charges  by  way  of  mortgage,  where  he 
is  obliged  to  keep  down  the  interest,  or  cuts  down  the  timber, 
which  would  be  of  value  to  him  when  he  comes  to  the  estate,  and 
so  it  does  to  the  tenant  for  life,  who  if  he  can  cut  down  the  timber 
pays  nothing.  It  is  a  clear  proposition,  that  where  there  is  a  te* 
nant  for  life  and  a  reversioner,  timber  fallen  by  storm  or  accident 
is  the  property  of  the  reversioner.  The  consequence  of  this  opi- 
nion is,  that  the  plaintiff  is  entitled  to  an  account,  and  the  Master 
must  be  directed  to  apply  the  account  to  the  timlier  felled  on  the 
respective  estates.  It  is  not  yet  ripe  to  enter  upon  the  point, 
whether  A.  tenant  for  life,  with  remainder  to  jB.  iq  four  or  five 
distinct  estates,  unconnected  with  each  other,  can  take  botes 
from  one  estate  to  apply  to  the  exigencies  of  the  other. — "^niere 
lure  o]d  casc0j  upei)  customary  estates,  that  he  cannot ;  though  I 

dg 
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do  not  know  whether   there  are  any  cases  upon  the    common 
law.     It  18  the  nature  of  estovers  that  they  are  to  be  taken  with- 
out assignment, — that  they  take  their  description  as  good  or  other* 
wise,  from  their  application, — that  they  are  of  utility  to  the  estate 
itself. — In  all  these  views  the  estovers  of  one  estate,  cannot  be 
applied  to  the  others.    If  one  is  possessed  of  black-acre  and 
green  acre,  and  black  acre  produces  no  estovers,  if  those  of  green 
aerie  are  to  be  applied  to  black  acre,  the  estate  must  be  exhausted. 
Therefore,  the  account  must  be  of  the  timber  felled  on  the  estates, 
according  to  their  respective  descriptions  with  original  parcels,  or 
given  or  taken  in  exchange,  and  as  to  the  times  when  cut,  for  therfc 
was  no  r^ht  to  cut  after  the  exchange,  also  what  parts  of  the 
timber  have  been  applied,  and  to  what  estates,  which  will  raise^ 
the  point.    Further  directions  to  be  reserved  'till  after  the  ac-^ 
coant  (/). 

(/)  Vide  pott,  vol.  iii.  37,  the  Lord  Chancellor* i  order  apon  the  Masters  report, 
thutiie  money  be  paid  to  the  plaintiff,  but  withont  costs  (a). 

(a)  Vide  also  the  cases  cited  in  the  Editor's  note. 


1783. 


LiBB 

Alston. 


Pickering  r.  Vowles. 

Lord  Chancellor  gave  judgment. 

^pHE  plaintiff  founds  his  claim  upon  a  bond  given  by  John  his 
-*-  father,  previous  to  his  marriage  with  Ann  his  mother,  in  the 
penalty  of  ^400,  to  trustees,  conditioned  to  be  void  if  he  should 
asngn  to  them,  or  to  other  persons  to  be  nominated  by  Jinn,  a 
ieasdiold  estate  for  the  term  of  ninety*nine  years,  or  such  term  as 
be  should  have  therein,  for  three  lives,  of  which  Ann^s  should  be 
one,  to  the  use  of  himself  for  life,  remainder  to  Ann  for  life, 
remainder  to  the  issue  of  the  marriage.  Ann  died  under  coverture, 
leaving  the  plaintiff  and  another  child.  The  estate  was  conveyed 
to  the  lives  of  JoA/i,  Ann^  and  another  life.  In  1776  John  died, 
having  made  his  will,  and  thereby  given  to  Henry,  his  issue  by  a 
second  wife,  all  the  rest  and  residue  of  his  estate.  It  does  not  ap- 
pear how  many  renewals  of  the  estate  had  taken  place,  or  for  what 
lives,  but  that  John  being  the  last  original  life,  they  were  all  ex- 
hausted in  1776.  For  the  executors  of  the  husband  and  Martha 
the  second  wife,  it  was  contended,  that  all  the  original  lives  falling 
in  1776,  there  was  no  obligation  on  the  father,  or  his  estate,  to 
renew,  and  that  the  expence  of  the  renewal  having  been  his,  it  should 
be  for  his  benefit.  On  die  contrary,  it  was  atguedfor  the  plaintiff,  that 
this  bond  was  purely  a  contract  for  a  marriage  settlement,  and  that 
the  usual  mode  of  executing  it,  would  be  to  insert  a  covenant  to  renew 
to  the  same  uses,  the  object  of  the  parties  being  to  give  as  large  an 

interest 


LincolnVTmi 

Hall,  19th  Mtrck^ 

1783. 


Where  tenant 
right  estate^  set* 
tied  upon  mar- 
riage IS  renewed, 
the  renewal  is  to 
the  uses  of  the 
settlement. 
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1783.         interest  to  the  children  «s  to  the  pareoti.    For  this  was  eked  Lqw^ 
^-v-^  rencey.  Maggfi  (a),  before  Lord  Northington,  26th  Noso.  1759,  that 

Picsmxa  the  usttal  form  of  die  ooveutnt  being  1»  £oep  die  lease  iully  «stated| 
▼«wuM.  ^  setdement  must  he  m>  exeetited.  In  that  case  the  party  hadL 
n-bile  solvent,  frequently  renewed  the  lease,  and  conveyed  it  to^  thf 
iwi  of  the  eettteoienty  the  creditors  iomted  that  the  lease  was  part 
of  his  assets,  and  that  tb6  conveyances  were  frandnlent.  But  the 
Courl  thouf^t  that  having  conveyed  accor^ag  to  the  settlement  U 
waa  not  fraudulent,  but  the  settlement  must  be  carried  into  eie« 
cution.  There  is  no  other  case  applicable  to  the  present,  nor  do 
I  know  of  aay  principle  that  applies.  The  next  question  is,  whe^ 
Iher  tibe  father,  having  renewed,  shall  be  considered  as  having  ao 
done  for  the  benefit  of  the  9ettlenen^  or  for  hi*  own  benefit.  Hr 
jdid  not,  b^  the  marriage  settlemenW  or  by  any  subsequent  act,  tafr* 
press  any  intent  to  do  it  for  the  benefit  of  die  settlement,  and  bj 
nis  will  he  has  given  it,  by  sufficiently  express  words,  to  bis  son. 
If  a  man  has  estates  of  his  own,  and  also  has  pure  trusts,  and  nves 
the  residue  by  will,  only  his  own  estates  wiU  pass  by  the  resimiarr 
clause,  but  if  he  has  an  interest  as  wed  as  a  trust,  the  clause  will 
pass  both.  But  this  is  the  case  of  a  tenant  right,  as  it  is  called^ 
and  which,  though  an  improper,  is  become  a  technical  term«  la 
the  West,  many  estates  derive  their  value  from  renewab.  Tlie 
crown  also  has  many  ^^tates  of  the  aame  nature. — It  has  loi^  been 
heldy  that  where  a  trustee  or  an  executor  renews  such  an  estate,  it 
shall  be  for  the  use  of  ihc  cestui  que  trust. — ^The  right  of  renewal 
has  obtained  the  name  of  a  tenant  rig^t.  The  rule  has  obtained 
njth  respect  to  a  tenant  for  li£b^  who  has  the  op^tunity  of  leaaw 
nl  from  beiqg  inpossession,  that  he  shall  not  obtain  the  reversion  Ibr 
Iiis  own  use  oti^.  The  Court  has  tlierefore  obliged  him  to  stand 
seised  as  a  trustee  to  the  uses  of  the  settlement;  diat  was  deter- 
mined in  Raw  v.  Chichester  *,  befpre  Xiord  Bathurst.     Tliis  is 

that 

8.  C.  *  ^^^<*^  V.  Ckkkester^  April  50, 1778,  IMiatd  Rnw  seiied  of  real^ststcft,  and 

Amb,  715.  poMmwd  amanf  other  thiosi,  of  a  lame  of  laiidi  aod  booies  in  S^fc^k9'  etigM^ 
f  Dick,  480*  jpaoted  by  €h,  i,  is  right  of  the  Dochy  of  Cormcally  for  31  years,  renewsue 
nom  time  to  time,  upon  petition  bv  the  tenant  in  possession,  for  a  further  num* 
berof  years  to  641  ap  tlie-temn  or  51  years,  made  hit  wUljOth  Deeembery  1761, 
«nd  jreiattaa  his  being  possessed  of  leaisehold  estates  at  higmbHh^  aod  of  seveal 
estates  in  uuid  in  CtrmwaU^  for  noexpired  terms  of  years,  gaxre  and  devised  iSm 
said  several  leases  to  his  wife,  for  as  many  years  of  me  term  as  she  should  Uvei 
«nd  after  her  decease,  (if  the  terras  shonld  be  dien  in  being),  he  devises  them  la 
WmUm  Brno  for  life,  and  after  his  decease,  amooaaoch  of  the  cbildrea  of  fFiflMSi 
JtmOf  aK  shoald  be  then  living,  and  nuide  his  wife  executrix,  and  residiai^  lega- 
tee—The testator  bad  reneweid  this  lease  just  before  his  decease,  and  tlie  widow 
daring  her  life  renewed  several  times,  stating  herself  as  widow  and  execiiHix  of 

JUskmri 

(a)  This  case  has  been  since  report-      life  having  rcoewrd  twice,  once  by  pat* 
e4«  1  Eden,  4AS.  tlie  judgment  from      ting  in  bis  own  life,  and  again  by  pat« 


Lord  NmrikhigUn'B  own  hand-writing,  ting  in  that  of  bii  wife,  was  held  a 

The  above  statement  is  totally  inoor-  ditor  apon  the  estate  for  the  fine  aa^ 

rect.  There  was  no  covenant  to  keep  the  expences  of  .the  Kcond  renewal* 
the  lease  cstated :  but  the  tenant  for 
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Aat  case,  for,  though  John  was  the  author  of  the  settlement,  it  waS 
ioteoded  that  the  lease  should  be  fiilly  estated,  and  that  he  and  she 
ihoyld  have  life  estates,  and,  that  so  fully  estated  it  should  go  to 
the  children.  The  renewal  therefore  must  be  to  that  purpose.  The 
SOD  therefore  is  entitled  to  the  estate,  paying  the  expence  of  the 
ftvntwal.  I  can  only  direct  an  account  to  be  taken  of  the  reaewab, 
«ad  at  whose  expence  they  have  been,  in  order  to  regulate  wliat 
fmt  ilMiild  be  paid  by  the  tenant  for  life,  and  what  by  the  re- 
flutinder-man,  and  must  reserve  further  directions  and  costs.^ (n) 

Biikmrd  Aov,  and  continoed  in  potiesrion  tiU  her  4eatkL  1761,'  9pon  aW  lath  of 
iiaff«fl,  in  which  year  she  made  ner  will,  and  disposed  of  these  leases  as  her  own 
property,  'fhe  Question  was  whether  these  renewed  leases  were  tlie  property  of 
MAmd  fimPf  mm  to  go  according  to  the  limtoatioBs  of  his  will,  or  were  the  ahto* 
lateuro^crty  of  Framu  the  widow.  Lord  BaihmrH  thonaht she  renewed  a*  ex^ 
oitiw,  nitgect  to  the  Xntt»  m  the  will  of  Rkhwrd,  and  Aat  the  plaintifii  had  a 
right  to  the  renewed  leases,  repaying  to  the  widow's  ^estate  the  sam  she  had  paid 
Ibr  the  fine,  deducting  the  value  of  her  chance  in  the  renewed  lease. 

t  Ifhe  case  of  Owen  t.  ffiUianu^  7th  December,  1773,  (g)  having  been  decided 
«M  tfie  eane  principle  with  the  MreMOt,  the  Reporter  luui  added  the  stale  of  it. 
mammmmmmi  devised  leasehWd  estates  toBk  FT.  Bwnaky  in  trust  to  renew 
Iht  laaie,  then  to  his  wife  for  life,  ceaHdnder  to  his  brother  John  H'iUiam*  for  life, 
iCtosinder  to  Beimet  IVmiamM,  son  of  Joika,  and  the  heirs  of  his  body^  and  made 
lis  wilh  executrix.  Seven  youa  of  the  lease  behng  to  come,  Lord  Gnuvemer  pe« 
maned.lor  a  lea^  of  the  revenioo ;  Mrs.  JVilHmM  discovering  this,  preseataik 
ktr  petition  as.  executrix,  giving  notice  of  It  to  the  remainder-man,  and  got  a 
Kport  from  die  Surveyor-General,  that  the  was  in  possession,  and  that  the  fine 
Sl^|bt  to  be  about  «£l,300  or  c£t,400.  Lord  Gnutenor  got  a  warrant  from  the 
.Itesaunr  ibr  a  lcas^,.but  was  to  pay  her  a  compensation  for  her  right*  JoJkn  and 
Bmmi  H^tUiaMi  then  presented  petitions  for  renewal :  Lord  Groavenar  made  se- 
foral  offers  to  Mrs.  ivUUauUy  vmo  connnnnicated  them  to  JoHm  WUKoMBy  bot  it 
appeaati  both  Laid  Groswenor  and  Mrs.  WiUuum»  coMcived  Uiem  to  be  for  her 
•«■  benefit.  At  length  they  settled  the  terms  at  wfJ^OOO-  ^^'  WiUiame  eavjc 
asltee  to  Joftaand  Bemut  of  the  probabifity  of  their  agreeing,  and  advising  uem 
1*  take  care  of  thetr  own  interests.  It  was  contend^  on  t»e  part  of  Mrs.  WM- 
4imm,  4lMt  4hii^iS|0a0'was  absofarteiv  Jisr  pfopaitv,  and.ihat  J/^  «nd  Mmmei 
Jkad4H>  claim  ^pon  her  for  ai^y  psrt  of  it.  But  Lord  ButbrnrM  held,  that  in  case 
ihe  had  renewed,  it  would  have  been  a  renewal  as  executrix,  that  ^^rever  a 
partial  tenant  Tencws,  H  is  for  the  benefit  of  the  whole,  and  therefore  that  tlie 
•fa,000  given  by  Lord  Gronenor  as  a  recompefi£e!f«riiBr.ootfreaeiQiig9was<sab* 
jcct  to  the  trusts  of  the  will.    Vide  Amb.  668. 
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(a)  As  a  tenant  for  life,  trustee,  or 
'exceator,  in  renewing  for  his  own  use, 
apoiid  be  makiag  aa  vnconecieatious 
benefit  of  the  estate,  in  every  case  of  a 
lease  in  trust,  whatever  alterations  are 
MKle»  it  is  stUl  subject  to  the  old  trust. 
HmA  v.  Anufford,  Bel.  Ca.€h.  ei.  eom- 
aamly  called  the  Rumfor^  marliet  case, 
PMrssn  V.  Sftoftf,  lAtk.480.  Holt  v. 
HstI,  1  Ch.  Ca.  191.  Edwards  v.  Lewis, 
3  Atfc.  538  ;  and  therefore  wherever  a 
leaw  is  settled  upon  a  person  for  life, 
anth  remainders  over,  and  be  obtains  a 
renewal  of  the  lease,  the  renewed  lease 
wiU  be  bound  by  the  trusts  of  the  will 
or  settlement.  Taster  v,  Marriott,  Amb, 
668,  cases  cited  above.  Killick  v.  Flex- 
1^,  pott,  vol*  iv.  161.    James  v.  Vtan, 


.734. 

UV£s.880.  lB5\es.$3S.  JUnOaUw* 
Russell,  3  Meriv.  190.  FU^ibbm  v, 
Soaa*m,  t  Dow.  «61.  WkuUsv  v.  'Kghif 
a  iBa,  A  Be.  196 ;  and  the  Court  noted 
upon  the  same  principle  where  a  lease 
of  premises  in  which  a  partnership 
trade  was  carried  on,  had  been  renewed 
by  one  partner  <:landestiiiely.  Feather' 
stonehoMgh  v.  Fentcick,  17  Ves.«48.  As 
to  the  expences  of  renewal,  6iC,  when 
the  tenant  for  life  is  also  a  eestvi  que 
vie,  vide  Adderley  v.  Ciacering,  post, 
vol.  ii.  659.  As  to  the  proportion  in 
which  such  expences  are  to  be  borne, 
where  the  tenant  for  life  is  not  cestui 
que  vie,  vide  Nightingale  v.  Lmcsonf 
post,  440. 

Bovvfuis. 
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Id  Court,  HficiU  .(^)  BoUVEHIE©*  PrENTICE* 

1779. 

^^r^hM^lth,   A  ^^^^  *°  recover  U.  6d.  as  a  quit  rent  due  to  the  plaintiff  ai 

'  1783.       '  "^  lady  of  tlie  mauor.    The  bill  was  originally  filed  against  te* 

BUldoe%.Dotlie     veral  tepants,  all  of  Mrbom  except  the  present  defendant^  had  sub« 

msainst  BeYeral       mitted. 
tenants  of  ft  ma- 
■orforqmt-rents* 

This  cause  was  heard  Mich.  1779* 

Mr.  Madacks,  in  support  of  die  biU|  cited  Collet  v.  Jaqua^ 
1  Ch.  Ca.  120.— Cox  V.  Foley,  1  Vem.  359.— Duke  of  BridgwO^ 
ter  V.  Edwards^  4  Bro.  P.  C.  139.  {a) 

Mr.  Robinson  on  the  same  side,  said,  the  bill  was  filed  ajpuiiil 
many  to  prevent  multiplicity  of  suits,  that  therefore  it  origiiidl| 
being  proper  in  this  Court,  the  Court  would  send  it  to  an  isaiie. 
The  Duke  of  Bridgwater  v.  Edwards,  was  dismissed,  by  the 
Court  of  Exchequer,  as  not  having  jurisdiction  :  and  the  order  d 
dismission  reversed  by  the  House  of  Lords,  and  the  cause  sent 
down  again  to  be  determined :  that  cause  was  for  quit  rents. 

Mr.  Attomey-Oeneral  for  defendant. — This  would  be  a  joris* 
cCction  apparently  oppressive,  as  being  always  inadequate  to  the 
object.  All  the  cases  antecedent  to  the  stat.  of  Queen  Anne  an 
now  to  be  laid  aside,  as,  whether  it  is  rent-seek  or  rent-service, 
they  may  now  distrain,  or  they  may  bring  debt  Nothing  can 
embarrass  die  remedy  but  the  premises  being  uncertain—there  ths 
remedy,  in  Chancery,  must  be  admitted ;  that  was  the  case  in  the 
*  Duke  of  Bridgwater  v.  Edwards.  The  remedy  in  replevin  ii 
much  more  easy  and  expeditious. 

Lard  Chancellor. — ^Where  a  ntimber  of  persons  daim  one  right 
in  one  subject,  such  a  bill  may  be  entertained  to  put  an  end  toiuili 
and  litigation. — Here  no  one  issue  could  have  tried  the  caoic 
between  any  two  of  the  parties. 

Mr.  Madocks. — ^There  was  a  cause  in  the  Exchequer,  the  Duh 
of  Newcastle  v.  Gordon,  about  six  years  ago* 

{k)  Duke  of  Leeds  v.  The  CorponUum  of  Radnor^  post,  vol.  ii.  538.  518.  [aik 
the  Editor's  note  to  it.] 

^  It  appears  from  the  report  of  the  case  in  Mr.  Brown^i  Pari.  Cases,  that  thi 
was  so. 

(tt)  Ed.  Toml.  vol.  vi.  368. 

Mr 
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Mr.  Attorneif'GeneraL — I  was  in  that,  it  was  for  varioua. rents 
from  premises  in  Newark,  which  had  been  totally  confounded  by 
building. 

Lord  Chancellor* — :Dpon  what  principle  two  different  tenants » 
of  diftinct  estates,  should  be  brought  hither  to  hear  each  others 
rights  discussed,  I  cannot  conceive.  The  Court  has  gone  great 
lengths  in  bills  of  this  sort,  and,  taking  the  authority  for  granted,  I 
cannot  conceive  on  what  ground  such  a  suit  can  standi  A  rent 
reserved  in  respect  of  certain  lands  in  the  manor,  must  be  rent- 
service* 

This  cause  stood  now  for  judgment.  The  Reporter  was  absent, 
but  understands  that  Lord  Chancellor  said, — ^This  Court  will  not 
relieve  in  the  case  of  quit-rents,  where  the  party  has  a  remedy  at 
law,  Hb  cited  the  cases  of  Collet  v.  Jaques,  1  Ch.  Ca.  79. 
Davy  v.  Davy,  ib.  144.  1  Ro.  Ab.  375.  378.  Finch,  £41.  266. 
Uoider  v.  Chambury,  3  P.  W.  256. — Benson  v.  Baldwin,  1  Atk. 
^.  If  the  terre-tenant  will  confound  the  boundaries,  in  order 
to  prevent  a  distress,  the  lord  will  be  entitled  to  a  commission ;  but 
tbat  not  being  the  case  here,  the  bill  must  be 

Dismissed  with  Costs, 
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(OMlDDLETON   V.   SpiCER. 

^HIS  case  stood  in  the  paper  for  further  directions  in  Easter 
^   term,   1780.     Daniel  Goodwin  seised  in  fee  of  copyhold 
liads,  which  he  had  contracted  to  sell,  and  also  possessed  of  lease- 
hold and  other  personal  property,  made  his  will,  and  thereby  devised 
bis  copyholds  and  leaseholds  to  be  sold,  and  the  money  arising  from 
tke  sale,  he  bequeathed  to  his  executors  in  trust,  after  payment  of 
debts  and  legacies,  to  pay  the  residue  to  the  Society  for  the  Propa-^ 
gationof  the  Gospel,  and  gave  legacies  to  the  executors.    In  1767, 
the  testator  died  without  issue.    In  1773,  three  of  the  executors  of 
the  testator  filed  a  bill,  insisting  that  the  devise  in  favour  of  the 
Gospel  Society  was  void,  and  claiming  the  residue  as  undisposed 
ot    On  the  1  Ith  Nov.  1774,  there  was  a  decree,  that  the  contract 
for  the  sale  of  the  copyholds  should  be  carried  into  execution,  and 
the  money  to  arise  therefrom  be  considered  as  part  of  the  per-* 
lonal  estate,  and  that  the  devise  of  the  leasehold  estate  to  the 
charity  was  void ;  it  was  therefore  decreed  to  be  sold,  and  the  next 
^  lun,  (none  of  whom  were  before  the  Court)  were  to  go  before 
the  Master  and  prove  their  kindred.    The  leasehold  was  sold  for 
£^AG0.     Upon  an  enquiry  after  next  of  kin,  nobody  claimed  as 
such.    And  the  question  now  was,  whether  upon  this  void  devise 


In  Contt)  Kaittf 

Term,  1780. 

lincohrs-IiiD- 

Hall,  f  0th  March, 

1783. 

A  man  dying  pot* 
sessed  of  lease- 
hold property, 
which  he  orders 
to  be  sold,  and 
the  money  paid  to 
a  charity,  wliidi 
is  prevented 
from  taking  by 
the  statute  of 
Mortmafai)  the 
executor  having 
a  legacy,  and 
there  being  no 
next  of  kin,  in  a 
trustee  for  the 
crown. 
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(i)  Walker  v,  Denne^  «  Ves.  jun.  170. 
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1 783,  the  executore  were  beneficially  entitled,  or  the  crown,  the  Attamiy^ 

>^</^  General  being  made  a  party  to  the  bill^  and  elaiming  ill  tmt 

MiDDLBTov,  behalf. 


9, 

Sficbb* 


Mr.  Kenyan  for  the  executors. — ^The  question  is  how  this 
money  is  to  go.  The  surviving  executors  claim,  and  unless  Mr« 
Atiornei/  cad  make  out  a  better  title  on  the  part  of  the  crowv, 
they  must  prevail* — It  is  not  of  course  that  whatever  has  no  owner 
belongs  to  the  king;  There  is  no  decision,  in  any  similar  caie  til 
the  present,  in  favour  of  the  crown.  Attomey-General  v.  Sanfyi$ 
3  Ch.  Rep.  ig  (,a).—Bursess  v.  Wheate,  1  6l.  Rep.  123(6),  al« 
both  decided  against  the  claim  of  the  crown; 

Mr.  Atiomey-GeneraJ,  contra. — ^Why  is  the  Attom^'-Genini 
always  made  a  party  to  bills  in  cases  where  there  is  no  heir  i  Oa 
the  part  of  the  crown,  I  claim  the  undisposed  part  amounting  to 
about  a  thousand  pounds.  The  executors  here  are  entitled  only 
as  trustees,  a  legacy  is  left  them  for  their  trouble.  They  are  not 
intended  to  take  beneficially.  There  is  not  much  doubt  diat  As 
cro^n  IB  entitled  by  prerogative.  The  king  is  owner  of  evelf 
thing  which  has  no  other  owner.  It  is  so  in  the  case  of  a  legjtt 
intestacy,  where  there  is  no  will.  The  grantee  of  the'crowii  is 
entitled  to  administration  to  a  bastard.  Here  there-  is  a  will  and 
an  executor,  to  whom  the  ecclesiastical  court  has  granted  probate. 
The  executor  is  owner  only  of  a  special  property  to  collect  for  the 
next  of  kin.  The  case  of  the  AUomey^General  v.  Sandy*  m 
Tery  peculiar :  it  is  of  a  forfeiture  for  felony,  and  one  of  the  hanh^Sl 
and  most  odious  forfeitures.  In  Burgess  v.  Wheaiezn  estate  wis 
vested  in  Sir  Francis  Page  in  triist  for  several  persons,  the  iasl 
died  without  an  heir.  Burgess  was  heir  ex  parte  matemi,  the  estals 
coming  ex  parte  paternd.  Lord  Manila  held  that  the  trust  ougM 
•  to  follow  the  rules  of  a  legal  estate.  The  opinions  of  liosd 
Nortkington  aud  Sir  Thomas  Clarke  went  upon  two'  points.— < 
1st.  That  the  only  case  where  the  lord  or  the  king  was  entitled,  wii 
[  ^^  J  the  defect  of  a  tenant :  where  there  was  a  feoffee  there  was  a  tenaal, 
whether  he  were  beneficially  entitled  or  not ;  so  that  the  principal 
of  escheat  failed.  The  aigument  was  pressed  by  Lord  Camdlmi 
then  Attomey^General,  that  if  the  land  escheated  propter  defectum 
ienentisf  it  would  escheat  when  the  line  of  the  trustee  foiled;  ton 
the  lord  cannot  lose  his  escheat,  he  therefore  must  haVe  it  on  tha 
failure  of  the  line  of  the  trustee,  or  of  the  cestui  que  trust;  to 
construe  this  otherwise,  would  be  to  give  a  trustee,  created  by  the 
court  of  equity,  one  of  the  mischiefs  of  uses,  depriving  the  lord  at 
his  escheat. — ^This  argument  received  no  answer^  though  the  Court 
would  not  admit  his  conclusion  from  it.    Admitting  this  argument 

(ja)  ThU  case,  of  which  the  best      rately  discussed  in  Bwffess  t.  fVhemtf, 
report  is  in  2  Freem.  it  most  eUtbo-         {b)  S.  C.  1  Eden,  177. 
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xaould  not  bear  as  to  the  preBent  case. — ^The  second  ground  in  that  1783. 

case,  was  a  notion  tliat  the  court  of  equity  would  dot  grant  a  ws-w 

9ubpizna  against  the  feoffee,  for  afiy  who  was  not  in  privily  with      Miwdlwoit 

Che  feoffor ;  and  therefore,  that  the  crown  not  claiming  in  any         Spicer. 

prmt^,  could  not  have  a  suhpana.      Tliat  argument   begs  the 

cpiestiony  that  this  Court  will  consider  the  trustee  as  having  some- 

tbiw  substantial,  which  cannot  be  taken  from  him  but  by  the 

/eoffor,  or  somebody  claiming  in  privity  with  him ;  whereas  the 

Conrt  considers  the  trustee  only  as  an  instrument.     Against  this 

argument,  stands  the  course  of  the  Court  in  making  the  Attorney^ 

General  a  party,  wherever  there  is  no  heir  or  representative  (a). 

Hie  right  to  personal  property  is  nominally  in  the  executor,  but  it 

is  only  to  collect  the  property,  and  attended  with  circumstances 

which  shew  that  it  is  for  special  purposes  only.     The  position  in 

Salt.  379  that  tlie  ordinary  is  not  bound  to  grant  administration  to 

the  grantee  of  the  crown,  but  that  it  is  done  through  respect,  and 

that  the  property  was  at  law,  in  the  ordinary,  and  the  administra- 

tioD  taken  out  only  in  certain  cases,  is  founded  upon  a  loose  enquiry 

into  the  common  law.    The  ordinary  never  had  any  interest  in  the 

property. — He  bad  jurisdiction  hi  matters  testamentary,  but  was 

tlways  bound  to  account  with  somebody.    2  Inst.  398.     He  had 

inch  an  interest  as  an  administrator  durante  minori  ataie,  merely 

an  authority,  not  at  all  resembling  property.     We  are  told  the  writ 

derstionabili  parte  was  founded  in  the  common  law,  to  give  the 

wife  and  children  their  shares,  unaffected  by  the  will.     In  nilkins's 

Anglo-Saxon  Laws^  and  the  Laws  of  the  Conqueror,  the  rights  are 

clearly  defined.    Nath.  Bacon,  89  *.    By  Glanv.  L.  7.  C.  6,  7,  «,        [  204  ] 

only  the  validity  of  the  will  was  contestible  in  the  Court  Christian. 

In  the  latter  part  of  Hen.  3.  the  right  w^as  perfectly  fixed  in  the 

codesiasUcal  court,  as  appears  by  the  Magna  Charta  of  John  and 

Bern.  3.     History  tells^us  that  about  the  latter  end  of  Joints  reign, 

die  church  obtained  fidler  authority  than  before  over  wills.     In  the 

If.  C.  of  Johny  c.  27^  the  administration  was  to  be  per  visum 

fcektim,  the  church  were  only  supervisors,  this  was  omitted  in 

Henry^B  charter.    The  cases  are  so  inaccurate  as  to  take  the 

(titute  of  Westminster^  as  to  payment  of  debts,  as  giving  a  right 

to  the  church';  but  the  statute  was  only  declaratory  of  the  common 

hw,  wUch  charged  the  residue  with  the  debts,  and  the  statute 

^forced  the  payment  of  them.     The  subsequent  statutes  only 

iBpdate  the  mode  of  distribution.     No  doubt  the  grantee  of  the 

crown,  would  be  entitled  to  a  mandamus,  to  compel  the  grant  of 

admiiiistration.     In  Hobson  v.  ffellsf  Aleyn,  53,  it  is  determined 

die  crown  may  grant  administration. 

Mr.  Kenyon  in  reply. — Mr.  Attorney's  speech  proves  that  the 
delay  which  has  been  in  this  case,  has  enabled  him  to  collect  every 

*  See  the  36th  law  of  tlie  Couqneror,  in  Mr.  KilhanCn  edition  at  the  end  of 
^  AtfriMm  Dictionary,  p.  58. 

(o)  Vide  1  Eden,  177. 181.    3  Meriv.  100. 

o  2  argument 
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argument  the  case  affords.  Still  the  reasoning  does  not  affect  tftr 
present  case.  This  is  not  an  intestacy :  I  could  add  a  case  froai 
Peere  Williams  (a),  to  shew  that  in  an  intestacy  the  crown  has  s 
right ;  but,  in  this  case,  tlie  crown  has  no  legal  right.  The  urga" 
ment  from  the  statute  of  uses  does  not  apply  to  Burgess  v.  Whtatt. 
The  ground  I  go  upon  is,  that  the  party  for  whom  I  am  has  « 
legal  right.  I  thought  I  had  a  right  to  call  upon  them  to  shew  their 
equity,  on  the  ground  that  potior  est  conditio  possidentis.  The 
executor  has  a  nght  by  occupancy,  and  the  king  has  no  stronger 
title.  As  to  the  Attorney-General  being  a  party  to  bills;  dim 
are  many  cases  in  wfiich  unnecessary  parties  are  made.  From 
Stamford  to  Comyns^  there  is  not  a  saying  that  there  is  any  siicb 
right  as  this  in  the  crown. 

Lord  Chancellor. — I  do  not  see  how  this  case  is  distingnishable  vt$ 
principle  from  Burgess  v.  IVheate,    The  devise  vests  the  l^al  pio« 
perty  m  the  executor.     If  there  is  no  executor,  the   Crown  may 
grant  Letters  Patent  to  take  out  administration.    The  qnestioii  re^ 
suits,  whether  the  executor,  being  appointed  only  as  a  trusts, 
can  claim  as   highly  as  an  occupant  at  common  law.     Where 
there    is  a  trustee,   the  general  rule  of  the  Court  is,   that  he 
can  have  no  other  title. — Mr.  Kenyon  contends, — that  the  ezecii- 
tor,  being  cloathed  with  a  legal  title,  has  a  right  to  hold  the  pnn 
perty.     Burgess  y.  fVheate,  was  determined  upon  divided  opimoni^ 
and  opinions  which  continue  to  be  divided,  of  very  learned  men  (6). 
The  argument  of  the  defect  of  a  tenant  seems  to  be  a  scanty  one* 
Whether  that  ease  is  such  an  one  as  binds  only  when  it  occors 
speciatim,  or  affords  a  general  principle,  is  a  nice  question.    Thus 
much  is  decided,  that  in  the  case  of  a  trustee  who  has  merely  an 
office,  the  Court  has  been  of  opinion  that  the  same  claim  wbidi 
would  have  been  competent  if  it  had  been  at  common  law,  is  not 
competent  for  such  a  trustee*.     Here,  the  executor  has  a  comoioir 
law  right. — ^The  Crown  would  have  had  a  right  had  there  been  no 
executor. — ^This  case  I  think  is  obnoxious  to  every  principle  that 
can  be  drawn  from  Burgess  v.  Wheate.    The  legal  estate  in  the 
trustee  must  remain  in  him,  unless  there  is  a  claim  a^inst  hinr 
which  affects  his  conscience.     If,  beyond  the  general  title,  there 
must  be  a  privity  with  the  testator ;  the  Crown  has  no  such  privity. 
If  the  trustee  ought  to  hold  it  for  every  person  who  would  have 


(«i)  Alluding  probably  to  the  case  of 
Jtynesy.  Goodchild,  3  P.  W.  32,  where 
the  following  carious  qufere  is  sub- 
joined of  the  Reporter:  A  church 
lease  for  three  lives  is  granted  to  a 
bastard  and  his  beirs,  who  dies  with* 
oat  issue  and  intestate ;— what  shall 
become  of  the  lease  ?  shaU  it  go  to  the 
administratort  of  th«  bastard,  or  to 


the  crown,  or  does  the  limitatioQ  i» 
the  heirs  inake  any  difference,  or  is  it 
casus  omissus  out  of  the  statute  of 
frauds  ?  and  so  remains  liable  to  occa- 
pancy  at  common  law,  or  lastly,  is  the 
lessor  entitled,  the  lease  being  deters 
mined? 

(6)  See  the  note  at  the  end  of  the 
case,  1  Eden,  259. 
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been  entitled  if  it  were  at  law,  then  he  sliould  bold  it  fur  the 
Crown,  as  well  as  any  other  person. 

The  cause  stood  over,  and  now  came  before  the  Court  for  judg- 
raenL  The  reporter  was  absent,  but  has  been  favoured  with  the 
following  note : 

Lord  Chancellor. — It  would  be  mere  pedantry  to  run  over  aU 
the  cases  to  be  met  with  on  this  subject,  which  are  collected,  and 
fiilly  stated  in  Burgess  v.  Wheaie.  'lliis  not  a  case  in  which  the 
assets  can  be  marshalled,  which  is  never  done  unless  to  make  a 
iAX  of  an  inferior  nature  payable.  Lord  Man^eld  did  not  assent 
to  the  ai^iunent  of  the  Master  of  the  Rolls,  in  Burgess  v.  Wheate^ 
respecting  an  escheat,  but  no  such  question  arises  in  the  present 
cise.r— Here  the  executors,  having  legacies  bequeathed,  and  being 
clearly  trustees,  camiot  by  any  possibility  take  any  beneficial  in- 
terest— In  Bureess  v.  Wheatey  and  every  other  case  that  is  to  be 
net  with,  the  Attotney-General  has  been  a  party,  which  shews  it 
was  always  the  opinion  that  the  Crown  had  such  interest  in  cases  of 
^  kind,  that  it  was  necessary  to  make  him  a  party. — ^The  exe- 
cutors being  excluded,  and  no  relations  to  be  found,  I  consider  the 
aecutors  as  much  trustees  for  the  Crown,  as  they  would  have  been 
foraoy  of  the  ne^t  of  Jkio,  if  these  could  have  been  discovered. 

Therefore  decreed  in  favour  'of  the  crown,  but  directed  all  the 
eiecutors  expences  to  be  paid  (a). 


1783. 


Mit  hat  geoersllv  been  thought, 

aparticolarly  3  Yes.  jun.  179)  that 
TImrkm  eoinctded  in  the  opinion 
ma  by  Lord  MoMfield  inBwri^euw, 
ffle^if  iu  favoar  of  the  claim  of  the 
(Sown ;  bnt  whatever  may  have  been 
lui  Loraihip's  private  opinion,  the  de- 
temioation  at  least,  of  the  present 
caie,  (as  the  Editor  has  submitted  in 
tBOte  to  Burgess  ▼.  iVheate,  l  Eden, 
S59.)  docs  not  in  any  degree  affect  the 
fmiples  upon  which  ll>rd  Northings 
^«  Vid  Sir  Thomas  Clarke  founded 
Mr  decision.  It  relates  to  a  differ- 
ent ivbject  matter,  and  rests  on  prin- 
^f^  entiiely  different    The  ques- 


tion in  4he  present  case  was  one  of 
vacant  possessMn^  and  therefore  a  ques- 
tion of  ffrerogative.  In  Burgess  v, 
}Vheate\t  was  a  question  of  laitire,  the 
claim  of  the  crown  having  been  ad- 
mitted on  all  sides  to  be  seigmoral  and 
not  prerogatival.  Several  cases  arc 
cited  in  the  above  mentioned  note  ap- 
plying in  some  degree  (but  none  of 
them  very  closely)  to  the  points  ar- 
gued in  Burgess  v.  Wheattf  and  in 
the  present  case  ;  the  one  nearest  re»> 
sembling  the  present,  is  Barciay  v. 
RusseUf  3  Ves.  4*i4,  which  was  a  quei^ 
tion  of  vacant  possession. 
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In  Courts  JtficA. 
1778.  LincolnV 
Ibo  Hall,  24th 
Marchf  1783. 

Devise  to  trustees 
to  pay  debts, 
then  to  stand 
seised  to  the  use 

without  impeaek* 
mentofwatief 
tifier  hi$  decfOM 
to  the  we  qf  the 
kein  male  qfhie 
ifodiff  ievereMy^ 
reepectivelp   mtd 
imremttimterf  is 
an  estate  tail  in 
A.{k)    Where 
tenant  for  life 
pays  off  an  in- 
cambrance  upon 
the  estate,  he 
shall  be  coo* 
sidered  as  a  cre- 
ditor for  the  mo- 
ney so  paid,  but 
viiere  tenant  in 
tail  pays,  it  is  in 
exoneration  of 
the  estate  of 
vhich  he  nav 
|B9ake  himself  ah* 
•olnte  owner.  . 


Cases  Argubd  and  Determined 


JoNRs  V.  Morgan. 


[207] 


A    BI LL  filed  by  the  plaintiffs  William  Jones  and  EUtabeth  hi 

"^^  wife,  Elizabeth  claiming  as  sister  and  admioistratrix  of  tb 

late  William  Morgan^  one  of  the  sons  of  die  late  Sir  William  Mm 

gati,  to  recover  against  die  estate  of  the  late  Sir  William  Mofgai 

the  sum  of  «£  1,896  paid  bj  the  said  William  Morgan^  in  discha^ 

of  a  debt  due  by  bond  from  the  said  Sir  William  Morgam,  I 

Xjockf  in  exoneration  of  the  estate  of  Sir  William  Morgan,  an 

for  other  purposes^  under  die  wiU,  and  circumstances  fwloimg 

Sir  William  Morgau^  by  hb  *  will  bearing  date  April  the  Sd,  1731 

devised  his  estate  to  trustees,  to  raise  money,  (in  aid   of  his  pei 

sonal  estate)  to  pay  his  debts,  and  after  payment  of  the  same,  uci 

to  stand  seised  to  the  use  of  his  yout^er  son  Edward  for  life,  (witi 

the  same  limitations  as  in  the  subsequent  devise  to  William^  sn 

for  the  de&ult  of  such  issue,  to  the  use  of  his  eldest  son  William 

for  and  during  his  natural  life,  without  impeachment  of  waste, 

from  and  after  his  decease,  to  the  use  and  behoof  of ^the  heirs 

of  the  body  of  his  son  lawfully  begotten,  severally,  respectively  em 

tn  remainder,  the  one  after  the  other,  as  they,  and  every  of  thm 

shall  be  in  seniority  of  age  and  priority  of  birth,  with  remainde 

over  to  Thomas  Morgan^  in  the  manner   after  stated,  t^c*    To 

JESntoardf  and  William  poYiers  were  given,  whilst  in  possession^  ci 

leasing,   making    jointures  for  wives,    and  raising  ^portmis  fioi 

younger  children.     In  the  devise  over  to  his  brother,  the  limiti« 

lions  were  thus  expressed :    To  Thomas  the  brother  for  life,  witb 

out  impeachment  of  waste,  remainder  to  Thomas  the  younger. 

his  son,  remainder  to  the  first  son  of  Thomas  the  younger,  and  th 

heirs  male  of  such  first  son,  remainder  to  the  second  son,  and  m 

on  to  the  tenth  son,  and  all  and  every  other  son  and  sons,  severally 

successively  and  in  remainder,  the  one  after  the  other,  accordim 

to  their  seniority  of  age  and  priority  of  birth.    The  testator  diei 

the  £4th  of  the  same  month  oi  Jpril,  1731,  Edward  Aied  in  1744 

unmarried.    In  1746,  William  not  being  then   of  age,  a  mortgqp 

was  made  by  the  trustees  of  tiie  estate,  to  Savage,  to  raise  ^20,OOC 

for  the  payment  of  the  debts,  but  the  bond-debt  to  Lock  was  aol 

among  the  debts  discharged.    The  £9th  of  March,  in  that  year 

William  C2ime  of  age,  and  upon  the  29th  of  April,  he  took  up  th 

bond  to  Lock,  which  with  the  interest  due  upon  it  amounted  U 

«£  1,896,  and  gave  his  own  bond  for  tliat  sum ;  from  that  time  tc 

1761,  he  paid  the  interest  to  Lock,  and  also   the  interest  of  thi 

mortgage  for  £20,000,  and  this  latter  he  continued  to  pay  till  hk 

{k)  Counteu  if  Shrewehury  v.  Earl  of  Shrewehwy,  post,  vol.  iii.  120.  S.  P. 

*  This  will  is  printed  at  lengtli  in  7  Bro.  P.  C.  136  (a)  the  material  parts  onl; 
are  Ihenifore  cited  here. 


(a)  £d.  Toml.  vol.  iii.  322,  and  in  the  Appendix  to  Fcar»e^s  C  E. 
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death*     In  ]7()l9  he  paid  ofF  his  own  bond  to  Lock,  but  preserved  1783. 

both  the  bonds  uiicancelled  till  bis  death  in  176S9  when,  he  dying  wv<«/ 

intestate,  Mrs.  Jones,  his  sister  administered  to  him.    Upon  the  Joaas 

death  of  William  Morgan,  Thomas  Morgan  tlie  elder,  (remainder-        MaaoAw 

man  in  the  will  of  SxvlVilliam)  entered  into  possession.     He  died 

m  1769,  and  was  succeeded  by  his  son  Thomas  the  younger,  nho 

dying  m  177 1^  Charles  Morgan  his  brother,  the  present  defendant, 

came  into  poasession.     In  1776,  Mrs.  Jones  tiled  this  bill  against 

Charks  morgan,  insisting  that  her  brother  William  was  only  tenant 

for  life  of  the  estate,  and  consequently,  that  she,  as  his  representa- 

tife,  was  entitled  to  the  money  which  he  had  paid  in  discharge  of 

the  bond,  and  exoneration  of  the  estate ;  or  that,  even  taking  him 

to  be  tenant  in  tail,  he  had  shewn  that  he  meant  to  keep  the  bond 

ai  a  subsisting  charge  upon  the  estate,  and  not  to  discharge  tli0 

same  for  the  benefit  thereof. 

This  case  was  argued  in  Michaelmas  Term,  1778. 

Mr.  Mansfield  for  the  plaintiffs. — ^The  bond  being  paid  off  by 
^iliiam  Morgan  was  an  exoneration  of  the  estate.  The  claim 
Qide  by  Mrs.  Morgan  is  as  administratrix  of  her  brother  William, 
to  be  paid  the  principal  and  interest  of  the  bond,  the  whole  profits 
of  the  real  estate  being  exhausted  by  the  interest  of  the  .£26,000, 
>wl  a  further  claim  for  costs  of  suit,  and  for  so  much  as  Williani 
paid  for  interest  of  the  <£20,000,  as  was  above  the  rents  and  pro^ 
fits  of  the  estate.  In  the  answer,  it  is  insisted  that  William  was 
ttoant  in  tail,  and  therefore,  he  having  paid  off  the  bond,  it  is  no 
charge  upon  the  estate.  But  there  is  no  ground  to  say  be  took 
more  than  an  estate  for  life.  The  words  are  e'^pressly  for  life, 
^tbout  impeachment  of  waste,  and  then,  after  bis  decease,  to  the 
luifs  male,  severally,  respectively  and  in  remainder.  The  testator 
iQeaot  to  exclude  words  of  limitation.  In  the  other  part  of  the  will 
the  words  ''  severally,  successively  and  in  remainder,'*  are  words 
of  precisely  the  same  import.  The  testator  gives  him  powers  pro- 
(Mr  to  accompany  an  estate  for  life.  To  be  sure  heirs  male  are 
^oids  of  liaiitation,  unless  there  is  an  intent  to  make  them  words  [  208  ] 
<^ purchase,  but  where  there  is  such  intent  they  must  be  so  con- 
stated.^—Lis/e  V.  Gray,  2  Lev.  223.  and  Lorre  v.  Davits,  2  Ld. 
^ftjm.1561,  are  cases  at  law,  where  they  have  been  construed 
•'^ords  of  purchase. 

lard  Chancellor. — ^I  did  not  hear  you  state  any  words  of  limi- 
^aUion  afterwards. 

Mn  Mansfield. — No. — ^There  are  other  cases  where,  upon   the 

ground  of  intention,  they  have  been  held  words  of  purchase.     As, 

^Sagshaa^.  Spencer f    1  Ves.  142.-^2  Atk.  246.  570.  677.     This 
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1 78S.         case,  as  well  as  that,  is  upon  a  trust  estate^  the  legal  estate  is  in 
v^^^^  the  trustees,  that  case  turned  upon  this  distinction. 

JpflB» 

MoR^GAif  Lord  Chancellor. — It  turned,  did  it  not,  upon  the  distinction 

between  trusts  executed  and  trusts  executory  i 

tHu  Mansfield. — That  distinction  was  exploded  in  BagskamWi 
Spencer;  the  present  case  is  undistinguishable  from  that.  Here, 
as  in  that  case,  is  an  estate  in  fee  in  ^e  trustees,  tp  sell  for  the 
payment  of  debts,  therefore  Witiiam  Morgan  took  an  equitable 
estate.  TheaBagshawv.Spenc^  decided,  that  the  words  hem 
cf  the  bodj/xaxy  he  words  of  purchase,  and  that  if  the  intent  beao, 
tne  construction  shall  also  be  such,  although  he  has  used  wordi 
which  are  in  general  words  of  limitation.  The  words  here  are  « 
satisfactory  to  shew  the  intent,  as  those  in  Bagshaw  v.  Speneeti 
and  then  that  case  is  a  full  authority.  The  powers  of  leasing 
jomturing,  and  raising  portions,  strongly  corroborate  this  con- 
struction. And  if  this  be  the  construction,  Mrs.  Jones  is  entitlec 
to  a  satisfectign  for  the  money  paid.  When  this  case  was  befon 
Lord  Mansfield,  and  in  the  House  of  Lords,  this  (though  not  thi 
point  immediately  in  question)  was  treated  as  an  estate  for  life,  aiK 
that  he  had  given  estates  for  life,  wherever  he  could. 

Lord  Chancellor. — ^Tbe  consequence  would  be  that  there  nevei 
would  be  an  estate  tail  in  a  will. 

Mr.  Madocks  on  the  same  side. — When  a  tenant  for  life  payi 
off  an  incumbrance,  he  shall  stand  in  the  place  of  the  creditor, 
whether  he  does  or  does  not  take  an  assignment  of  the  security.— 
[  £09  ]  In  A  ca>®  &t  ^6  Rolls  about  ten  years  ago,  where  the  tenant  foi 
life  paid  marriage  portions,  and  only  took  a  receipt  for  them,  witk 
out  any  assignment,  upon  a  bill  filed  by  his  personal  representative 
it  was  held  he  should  stand  as  a  creditor  for  the  sums  paid.  Se 
condly,  William  Morgan  was  only  a  tenant  for  life,  in  this  Court 
This  is  decided  by  Bagshaw  v.  Spencer,  to  be  a  trust  estate 
The  distinction  between  a  trust  executed,  and  a  trust  executory  i 
only  in  the  form.  In  trust  to  convey  to  A.  is  executory,  in  fmi 
for  A.  is  executed ;  but  wherever  the  cestui  que  trust  is  so  situatec 
that  he  can  call  for  the  execution  of  the  trust,  be  is  held  in  tbi 
Court  to  be  in  possession. 

Lord  Chancellor. — ^There  never  was  any  doubt  but  that  a  tnis 
executed  was,  in  this  Court,  equivalent  to  an  use  nt  law. 

Mr.  Madocks. — ^The  whole  legal  estate  is  in  the  trustees,  ii 
order  that  they  may  sell,  which  they  cannot  do  unless  they  havt 
the  fee.  The  consequence  of  this  is,  that  Morgan's  is  a  trustees 
titte,    llien  we  contend  that  Morgofi  was  tenant  for  life.    Th^ 

constructioi 
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eonstnicUon  of  trust  estates  depends  upon  the  intent  of  the  testa*  1783. 

tor  regulated  by  certain  rules.     The  rule  in  Shelley's  case  is  a  rule  ^^^ 

of  a  court  of  law, — not  to  be  laid  aside  on  the  other  side  of  the  Jones 

Hall ;  but  this  Court  w  ill  lay  aside  the  rule  when  it  is  against  equity  <?• 

and  good  conscience. — Evidence  of  ihe  testator's  intent  will  pre-  Worcaii. 
^1  against  the  rule. — Infallible  evidence  that  the  testator  intended 
the  firat  taker  should  take  for  life  only,  will  prevail  against  the 
rule.  Then  the  question  is,  whether  here  are  such  circumstances 
as  to  Aew  the  testator's  intention.  The  evidence  here  is  infallible, 
independant  of  the  devise  being  expressly  for  life,  which  is  clear  to 
shew  the  intent;  the  next  circumstance  is,  that  it  is  without  im* 
peachment  of  waste,  which  was  relied  upon  in  Bagshaw  v.  SptU' 
cer.  The  words  shew  the  heirs  were  to  take  by  purchase,  in  re- 
tmrinder;  the  expression  is  as  strong  as  if  he  had  said  by  purchase. 
We  must  understand  the  terms  in  their  legal  meaning: — then  what 
*  I  the  sense  ?  that  the  heir  takes  not  by  descent,  but  by  purchase, 
od  then  the  fether  cannot  take  an  estate  tail.  The  powers  granted 
always  held  concurrent  evidence  of  the  testator's  intentiout 


Mr.  Attorney-General  for  the  defendants. — If  William  Morgan 
%ook  an  estate  tail,  the  plaintiff  does  not  insist  upon  any  claim  to 
^Me  money  paid  by  him  to  clear  his  own  estate.     The  question  upon        £  210  ] 
'Mhe  nature  of  the  estate  puts  an  end  to  every  other  kind  of  question. 
^And  this  is  not  very  difficult,  after  the  number  of  cases  determined 
^pon  it.    The  words  are,  ''for  life,  without  impeachment  of  waste,^* 
l)ut  these  are  followed  by  other  words.    The  powers  are  applied  to 
all  the  takers.     Certainly  the   testator,  when  giving  an  estate   for 
life,  with  limitations  over,  did  not  mean  them  to  be  defeated  im- 
mediately ;  that  therefore  has  weighed  very  much :  but  the  ques- 
tion has  been,  whether  the  rule  of  law  could  be  overturned,  and 
these  words  construed  to  be  words  of  purchase.     In  Lisle  v.  Gray, 
the  estates  were  limited  to  four  sons,  and  then  came   the  general 
words,  ''  and  to  all  and  every,  ^c."  the  question  was  whether  the 
words  should  be*  taken  as  words  of  reference  to  the  former  words, 
or  as  independant  of  them ;  the  Court  said  they  were  words  of  re- 
ktioD,  and  were  to  be  construed  eodem  modo.     Lowe  v.  Davies, 
was  a  case  of  the  same  kind,  but  the  words  there  were  express, 
(that  is  to  say)  the  first  and  other  sons,  &;c.     In  this  case  there  is 
BO  such  limitation  to  the  first,  Sfc.  sons,  to  which  the  words  seve^ 
rally,  successively  and  in  remainder,  can  refer.    '^The  words  meau 
no  more  than  in  a  course  of  descent^  and  have  no  other  meaning 
than  is  imported  by  the  estate  tail,  by  operation  of  law.    This  is 
so  perfectly  settled,  that  it  is  unnecessary  to  cite  the  cases  of  Co/^ 
(oit  y.  Colson,  2  Str.  1 125,  and  2  Atk.  246,  and  Langley  v.  Bald* 
win,  1  £q.  Ah.  185,  which  book  is  erroneous  in  stating  it  to   be 
for  life,  as  the  opinion  was  that  it  was  an  estate  tail,  (see  the  case 
AS  cited  by  P.W.  59,  and  also  p.  759»  in  the  case  of  AUorney-Ge" 
mjral  v.  Sutlon,  aud  8  Vi.  253.  pi.  l6.)  pud  Shaw  v.  IVpigh,  (i  £q* 

Ab, 
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1783.  Ab.  18(5.  8  Vi.257.  pK  Q5,  06.)  with  respect  to  tlie  powerv.— Tfl 
^^^^^  that  case,  the  intent  was  clear  as  far  as  the  sixth  eon,  that  thqr 
^onMM         should  take  as  purchasers.    In  Roe,  dem.  Dodaon  v.  Guar,  2  Wib, 

MoaaAv.  ^^f  there  was  a  very  satisfactory  opinion  that  the  devisee  took  an 
estate  tail.  The  authorities  in  this  Court  are  equally  strong.  11m 
rule  with  respect  to  what  estate  is  given,  is  the  same  here  as  nthw. 
In  Garth  v.  Baldwhi,  2  Ves.  G46,  it  was  determined  that  the  cos- 
struction  is  to  be  the  same  here,  as  at  law :  and  the  case  of  ^  Saytr 

[  211  ]  y.Masierman,  ^before  the  commissioners  in  1757,  was  €«|ttalij 
strong :  there,  notwithstanding  all  the  circumstances,  the  cofmnia* 
sioners  thought  it  an  estate  tail,  f  In  King  v.  B$trch€U,  the  deviss 
was  to  J.  It.  for  life,  then  to  his  heir  male,  (in  the  singular  number) 
Lord  Henleji  thought  he  took  an  estate  tail.  In  %  Wright  v.  Pe€a^ 
ton,  the  deosion  was  the  same.  It  is  best  to  go  by  die  same  nlm 
in  both  courts,  and  that  this  Court  should  hold  all  trust  estatoa  to 
be  under  the  same  rules  as  legal  estates.  In  executory  trusts^  m 
certain  cases,  the  Court  may  take  a  greater  latitude,  but  not  in  co»* 
struing  trust  estates.  If  thb  point  be  with  us,  the  whole  yiestieq 
is  at  an  end. 

£ori2  Chancellor^ — Either  point  goes  to  the  dismission  of  the  MIL 
First,  That  he  was  tenant  in  tail,  and  obliged  to  pay  the  cbdige* 

*  That  wMy«»S!R|rer,  teUed  in  fee  of  lands  la  the  conntiet  of  York  and  Hwrfc— , 
by  wiU  doly  executed,  defiacd  the  lands  ia  the  county  of  York^  (after  tkp  dsaHl 
of  his  wife)  to  his  brother  E»  S,  for  life,  with  power  of  jointuring ;  and  after  hii 
decease  to  such  child  or  children  as  should  be  lawfully  begotten  by  bfaa»  dte 
malts  to  be  preferred  before  the  females,  and  to  succeed  accordug  to  their 
births,  and  in  trust  to  preserTe  continseat  remainders  during  the  life  of  £.  &  la 
/>.  R,  and,  after  the  decease  of  his  said  brother  or  failure  of  issue  as  aforesaid^ 
to  his  brother  G.  S.  and  the  hdrs  of  his  body,  the  males  haTing  the  preference 
as  aforesaid,  and  succeeding  according  to  their  births ;  and  to  preserve  eontiii- 
gent  remainders,  he  gave  the  same  to  the  said  i>.  R*  and  on  failure  of  issue  oC 
G.  S.  to  his  niece  M.  C.  and  the  heirs  of  her  body,  remainder  to  his  right  hein-* 
And  as  to  his  estate  in  Jhtrham,  to  his  brother  G.  S,  for  life,  and  to  the  heirs  of 
his  body,  (with  preference  to  males,  and  according  to  births,)  and  to  preserre 
contingent  remainders,  to  D,  R,  remainder  to  £•  &  and  tbe  heirs  of  lua  bo<hr ; 
with  powers  to  make  jointures,  and  leases  to  G.  and  E,  respectively ;  remaincKr 
to  preserve  contingent  remainders  to  D.  R.  remainder  to  Af.  C.  ut  supra,  remahu 
der  to  his  right  heirs.— £.  A  died  without  issue,  D.  R.  and  M*  C.  I>eing  alaa 
ilead  without  |»ue,  G.  8.  articled  for  the  sale  of  the  estate  included  in  tlM  first 
devise,  and  upon  bill  filed  for  specific  performance,  held  that  G.  S,  t^ok  an 
•state  taiU 

t  £iJig  ▼.  BurcheU,  before  Lord  HeHley,  1759,  testator  devised  to  J.  H.  §m 
life,  then  to  the  heir  male  of  J.  H.  and  his  heirs,  and  for  want  of  such  issue  then 
over ;  J.  H.  took  an  estate  tail,  (cited  2  Bur.  1103,  where  it  is  said  an  appeal 
was  brought  but  deserted.)  Fearne,  on  C.  R.  124. 

X  Wrigkl  V.  Peanon,  16th  Jutu,  1758,  devised  to  trustees  to  raise  «^500,  rat 
mainder  to  7.  A.  for  lUe,  remainder  to  trustees  to  preserve,  8^c,  remainder  to 
heirs  male  of  the  body  of  T.  R,  and  their  heirs,  and  for  default  of  issue  male  ai 
7.  R,  remainder  over,  held  an  estate  tail  in  7.  &.  (a) 

(a)  These  three  cases  are  all  report-  and  Judgments,  p.  368,  of  the  two  la^ 

cd,  though  very  imperfectly,  in  Amb.  ter  from  Lord  Nortbington's  owa  haiyl* 

and  there  is   a  very  correct  report  writing,  1  Eden,  424.  and  ib.  ii9. 
af  tha  fora^,  in  Wibnot's  Opipiooi 

Secoodi 
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Second,  That  if  he  was  tenant  for  life,  in  these  circumstances,  the  1783* 

nooejf  ought  uot  to  be  repaid. 


JoMIt 

Vm 


Mr.  Ambler  on  the  same  side. — A  tenant  for  life  may  pay  off  z       Moii«aw» 

charge,  without  his  representative  being  entided   to   be  repaid. 

Lord  Hardwicke\x\Atvi2Lhio  give  an  estate  tail  wherever  the  word* 

would  admit  of  it,  unless  there  were  words  to  shew  a  plain  intent 

to  the  contrary,  as  in  Bagshaw  v.  Spencer.  •  This  appears  by  Garth 

v.Saldwin;  BndfVrightv,  Pearson  (m)  is  very  strong,  as  being  a 

case  where  there  were  trustees  to  preserve  contingent  remainders. — • 

It  was  to  the  heirs  of  the  body,  and  their  heirs ;  Lord  Hardwicke^ 

in  Garth  v.  Baldwin^  held  that  the  first  taker  took  an  estate  tail* 

Suppose  William  Morgan  to  have  been  only  tenant  for  life,   it 

'^irould  be  very  extraordinary  after  such  a  length  of  time,  to  let  in        £  212  ] 

Che  representative. — ^The  estate  must  now  be  considered  as  havii||[ 

^iscbaigied  the  burthen. 

£or(2  Chancellor. — It  is  very  possible  that,  if  he  was  tenant  for 
life,  the  charge  may  have  been  paid  oflf.  Hie  first  point  is,  whe- 
^er  the  interest  was  kept  down  by  the  rents  and  profits,  or  the 
arents  applied  to  other  purposes. — If  you  insist  upon  this  point,  if 
snust  go  to  the  Master.  I  am  ready,  if  you  give  up  that  point, 
^o  decide  upon  the  other.  Ilien  how  do  you  argue,  tliat  if  ff^t/- 
Jiam  Morgan  was  tenant  for  life,  he  intended  to  pay  off  the  debt  i 

Mr.  Ambler. — To  exonerate  the  estate  which  would  probably 

f  o  to  his  children.     He  borrowed  upon  his  own  estate  money  to 

pay  off  the  bond,  and  never  made  any  application  for  the  moneyj^ 

or  declaration  that  he  did  not  mean   to  pay  it  out  of  his  owq 

pocket. 

lA>rd  CJiancellor, — Is  not  the  rule,  that  if  tenant  for  life  pays 
the  debt,  he  becomes  pnma  facie  entitled  to  be  repaid,  unless  yot| 
Aew  he  meant  otherwise  I 

Mr.  Selwyn  on  the  same  side.--rlf  he  was  tenant  for  life  only, 
the  case  calls  for  circumstances  to  shew  that  he  did  not  mean  to 
charge  the  estate.  The  first  question  is  upon  the  limitation. — It 
aiises  upon  a  will  under  which  all  the  parties  are  volunteers.  If 
&e  question  were  apon  marriage  articles,  I  admit  the  words 
would  give  an  estate  for  life  only,  but  here  they  are  volunteers, 
which  is  a  different  consideration.  I  admit  two  different  rules ; 
first,  that  trusts  are  to  be  construed  here  by  the  same  rules  that 
l^gal  estates  are  at  law ;  secondly,  that  the  intent  of  the  testator^ 
ia  order  to  prevail,  must  be  agreeable  to  the  rules  of  law. 

(at) Reported  in  Amb.  360.  The  Reporter  observes  that  this  decision  was  dis* 
tatisikctory  to  the  bar,  and  appealed  from  to  the  Uouf  e  of  Jbords,  bat,  bcfora 
Ihe  hear^ig,  compronuicd,  ib.  3€3. 

Lord 


21^  Cases  Ahoubd  and  Determined 

1783.  Lord  Chitncellor. — Is  the  first  rule  so  ?  I  think  your  difficulty  is 

wv-w  to  get  rid  of  Bt^thaw  ▼•  Spencer^  where  it  was  held  tliat  trusts 

Jown  were  not  like  leg^  estates. 

MoEGAM.  j^^   Selwun.— In  WatU  v.  Ball,  1  P.  W.  108,  and  Bale  ▼. 

Coleman,  1  F.  W.  142,  it  is  laid  down  that  trusts  are  to  be  con- 
strued by  the  same  rules  as  le^  estates.  Secondly,  the  intent  of 
the  testator  in  order  to  prevail,  must  be  consistent  with  the  rules 
of  law.    The  rule  of  law  which  applies  to  this  case,  is  the  rule 

[  213  ]  laid  down  in  Shelley^  case,  and  in  Co.  Lit.  that  where  the  estate 
is  given  to  the  ancestor,  and  is  also  given  in  any  part  of  the  same 
instrument  to  the  heir,  or  heirs  of  the  body,  the  estates  unite. 
"Die  cases  of  Lowes.  Davies,  and  of  LisU  v.  Gray,  are  the  only 
ones  that  have  been  cited  on  the  other  side,  bnt  they  are  very 
distinguishable  from  this :  in  both  those  cases  the  devises  were  to 
the  1st,  2d,  dd,  and  4th  sons  nominatim  and  distbctly.  In  Bag'' 
show  V.  Spencer,  there  was  a  limitation  to  trustees  to  preserve  con- 
tii^ent  remainders,  which  makes  an  essential  distinction  from  this 
case.  There  are  many  cases  where  it  has  been  determined  an 
estate  tail  passed,  notwithstanding  the  words  without  impeachment 
of  waste,  Lansley  v.  Baldwin,  (cited)  1  P.  W.  759.  So  too, 
where  the  words  are  severally  and  successively.  Legate  v.  Sewell, 
1  P.  W.  87f  where  it  was  determined  to  be  an  estate  tail,  not- 
withstanding those  words  and  words  of  limitation.  So  notwith* 
standing  a  power  of  Jointuring,  Broughton  v.  Langley,  2  Salk. 
679}  an(l  also  of  leasing,  for  tenant  in  tail  cannot,  by  the  statute, 
make  a  lease  that  will  bind  tlie  remainder-man,  which  he  may 
under  the  power.  Bale  v.  Coleman,  shews  this. — Heirs  of  the 
body,  in  their  legal  sense,  are  words  of  limitation,  not  words  of 
purchase.  Their  fixed  known  construction  being  so,  the  Court 
will  not,  from  guesses  at  the  intention  of  the  testator,  change  them 
to  words  of  purchase,  Goodright  v.  Fully n,  2  Lord  Raym.  1437. 
Garth  v.  Baldwin,  Sayer  v.  masterman. — ^The  long  acquiescence 
before  the  filing  of  the  bill,  may  have  prevented  evidence  appear* 
ing  of  the  intention  of  William  Morgan,  even  if  he  was  only 
tenant  for  life. 

Mr.  Kenyan  on  the  same  side. — Admitting  the  rule  that  where 
tenant  for  life  pays  off  a  charge,  he  continues  the  creditor,  unless 
he  intend  to  discharge  the  debt :  William  Morgan  paid  off  all  the 
other  debts  of  his  father,  and  pledged  estates  for  them,  of  which 
he  was  seised  in  fee. — ^The  other  question  is  attended  with  more 
cases  than  almost  any  case  in  the  law.  It  is  deduced  from  «SAe/- 
ley's  case,  and  the  judge  who  reported  Shelley's  case  inserted  it,  as 
his  opinion,  in  his  commentary  on  Littleton^  and  makes  a  distinc- 
tion between  a  freehold,  and  terms  for  years.  The  rule  is  main- 
tained in  Duncomb  v.  Duncomh,  3  Lev.  437.  Colson  v.  Colson^ 

and 
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«nd  Saver  v.  Mastermanf  and  other  cases  collected  by  Mr,  Feame  1783. 

(in  his  Esfsay  on  Contingent  Remainders)  with  great  accuracy  and  wv^ 

ability.     Perrin  v.  Blake,  in  the  Exchequer  Chamber,  established  Joii«» 

the  rule.     So  in  the  case  from  RobiMon*M  Gavelkind^  and  in        Moroaiv. 
TroUop  v«  Trollop  J  both  cited  Feame,  140,  the  Common  Pleas        f*  !214  ] 
held  the  words  heir  male,  to  give  an  estate  tail.     Wright  v.  Pear^ 
ton,  and  King  v.  Burchell,  come  up  to  this.     Wright  v.  Pearson, 
was  this :  Henry  Rayney  devised  the  estate,  subject  to  a  char^, 
to  T.  Ramey  for  li^,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  male  of  the  body  of  T. 
Ramty,  and  their  heirs.    The  cases  cited  on  the  other  side,  do  not 
break  in  upon  this  rule.     In  Robinson  v.  Robinson,  (2  Ves.  ^25.) 
the  words  were  "  for  life,  and  no  longer/*  the  House  of  Lotds  re- 
jected the  words,  and  no  longer,  and  gave  a  greater  estate.    5  Bro* 
JP.  C.  278,  S.  C.    So  also  in  Roe,  dem.  Dodson  v.  Grew,    la 
<Hher  parts  of  the  will,  he  has  interposed  trustees  to  preserve  con- 
^n|;ent  remainders.    Then  Bagshaw  ▼.  Spencer  is  said  to  be  de- 
lusive upon  the  subject.    The  case  of  Garth  v.  Baldmn,  in  2  Ves. 
^nune  afterwards  before  hord  Hardtgnckei  what  he  set  out  with 
mhere  made  him  hesitate  whether  all  he  had  laid  down  was  consistent 
"^th  Bagshaw  v.  Spencer.    The  party  there  as  clearly  meant  to 
^ye  an  estate  for  life,  as  in  Bagshaw  v.  Spencer.    Lord  Hard* 
mcke  laid  it  down  that  the  construction  in  trusts  should  be  the  same 
as  in  limitations  of  legal  estates,  unless  there  was  a  clear  intent  to 
the  contrary.     Lord  Hardwicke  determined  Bagshaw  v.  Spencer, 
on  the  ground  of  there  being  trustees  to  preserve  contingent  re- 
mainders.    In    several  other  cases  it  has  been  held  that  trusts 
are  now  what  uses  were  before  the  statute.    In  Lord  Glenorcky 
v.  Bosville,  For.  S,  Lord  Talbot  took  the  distinction  between  the 
rules  of  construction  of  courts  of  law,  and  equity. — ^That  rule 
vas  followed  by  Lord  Hardwicke  in  Garth  v.  ISaldmn.    The 
case  of  the  Attorney-General  v.  Sutton,  1  P.  W.  and  now  more 
fully,  2  Bro.  P.  C.  382.  proceeded  upon  a  difference  between  uses 
executed  and  executory,  and  it  was  there  said  that  if  the  uses 
were  executed^  there  would  be  no  handle  for  the  courts  of  equity 
to  interfere.     Bale  v.   Coleman  was  a  serious  opinion  of  Lord 
Harcourt,  when  considering  a  former  opinion  of  Lord  Cowper's. 
Garth  v.  Baldwin,  at  the  time  it  was  decided,  was  considered 
as  overturning  Bagshaw  v.  Spencer. 

Mr.  Mansfield  in  reply. — Bagshaw  v,  Spencer,  appearing  never 
to  have  been  over-ruled,  seemed  to  me  to  be  decisive,  'rhe  ge- 
neral position  as  laid  down  by  Mr.  Attorney-General,  and  some 
of  the  other  gentlemen  is,  that  where  in  the  same  instrument  [  21^  J 
there  is  an  estate  given  to  the  ancestor,  and  to  the  heirs  male,  it 
ahall  be  an  estate  tail  in  the  ancestor.  Mr.  Selwyn  moderates  the 
rule  to  this,  that  the  words  shall  not  be  defeated  tiy  uncertain  words 

to 
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1783*         to  shew  an  intent,     I  contend  that  of  course,  the  legal  import 
«^vw  may  be  defeated  by  certain  words.     The  nile  is  laid  donn  upon 

JoMEf  the  coostructioD  of  a  deed ;  and  that  at  a   time  when  it  wvtn   ma« 

MojtoAif*  t^rial  to  third  persons,  whether  the  person  should  take  as  a  pur« 
chaser,  or  as  heir.  It  is  extraordinary  that  this  rule  of  law  should 
operate  against  the  intent  of  the  testator,  when  no  other  rule  of 
law  does, — as  for  instance,  the  rule  that  where  an  Mtate  is  given 
without  words  of  limitation^  the  devisee  sbalj  take  for  life  only, 
yet  if  any  thing  can  be  gatliered  to  shew  the  intent,  it  shall  convey 
mn  estate  in  tau,  or  in  fee.  It  is  true  that  in  Lisle  v.  Gray,  there 
are  other  words,  but  it  is  strange  to  say,  that  where  the  intent 
appears  from  other  parts  of  the  will,  it  shall  not  be  the  same  as  if 
the  testator  had  used  technical  words.  The  question  b  sud  to  be, 
whether  he  has  shewn  that  he  meant  that  the  first  persons  to  takt 
the  inheritance,  should  take  as  purchasers,  and  the  ancestors  tip 
take  for  life  only,  Mr.  Aitorney-General  and  the  other  gentlemen 
have  said  the  rule  ought  to  be  the  same  here  as  at  law»  but  they 
immediately  contradicted  this,  because  they  draw  a  distinction,  and 
say  that  it  is  so  in  trusts  executied,  but  otherwise  in  those  which  are 
executory.  If  BagsUaw  v.  Spencer  be  an  authority,  there  is  an  end 
of  the  question,  for  there  it  was  a  trust  executed.  But  it  is  said, 
that  in  that  case  there  were  trustees  to  preserve,  8cc.  but  what 
magic  is  there  in  those  words  P  the  only  inference  from  tliem  is,  that 
tliey  ser\'e  to  sliew  the  testator^s  intent.  If  there  are  other  words 
equally  strong,  must  not  the  e(!ect  be  the  same?  Then  there  is  a 
stronger  ground  in  this  case,  from  the  words  severalh/,  sueeemveh 
and  in  remainder.  What  comes  of  the  words  in  remainder^  could 
the  heirs  take  in  remainder  ?  those  words  must  be  rejected.  Tlien, 
has  Bagshaw  v.  Spencer,  ever  been  shaken  i  It  is  said  to  be  so  in 
Garth  v.  Baldwin.  In  the  report  of  Garth  v.  Baldrvin,  it  is  said, 
that  at  the  time  of  the  decision.  Lord  Hardwicke  had  the  note  of 
Bagshaw  r.  Spencer  in  his  hand,  and  confirmed  the  doctrine  of  it, 
but  distinguished  the  cases.  Garth  v.  Baldwin  is  not  to  be  dis- 
tinguished from  Bale  v.  Coleman,  which  Lord  Hardwicke  there 
affirms.    Then,  has  any  other  case  overturned  it,  or  is  it  no  authp- 

£  2l6J  rity  f  Mr.  Kent/on  has  endeavoured  to  overturn  it  by  the  distinc- 
tion between  trusts  executed  and  executory.  The  question  in  Lord 
Glenorchy  v.  Bosville  is  made  to  turn  on  the  trust  being  executory. 
The  testator  directing  the  execution  is  only  directing  what  must  be 
done,  whether  he  directs  it  or  not.  It  is  extraordinary  his  directing 
it  should  vary  the  construction.  The  same  is  the  case  ot  Attorney-^ 
General  v.  Sutton.  There  may  be  some  reason  perhaps  for  this 
construction  in  carrying  marriage  articles  into  execution,  but  the 
distinction  being  applied  to  wills  is  much  better  exploded.  This 
is  the  only  distinction  between  trusts  executed  and  executory.  If 
Lord  Hardwicke  did  more  wisely  in  Bagshaw  v.  Spencer,  by  ex- 
ploding the  distinction,  it  remains  to  see  whether  any  subsequent 
case  has  destroyed  Bagshaw  v.  Spencer.    I  find  none.     Sayer  v. 

Masterman 


MoiiaAir. 
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Maiierman  was  the  case  of  a  legal  estate,  so  was  Kin^v.  BurcheHi         nss. 
Lord  Henley  affirmed  Baphaw  r.  Spencer ,  and  m  IVrigkt  v,  ^^^^^ 

Pearmm  lie  treated  Baffshaw  v.  Spencer  as  ri^tly  determined,  but         Jonbs 

nid  that  in  that  c^8t(Wrig/U  v.  Pearson)  he  thought  the  testatoi^s  ^  »• 
iateaCion  was  to  give  an  estate  tail — he  did  not  mean  to  shake  what 
had  been  decided  in  Bagshaw  y.  Spencer. 

lard  Chancellor. — I  do  not  see  how  the  two  can  stand  to* 
getlier(a). 

Mr.  Mansfidd. — Bagtkaw  v.  Spencer  not  only  is  not  shaken^ 
but  lias  received  die  strongest  confirmation  from  Perrin  v.  Blake* 
All  the  judges  who  argued  there  for  its  being  an  estate  for  life, 
atrgued  upon  Bagtkaw  t.  Spencer,  and  the  judges  who  argued  on 
tbe  other  side  considered  it  as  an  authority. 

Lord  Chaneellor.-^lf  die  question  was  new  in  th'is  cause,  and* 

I  had  only  to  give  my  ideas  of  equity,  in  analogy  to  the  rule  of 

l^w,  I  should  have  considered  the  case  the  same  as  if  it  had  been  at 

I«w.    I  think  no  great  doubt  could  have  been  entertained  about  it. 

take  the  rule  in  Shelley*s  case  never  to  have  been  shaken  at  all. 

take  that  rule  to  be,  that  where  tlie  heir  takes  in  tbe  character  of 

%Beir,  he  must  take  in  the  quality  of  heir.     I  take  the  question 

^iaJwaya  to  have  been,  as  to  the  import  of  the  word  heir  in  the 

osed  case.    I  never  heard  it  contended  that  the  testator  could 

the  sense  of  the  law :  whether  heirs  general,  heirs  male,  or 

female,  are  to  take  by  those  words,  they  must  take  in  that 

^pmlity;  therefore  you  must  prove  that  the  second  taker  was  not        [  217  ] 

intended  to  take  in  that  character,  but  in  some  other.     In  Lowe  v. 

Jhities,  and  in  Lisle  v.  Gray,  the  testator  shewed  his  intent  that 

^^he  petsons  should  not  take  as  heirs,  but  explained  the  words  dif- 

Jeremy.    In  Lisle  v.  Gray,  there  being  specific  limitations  to  the 

^our  first  sons,  the  judges  understood  the  words  *'  and  so,  S^c."  to 

l>e  the  fifth,  sixth,  and  other  sons,  and  distinguished  it  from  the 

fienend  sense  of  the  word  heirs.     But  this  is  a  trust  estate,  and 

ibe  diflkulty  arises  from  the  case  of  Bagshaw  v.  Spencer  decided 

ly  one  of  the  first  authorities,  and  with  this  greater  weight  still, 

that  from  the  great  length  of  time  since  that  decision,  probably  a 

Kitat  deal  of  property  may  depend  upon  the  rule.    1  cannot  say 

that  I  am  satisiSed  widi  the  reasons  of  that  determination.     It  goes 

upon  equity  being  more  liberal  than  the  law,  in  the  construction  of 

trusts,  but  I  cannot  conceive  how  equity  can  go  upon  a  more  liberal 

principle  in  such  constmction  than  the  law  does.     But  it  is  there 

said,  It  must  be  by  implication  plain.    The  rule  of  the  courts  of 

Uw  goes  fiirther  than  the  doctrine  of  trusts.    The  courts  of  law 

have  always  gone  upon  what  a  court  of  equity  ought  to  do.    It  is 

(a)  Vide  Fearnc  C.  R.  133.  6th  edit. 

said 
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1783*         iflid  tbat  there  is  no  difference  between  trusts  executory  and  ex^i 
wvw  cuted.     It  is  very  difficult  to  conceive  that  a  slight  diflTerence  iu  die 

JoNu  words  of  a  will  should  nud^e  a  difference  of  determination^  but,  io 

MoROAii.  marriage  articles,  there  is  something  to  proceed  upon  or  to.  amend 
by^  I  cannot  distingubh  the  case  of  Wright  v.  Pearson  from  the 
present  I  know  Lord  Hardwicke  did  frequently  state  the  cirouQ-' 
stances  of  there  beiiig  trustees  to  preserve  contingent  remainderSi 
as  varying  Bagshaw  y.  Spencer  from  other  cases  before  him. — I 
wish  he  had  stated  his  reasons,  I  cannot  see  how  it  varied  the  case, 
except  by  shewing  the  intent  of  the  testator  to  give  an  estate  for 
life ;  other  words  of  the  same  import  must  have  the  same  con- 
struction. At  law,  1  should  not  think  the  words  severally,  succe^ 
nveltf  and  in  remainder,  would  make  much  difference.  In  cqb« 
strumg  informal  words  the  argument  takes  up  the  word  remainderp 
and  gives  it  a  technical  sense,  which  it  refuses  to  the  words  heirs 
male.  I  shall  not  be  averse  to  have  this  cause  go  up  to  the  House 
of  Lords,  if  any  thing  material  can  be  done ;  but  if  it  is  only  to 
determuie  whether  the  insertion  of  trustees  to  preserve  contingent 
remainders  makes  die  difference,  it  will  be  of  no  use* 

The  cause  stood  over,  and  this  day  JLord  Chancellor,  after  stating 
the  case,  gave  judgment. 

L  ^^8  ]  Ijord  Chancellor. — ^^fhe  question  is,  Whether  William  Morgan 

the  son  took  an  estate  tail  or  for  life  only  ?  If  he  took  an  estate- 
tail,  his  paying  off  the  charge  would  shew  he  meant  to  pay  it  in 
exoneration  of  the  estate.  It  is  a  general  rule  of  iufereiure,  that 
-where  the  tenant  in  tail  pays  off  a  charge,  without  taking  an  assign- 
ment, he  does  it  with  that  intention ;  but  tliis  rule  is  capable  of 
being  encountered  by  any  evidence  to  prove  the  contrary.  I  saj 
this  upon  the  authority  of  Kirkham  v.  Smith,  1  Ves.  258,  which  I 
cite  for  the  purpose  of  establishing  the  principle,  that  a  tenant  in 
tail  so  paying  is  inference  only,  not  juris  positivi.  The  case  of 
Amahury  v.  Brown,  1  Ves.  477,  is  on  the  same  ground.  Wiltiam 
by  giving  his  bond  to  Lock,  took  upon  himself  the  debt  of  the 
estate,  and  from  1746  to  1763  paid  the  interest  to  Lock,  and  the 
surplus  interest  of  the  «£20,000  over  and  above  what  the  estate 
would  discharge.  From  1763  to  1776  Elizabeth  Jones  suffered 
the  matter  to  sleep;  in  1776  she  filed  her  bill.  Suppose  this  t^ 
have  been  an  estate  for  life,  as  she  now  contends  it  to  be,  tlie  first 
question  will  be,  whether  it  is  competent  to  her  to  come  now  for 
this  money.  For  this  purpose  1  cited  the  case  from  Vesey 
{Kirkham  v.  Smith),  The  question  is.  Whether  William  Morgan 
did  not  do  sufficient  acts  to  shew  that  he  meant  to  pay  off  the  in- 
cumbrance i  A  tenant  for  life,  in  general,  paying  off  a  charge, 
without  taking  an  assignment,  is  a  creditor  for  the  sum  so  paid ; 
but  the  smallest  demonstration  4)at  he  meant  to  pay  it  off  w  ill 
prevent  his  representative  from  coming  for  tlie  nionev.     Here  he 

paid 
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pdici  interest  much  beyond  what  the  profits  of  the  estate  would  1783. 

have  discharged,  which  is  a  demonstration,  prtm&  facie,  that  though  w>^/«^ 

tenant  for  life,  he  meant  to  discharge  the  estate.    Though  he  was  Jones 

otAj  tenant  for  Jife,  he  knew  it  was  settled  on  his  family,  and       MoRGAwi 
put  himself  to  extraordinary  inconvenience  to  pay  off  this  debt; 
and  tliis  he  did  for  seventeen  years  (during  all  which  time,  as  tenant 
for  life,  he  might  have  called  for  a  sale)  in  order  to  preserve  the 
f state.     But  she  contends  he  did  this  on  the  idea  that  he  was 
tenant  in  tail,  and  in  order  to  bring  the  case  within  that  of  Kirkham 
V.  Smith,  she  says  that  he  was  persuaded  that  he  was  so  by  Thomas 
Morgan.     Where  tenant  in  tail  pays  off  a  charge,  he  is  not  con- 
sidered as  a  creditor,  because  he  may  make  himself  absolute  owner 
of  the  estate.     If  William  Morgan  considered  himself  as  such,  he 
was  content  with  the  estate  tail :  in  such  a  case  as  this  it  would  be 
extraordinary  to  allow  the  representative  of  a  person  living  in  this        [^19] 
way  seventeen  years,  to  make  such  a  claim.     Thirty  years  passed 
from  the  time  of  the  mortgage,  to  the  filing  of  this  bill ;  so  far 
was  it  the  sense  of  the  family  that  he  meant  to  discharge  the  in- 
cumbrance.    If  these  presumptions  were  on  a  mistaken  notion  of 
law,  it  might  be  set  right  at  any  distance  of  time,  but  here  appears 
to  have  been  no  such  mistake.     I  am  not  satisfied,  supposing  this 
to  be  only  a  tenancy  for  life,  that  he  meant  to  keep  a  lien  upon  the 
estate. — But  if  it  turned  upon  that  difference,  my  opinion  is  that 
this  was  an  estate  tail.     I  am  aware  I  differ  from  Uie  opinion  of 
those  1  most  respect  now  living  in  the  profession,  and  from  that  of 
Ix)rd  Chief  Justice  de  Grey,  thrown  out  as  to  this  part  of  the  case^ 
in  the  House  of  Lords.     I  am  sorry  the  plaintiff,  who  does  not 
succeed  now,  did  not  succeed  there ;  but  the  House  was  of  a  dif- 
ferent opinion,  and  this  limitation  was  referred  to  as  being  an  estate 
for  life.     According  to  my  own  notion,  it  is  impossible  this  should 
be  so  considered.     By  all  the  cases,  where  the  estate  is  so  given 
that,  after  the  limitation  to  the  first  taker,  it  is  to  go  to  every 
person  who  can  claim  as  heir  to  the  first  taker,  the  word  heirs 
must  be  words  of  limitation.     All  heirs  taking  as   heirs  must 
take   by  descent.     In  cases  where  I  can  bring  it  to  the  point, 
that  the  testator  by  the  word  lieirs,  as  used  in  the  will,  means 
first,  second,  third,  and  other  sons,   there  1   change  the  words 
of  the  will,  but  here  I  think  the  word  heirs  was  the  very  thing 
he  meant.     Suppose   JVilliam  had  had  a  son,  which   son   had 
had  a   son,    and    died    leaving  |^Sir]    William,   the   eldest   sou 
of  the  son  would  have  been  heir.      If  there  had  been   a  title 
he  would  have   taken    it;    but   the  estate,  if  these    had    been 
vords  of  purchase,  must  have  gone  to  the  second  son  (a),  the 

devise 

An)  Words  of  pnrcliasc  here,  Lord      of  WiUiam  successively  in  tail  male, 

^vrioir  evidently  meant  in  the  sense      in  which  case  the  devise  to  the  first 

^  *  limitation  to  tirst  and  other  sous      son  being  lapsed  by  his  death  in  the 

Vol.  1.  ^  testator's 
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devbe  to  tbe  first  son,  being  a  lapsed  devise,  like  the  c 
^  Whke  V.  IVhitey  lately  in  the  House  of  Lords,  from  L 
But  Sir  William  Morgan^  meant  tbe  estate  to  go  to  whoever 
be  heir.    The  cases  have  been  laboriously  argued,  on 
which  I  (therefore)  dare  not  call  immaterial.  I  think  the  an 
immaterial,  that  he  meant  the  first  estate  to  be  an  estate  £ 
I  take  it  that^  in  all  cases,  the  testator  does  mean  so ;  I 
upon  what  he  meant  afterwards.     If  he  meant  that  every 
person  who  should  be  heir  should  take,  he  then  meant  wl 
law  would  not  suffer  him  to  give,  or  the  heir  to  take  as  a  pur 
In  conversing  with  a  great  authority,  whom  I  will  not  ni 
asked  what  would  become,  in  the  case  stated,  of  tbe  grandso 
answer  was,  he  should  take  as  heir. — I  know  he  might ;  bii 

*  Rohert  Warner^  on  the  demise  of  Riekard  JVhUe  v*  Hamilton  IlTuie^ 
of  Lords,  6th  A/ay,  178<j.— By  settlement  !24th  and  25th  of  Sepfcmk 
oo  tbe  marriage  between  SUnmt  fyhUtf  eldest  son  of  Richard  H'kUey  and 
Jane  Eyre^  part  of  the  hwds  in  question  were  conveyed  to  trustees,  to  tt 
Simon  U'kUe  for  life,  without  impeachment  of  waste,  remainder  to  tbe  1 
other  sons  of  the  marriage,  remainder  to  Simony  in  tail-male,  remainder  to 
in  fee,  other  part  to  the  use  ofSiwum  in  taU  male,  remainder  to  Rickmn 
Riekard^  seised  of  these  remainders,  and  of  other  lands  not  comprised  in 
tlement,  and  havfog  issue  the  said  Simon  If^Tute,  liis  eldest  son,  HamiUm 
the  defendant  in  error,  and  a  daughter  named  Margaret ,  Ist  Jan,  17T5,  a 
will,  and  thereby,  after  several  devises  of  lands  to  Richard  Wlute^  the  1 
the  plaintiff,  and  Hamilton  JVhite  the  defendant  in  error,  gave  the  rest  i 
due  of  lands  in  Bantrtff  not  already  settled  on  the  marriage  of  SimoK, 
some  parts  which  were  devised  to  HwmJUon  for  life,)  to  Simon,  and  I 
of  kit  Ifodff  remainder  to  HamiUony  and  the  heirs  of  hb  body,  renal 
Margaret,  in  tail  general,  remainder  to  his  own  right  heirs,  and  a|)pointe 
executor  and  residuary  legatee.  Simon  died  id  September,  1776,  in  tbe  I 
of  his  father,  leaving  issue  by  Frances  Jane  Eyre,  the  plaintiff  in  error,  ai 
and  tliree  other  sons,  and  four  daughters :  Richard,  tiie  father  died  27 tl 
same  September,  without  revoking  the  will.  The  defendant  taking  poaat 
the  lands  devised  to  him,  and  of  the  other  lands  not  in  settlement :  an  ej 
was  brought  In  B,  R,  in  Ireland,  by  the  plaintiff,  on  the  demise  of  his 
lessor,  (tii^  grandson  of  testator)  for  the  recovery  of  the  same,  (except  to 
devised  to  HamiUon  for  life) ;  upon  the  trial  of  the  ejectment,  the  jury 
special  verdict,  which  being  argued  in  B.  R  in  Ireland,  judgment  was  g 
the  plaintiff,  the  defendant  bronght  his  writ  of  error  in  the  Kind's  Ben 
and  in  Michaelmas  Term,  1781,  the  judgment  of  B.  K.  in  Ireland  was  n 
Upon  this  judgment  of  reversal,  error  was  brought  in  parliament,  and  u 
hearing  in  the  House  of  Lords,  the  following  question  wax  put  to  the  , 
Whether  in  tlie  event  that  had  happened,  defendant  Hamilton  White  to 
and  what  estate  in  the  lands  of  BasUry,  under  the  devise  to  him  for  dc 
issue  of  Simoii  White  ?  The  Lord  Chief  Baron  delivered  their  unanim 
nion,  that  HamiUon  took  an  estate  tail,  and  the  judgment  of  the  Court  o 
Bench  in  England,  reversing  that  of  the  King's  Bench  in  Ireland,  was  a 
The  determination  of  this  case  went  very  much  upon  that  of  Hodgtm 
wife  V.  Ambrose,  B.  JR.  Easter,  1780,  (reported  by  Mr.  Douglas,  p.  Si 
affirmed  in  the  Honse  of  Lords. 


testator's  life-time,  that  to  the  second 
son  most  have  taken  place  in  exclusion 
of  the  rssue  male  of  the  first  son,  ac- 
cording to  the  case  refciTed  to.  I  have 
here  stated  the  Chancellor  as  speaking 
of  the  death  of  a  first  son  of  William, 
in  the  life-time  of  Sir  WiUiam  the  tes- 


tator, whicli  doubtless  must  hi 
the  intended  expression ;  thoi 
printed  report  referred  to  si 
time  of  WiUiam  (who  was  t 
taker)  instead  of  Sir  ff  t//iiitii,0 
the  testator.)  (Note  by  Mr, 
C.  R.  194,  Cth  edit.) 


r. 
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be  miist  take  by  descent.     All  possible  heirs  must  take  as  heirs,  and  1783. 

not  as   purchasers.     Many  cases  Lave  been  determined   on   the  \^vw 

ground  of  a  devise  to  the  first  taker,  with  remainder  to  the  heir  Jones 

niale,  in  the  singular,  or  heirs  male  in  the  plural,  as  in  King  v.  £i/r- 
fie//,  (before  Lord  Henley)  where  it  was  in  the  singular  number. 
Hie  rdle  in  Sheltej/s  case,  was  used  as  a  demonstration  that  it  was 
iiidiffel^nt,  whether  the  limitation  was  in  the  singular,  or  plural 
notbbef,  it  was  equally  an  estate  tail.     So  where  it  is  to  the  heir  of 
the  first  taker,  and  the  heirs  of  that  heir,  it  has  been  determined  to 
be  an  estate  tail.     Indeed  in  all  cases  where  the  limitation  is  of  an 
estate  of  freehold  to  a  man,  and  afterwards  to  the  heirs  of  his  body, 
(whetiier  general  or  special)  so  as  to  give  it  to  the  heirs  as  a  deno- 
mination or  class,  the  heirs  shall  be  in  by  purchase,  and  not  by 
descent  (a).     And  the  case  stated  by  Anderson,  in  Shelley s  case,         [  221  1 
95  b:  of  a  limitation  to  the  use  of  ^.  for  life,  remainder  to  the  use  of 
his  hri^s,  and  of  their  heirs  Jemale,  is  the  only  one  to  the  contrary; 
ind,  in  that  case,  the  word  heirs  must  be  a  description  of  the  per- 
sons, in  order  to  let  in  the  limitation  to  the  heirs  female.  The  cases 
ittt  so  welf  known,  it  would  be  idle  to  repeat  them  all.    Those  of 
Burchett  v.  Durdant,  2  Vent.  311.     Goodright  v.  Pullyn,  2  Lord 
Raym.  14S2,  and  Coulson  v.  Coulson,  2  Stra.  1125,  are  that  they 
we  words  of  limitation.      But  Sayer  v,  Masterman,  (17th  June, 
1757,  before  the  Lords  Commissioners,  fVilles,  Smythe,  and  IfiU 
»wtf,  goes  the  whole  length  of  the  present  case.     If  there  ever  was 
an  instance  to  shew,  from  the  specialty  of  the  limitation,  that  they 
were  meant  to  take  as  purchasers,  it  was  in  that  case,  but  the  word 
being  heirs,  and  chalking  out  the  legal  course  of  descent,  it  was 
decided  otherwise.     In  Garth  v.  Baldwin,  Lord  Hardmicke  put 
it  (hat  his  opinion  in  Bagshaw  v.  Spencer  turned  upon  there  being 
^niftees  to  preserve  contingent  remainders,  and  upon  the  testator 
Inviog  created  contingent  remainders,  which  the  Court  would  carry 
into  executioh,  though  he  had  not  correctly  stated  tbem  as  contin- 
gent femaiiklers.     Bating  the  learning  of  that  case,  one  cannot  but 
he  rather  astonished  to  hear  grave  and  learned  men  reason  that 
testators  were  acquainted  with  the  rules  and  effects  of  contingent 
remainders,  and  yet  did  not  know  how  to  give  a  contingent  remain- 
^  in  proper  form.     Here  the  -testator,  in  the  limitation  to  Thomas 
Morgan,  does  interpose  trustees  to  preserve  contingent  remainders, 
^  shews  his  knowledge  of  the  nature  of  contingent  remainders, 
by  foRowiVig  them  through  a  long  deduction  of  sons.    The  good 
sense  of  all  these  cases,  is  to  believe  that  where  persons  have  ex- 
P^es8ed  themselves  right,  they  knew   what  they  meant.     As   to 
Thomas  Morgan^s  family,  he  did  not  think  it  necessary  to  provide 
for  distant  future  events,  but  in  his  own  immediate  family,  he  did 
ineai^  to  provide  for  future  children,  and  that  all  his  heirs  of  blood 
>lK>ald  t^ke.     But  it  is  contended,  that  however  this  might  be  at 

(<)  Tbei«  worVlft  are  obviouBly  trans-      reporter  dr  of  the  pviBter,-doM  not  ap^ 
^^^9  whether  by  the  mistake  of  the      pear. 

p  2  law. 
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1783.  law^  it  should  be  construed  otherwise  in  equity ;  for  that  the  whole 
fee  was  given  to  the  trustees,  as  it  might  be  necessary  for  the  pay- 
ment  of  the  debts,  but  after  the  payment  of  the  debts,  the  testator 

Mono  AN.       did  not  mean  to  leave  any  thing  executory:  No,  the  trustees  were 

to  stand  sebed  to  the  subsequent  uses.     If  this  is  not  a  legal  estate 

it  is  only  not  so  because  the  first  use  might  absorb  the  whole  estate. 

Then  the  only  question  is,  whether,  under  the  cases  decided,  I  must 

.  consider  this  pomt,  as  being  different  in  the  case  of  legal  and  of  equit* 

[  222  ]        able  estates.     Before  Lord  Glenorchy  v.  Bosville,  For.  S,  there, 
was  no  difference.     Lord  Nottingham  argued  it  very  carefully,  in 
that  respect,  in  the  Duke  of  Nonolk*s  case,  and  would  not  hold  a 
different  rule  of  construction  in  law  and  equity.    In  Bale  v.  Cole- 
man, 1  P.  W.  U9..— Phillips  v.  Phillips,  2  Vern.  430,  and  WatU 
V.  Ball,  1  P.  W.  108,  it  was  determined  that  a  trust  should  undeiRo 
the  same  construction  as  a  legal  estate.     Trevor  v.  Trevor,  1  P.  n» 
622,  Lucas,  4S6. — Jones  v.  Langton,  1  £q.  Ab.  392. — Wesi  v. 
Errissey,  2  P.  W.  349- — Warwick  v.  Warwick,  3  Atk.  29 J,  were 
cases  of  marriage  articles,  where,  if  the  party  took  an  estate  tail^ 
tlie  uses  would  be  defeated.    The  Court  anxiously  distinguished 
them  from  cases  upon  wills,  and  determined  them  to  be  estates  for 
life,  on  three  grounds  ;  1st,  because  they  are  upon  valuable  consi- 
deration ;  2d,  because  they  are  to  be  carried  into  execution  against 
the  parents ;  3d,  that  were  they  to  put  the  children  completely  in 
the  power  of  the  parents,  there  would  be  no  object  of  the  contract, 
at  all.    It  is  otherwise,  says  Lord  Harcourt,  (in  Bale  v.  Coleman), 
of  wills,  which  have  not  been  construed  on  the  same  grounds.. 
Though  Lord  Glenorchy  v.  Bosville,  was  founded  upon  Leonard 
v.  the  Earl  of  Sussex,  2  Vern.  526,  yet  it  is  observable  that  diere 
the  first  gift  was  to  a  man  and  his  heirs,  so  there  was  no  doubt  that 
it  was  an  estate  tail,  but  the  intention  there  was  clear,  that  it  should 
go  to  the  children,  for  it  was  to  be  so  settled  that  the  sons  should 
not  have  power  to  dock  the  intail :  the  intent  was  the  same,  also 
in  the  case  of  Lord  Glenorchy  v.  Bosville,  which  was  an  executory 
case.     In  Bagskaw  v.  Spencer,  the  Master  of  the  Rolls  took  it 
clearly  to  be  an  estate  tail,  (1  Ves.  142.)  but  Lord  Hardwicke  said, 
that  if  the  Court  decreed  a  conveyance,  there  must  be  trustees  to 
preserve  the  contingent  remainders,  therefore  he  must  insert  con-, 
tingeiit  remainders  to  be  preserved ;  and  Lord  Hardwicke  there 
said,  he  did  not  contradict  the  Duke  of  Norfolk's  and  the  other 
cases.    A  few  years  afterwards,  Garth  v.  Baldwin,  (2  Ves.  646.) 
was  heard,  and  Lord  Hardwicke's  decree  in  Bagshaw  v.  Spencer 
was  pressed  upon  him ;  and  he  attempted  a  distinction,  ana  said, 
that  the  construction  must  be  according  to  the  construction  of 
legal  estates  (o),  unless  there  was  a  plain  intent  to  the  contrary ; 
snch  declaration  plain,  as  Lord  Hobart  expresses  himself  in  a  case 
on  a  will,  as  would  over-rule  the  legal  construction  {Counden  v. 

(o)  Vide  X«W(on  v.  Lytton,  po»t,  vol.  iv.  441,  which  seems  to  have  decided  upon 
the  groaad  of  a  plain  intent. 

Clerke, 
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Cierke,  Hob.  29*)  In  Garth  v.  Baldivin,  the  exception  taken  was 
such  a  one  as  explained  the  rule,  and  the  construction  there  restored 
the  law,  that  trusts  were  to  be  construed  in  the  same  manner  as 
legal  estates.  If  that  be  so^  there  cannot  be  a  more  proper  case 
to  apply  the  rule  than  this^  as  there  can  be  nothing  so  near  to  a 
legal  estate  as  the  present.  It  has  occasioned  much  fluctuation  in 
my  mindy  whether  it  was  a  legal  or  an  equitable  estate.  I  think, 
therefore,  the  same  rule  of  construction  must  apply  here  as  at  law. 
Thinking,  as  I  do,  that  this  is  an  estate  tail ;  but,  whether  it  be  so 
or  an  estate  for  life  bnly,  that  he  meant  to  exonerate  the  estate ;  I 
am  extremely  clear  his  administratrix,  claiming  this  as  a  debt,  can- 
not prevail ;  but  the  bill  must  be  dismissed  (a). 


(c)  In  this  case  Lord  Thurlow,  fol- 
lowliig  Ule  example  set  by  Lord  Nor- 
Ikti^fini,  in  IVnghi  v.  PtarMon,  over- 
ruled  the  doctrine  introduced  by  Lord 
Hiirdric/lce  in  Bof^shaw  v.  Spencer, 
which,  in  denyinip;  the  distinction  be- 
tween tmsti  executed  and  trusts  exe- 
catMj,  would  have  given  a  different 


construction  to  limitations  in  wills  of 
trusts  and  legal  estates.  The  great 
lights  which  have  been  thrown  by  Mr. 
Feame  upon  this  subject,  make  it  nn- 
necessary  to  refer  to  any  treatise  or 
report,  except  the  invaluable  Essay 
on  ContingcQt  Reniaiaders. 


1783. 

Jokes 

V, 

Morgan. 
[  223  ] 


(j))  William  Pulteney,  Esq.  and  Frances)  t>,  .  ..«. 
his  Wife,  .  1      ^   .  .  5  ^  ''"'^^' ' 

The  Earl  of  Darlington  and  others,       -       -      Defendants. 

I^ASE: — Henry  Guy,  by  will  dated  6th  July,  1709,  devised  to 
John  Taylour  and  Arthur  hake,  tlieir  executors  and  admi- 
nistrators, all  his  messuages,  &c.  in  Stoke  Newington,  for  99  years, 
to  commence  from  the  25  th  day  of  December  next  before  the  date 
of  his  will,  if  Harry  Pulteney,  Edmund  Serjeant,  and  John  Mul-- 
carter,  or  either  oflhem,  should  so  long  live,  upon  trust,  to  pay 
them  certain  annuities  for  their  lives,  and  the  overplus  of  the  rents 
tnd  profits,  if  any,  was  to  remain  in  the  hands  of  Taylour  and  Lake 
kt  the  purposes  thereinafter  mentioned,  and  as  to  the  remainder, 
fefer^on  and  inheritance  of  all  his  said  messuages  and  heredita- 
meats,  after  tlie  said  term  of  99  years,  he  devised  the  same  imto 
ViUiam,  late  Earl  of  BcUh,  (then  William  Pulteney,  esq.)  for 
life,  remainder  to  Thomas  Halsey  and  his  heirs,  to  preserve  con- 
nogent  remainders,  remainder  to  the  first  and  otlier  sons  of  Lord 
Bath  successively  in  tail  male,  remainder  to  Harry  Pulteney 
for  life,  with  like  remainders  to  trustees  to  preserve  contingent 
i^ainders,  and  to  his  first  and  other  sons  in  tail  male,  re- 
^nder  to  Daniel  Pulteney  (the  plaintiff  Franceses  late  father) 
f<>rlife,  with  like  remainders  to  trustees  to  preserve  contingent  re- 

(f)  Vide  lUtMeigh  v.  Masters,  post,   vol.  iii.  99«     Ukhmm  v.  Bacon,  post 
*W.  iv.  334. 

maiuders, 


s.  c. 

18  Serj.  HUFm 
MSS.  103. 

In  Court,  Mickm 
1778,  LincolnV 
Inn  Hall,  24th 
March,  1783. 

Money  left  by 
will  to  be  laid  ont 
inland,  the  trus- 
tee being  entitled 
to  the  money,  lays 
part  of  it  out  in  a 
.  purchase,  but 
afterward<«  dis- 
charges that  eii- 
tate,  of  the  trusty 
and  making  his 
will,  gives  gene- 
rally, (without 
taking  notice  of 
this  money)  his 
real  and  personal 
estate  to  A,  who 
afterwards  makes 
his  will  and  gives 
his  real  estate  to 
B.  and  his  per- 
sonal to  C;  the 
trust-money 
passes  as  persoua 
estate. 
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1783.         liiainders^  and  to  his  first  and  other  sons  in  tail  male^  \vith  remain- 
s,^^         der  to  WUliam  Pulteney  (eldest  son  of  Sir  William  PuUemcjf  and 
PuLTBKVT      father  of  Lord  Bath)  in  fee.     He  appointed  Lord  Bath^  Tayhwt^ 
^'  and  LakCy  executors  of  his  will,  and  devised  to  his  executors,  thek 

r  o^^^^T*"'    ^^^^  *™^  assigns  for  ever,  his  capital  messuages,  i^c.  at  EarFi 
L  ^^*^  J        Court f  Middlesex^  and  certain  freehold  and  copyhold  estates  w\ 
Mustpell-Hill,  theretofore  mortgi^ed  to  him,  to  the  intent  thai 
they,  or  the  survivor,  his  heirs,  ^c.  should  sell  the  same,  and  laj 
out  the  money  as  thereinafter  directed.     And  he  directed  that,  aftei 
his  debts  and  legacies  should  be  paid,  all  such  monies  or  other  per- 
sonal estate  as  should  remain  in  the  hands  of  his  executory  pr  be 
raised  out  of  his  personal  estate,  or  by  sale  of  his  estate  at  Earfi 
Court,  or  the  estate  mortgaged  to  him,  should  be  laid  out  Iff  hii 
executors,  or  the  survivor  of  them,  in  the  purchase  of  lands  of  i^ 
beritance,  which  would  be  settled  upon  the  same  persons,  or  aud 
of  them  as  should  be  then  living,  and  for  such  estates  for  life  aik 
in  tail  male,  and  in  such  manner  as  he  had  therein  before  demec 
the  interest  in  his  messtiage,  S^c.  at  Stoke  Newifigton»    The  tea 
tator  died  22d  Feb.  1710.    On  the  2d  June,  nil,    Lord  Batk 
who  was  an  acting  executor,  and  Harry  and  Datdel  Pultenq 
brought  their  bill  in  Chancery,  to  have  the  will  established  and  tb 
trusts  carried  into  execution,  and  on  the  4th  of  August  following 
a  decree  was  made  for  that  purpose,  and  directing  an  account  o 
the  personal  estate,  and  a  sale  of  the  real  estates  devised  to  be  sold 
and  the  investment  of  the  money  in  purchases  of  lands  to  be  settled 
and  ordering  the  money  to  be  placed  out,  in  the  mean  time,  at  in 
terest    2,6\h  August,  1713,  the  Master  made  his  report,  and  re 
ported  that  Lord  Bath  had  a  balance  in  hand  of  «£  15,327.  tts.  lid 
which  was  to  be  placed  out.     Lord  Bath  continued  to  receive  aiH 
pay  money  as  executor,  and  before  July,  1722,  he  purchased  wil) 
the  testator's  money  £\7,600  South-sea  stock,  in  the  names  o 
2'«ry/btir and  himself,  Xa/re  being  dead.     ll\ii  July ^  1722,  an  Of 
der  was  made  on  two  petitions  of  Taylour  and  the  plaintiffs  in  d» 
cause,  that  the  estate  at  Muswelt-Hill,  which  had  not  been  sold 
'  should  be  conveyed  to  the  uses  of  the  wfll  instead  of  being  sold 
and  that  the  South-sea  stock  should  be  transferred  to  the  Mastof 
who  should  transfer  it  to  the  three  plamtifTs  in  the  cause.    Tb 
conveyance  aud  transfers  were  made  accordingly ;  the  stock  beuq 
increased,  by  an  addition  made  by  the  company,    to  «£l8,7bG 
Lord  Bath  having  a  power  of  attorney  from  Harry  and  Danip 
afterwards  sold  out  the  stock,  and  having  received  <£  19,048.  lls.GiC 
r  ££5  1        trust-money,  and  having  purchased  the  manor  of  Bathwichy  an 
other  estates  in  and  near  Bath,  and   the  manor  of  fVrington  aQ: 
other  estates  thereabout,  for  .£35,000,  he,  by  indenture  Sated  9i 
Feb.  1735,   demised  these  premises  to  Harry  Pulteney  (Doffti 
being  dead  without  issue  male)  for   1000  years,  defeasible  if  h 
should,  within  three  years,  with  the  approbation  of  the  Master,  la 
out  the  i!l9^048. 17^.  (id.inihe  purchase  of  lands  to  be  settled,  wit 

th 
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the  Master's  approbation^  to  the  uses  of  the  will,  or  shoul(i,  uith-  1783. 

in  ihret  years,  lay  out  the  money  on  securities,  and  should  indem-  ^^^^^ 

nify  Harry,  and  the  executors  of  Daniel,  in  respect  of  the  sale  of      Pulteney 
(he  stocks.     By  indentures  of  lease  and  release  dated  3d  aud  4th     darlinotor. 
May,  1736,  to  which  Harry  Pnltcneywtis  a   party,  reciting  this 
security  and  many  of  the  transactions,  and  that  the  manor  of  Bath" 
«ick,  and  the  rest  of  that  estate  were  worth  £13,000,  he  in  satis- 
faction of  so  much  of  the  ^19,048.  175.  6d.  conveyed  the  premises 
to  the  subsisting  uses  of  tlie  testator's  will.     Lord  Bath  had  then 
a  son,  fVillianiy  who  was  afterwards  T^rd  Viscount  Pu/teney,  and 
by  will  dated  19th  May,  1762,  reciting  the  conveyance  in  satisfac- 
tion of  the  £13,(XX),  aud  that  there  remained  unapplied  £23,488. 
i2s.  \d,  of  the  personal  estate,  which  had  been  ever  since,  and  then 
was  in  his  hands,  and  that  the  mauor  of  fVrington,  l^c.  being  im- 
proved, were  of  greater  value,  he  devised  those  estates  to  his  son 
William  in  tail  male,  remainder  to  Harry  for  life,  remainder  to 
bis  first  and  other  sons  in  tail  male,  the  subsisting  uses  of  the  will, 
in  satisfaction  of  the  £23,488.25.  Id.     On  the  12lh  February, 
1763,  William  Lord  Pulteney  died  without  issue  male.     On  the 
'21st  Jtfiiy,  ^» 763,  WW/ia/n  Earl  of  Ba/A  made  another  will,  which 
revoked  the  former,  and  without  taking  any  notice  of  the  £23,488. 
^.  \d.  gave  all  his  manors,  i^c.  which  he  was  seised  or  possessed 
0^1  or  to  which  he  was  in  anywise  entitled  in  possession,  reversion, 
or  remainder,  or  which  should  thereafter  be  purchased  with  any 
^rost  monies  (except  the  reversions  of  the  estates  of  the  late  Earl  of 
Bradford,  and  some  premises  in  the  possession  of  Lord  Egremont) 
to  his  brother  Harry  in  fee,  and  gave  him  all  the  residue  of  his 
Pwsonal  estate,  and  made  him  executor.     On  the  7th  July,  1764, 
he  died  without  issue,  and  Harry  Pulteney  proved  his  will  and 
took  possession  of  his  estates.     On  the  14th  August,  1767,  Harry 
PuUeney  made  his  will,  aud  (after  disposing  of  some  particular 
*^tes  in  Middlesex)  gave  all  his  other  estates  in  Middlesex,  end 
kis  estates  in  Somerset,  Montgomery,  Salop,  and  York,  (except 
4e  reversion  of  Lord  Bradfomn  estates)  subject  to  a  trust  term,        [  226  ] 
to  his  cousin  the  plaintiff,  Mrs.  Pulteney,  for  fife,  wUh  remainder  to 
her  first  and  other  sons  in  tail  male,  with  remainder  to  her  daughter 
Btnrietia  Laura  for  life,  remainder  to  her  first  and  other  sons,  re- 
loaiader  to  the  Earl  of  Darlington  for  life,  remainder  to  his  first 
*od  other  sons,  with  remainders  over ;  and  gave  all  his  money,  se- 
curities for  money,  goods,  chattels,  and  personal  estate,  not  be- 
fore disposed  of,  to  his  executors   in  trust,  after  payment  of  his 
^hts,  to   lay  out  the  residue    in  the  purchase  of  lands,    to  be 
'Rifled  upon  Lord  Darlington,  and  his  first  and   other  sons,  with 
"^toainders  over,  and  apponited  Lord  Darlington,  Lord  Chetttynd, 
*«  plaintiflF  William  Pulteneif,  and  Sir  Harry  Bernard,  executors 
of  this  will.     On  the  26th  October,  1767,  he  died  without  issue, 
J^avbg  the  plaintiff  Frances  his  heir,  and  the  heir  general  of  the 

family. 
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1783.  family,  she  being  the  daughter  of  his  cousin  Daniel  Fultettey*  The 

^^.pvw  bill  was  brought  to  have  the  residue  of  the  personal  estate  of  the 

PvLTENEV       testator  Henry  Guy^  which  was  left  in  the  hands  of  William  Earl 

Darlington     ^^  Rath^  laid  out  m  the  purchase  of  lands,  to  be  conveyed  to  die 

-'    plaintiff  jPra/ices  in  fee.    The  cause  was  heard  before  Lord  Cban^ 

cellor  Bathurst,  who  dismissed  the  bill,  and  it   came  on  upon  a 

re-hearing  before  Lord  Chancellor  TAtir/cnr,  I4\h  November,  1778, 

Mr.  jittomey-Generalf  Mr.  Dunning,  and  Mr.  Hargrove,  for 
the  plaintiffs. — ^The  first  of  these  gentlemen  the  Reporter  did  not 
hear,  but  understood  that  his  principal  argument  was,  that  al« 
though  a  person  entitled  to  a  trust  fund,  ordered  to  be  laid  out  in 
land,  might  elect  in  what  form  he  would  take,  or  dispose  of  it; 
yet  as  the  form  in  which  the  Court  considered  it  was  that  of  land, 
which  the  testator  had  given  it,  the  person  so  entitled  must  mark 
his  election  by  some  specific  act,  in  order  to  divest  it  of  the  form 
of  land.  Mr.  Dunning^  the  Reporter  heard  but  imperfectly.  He 
added  to  Mr.  jiUomey  a  argument,  and  particularly  insisted,  tliat 
both  Lord  Bath,  and  General  {Harry)  PuUeney,  Iiad  died  intestate 
with  respect  to  this  property,  and  it  not  having  been  in  their  con- 
templation, it  must  descend  upon  Mrs.  Pulteney,  as  heir  at  law. 

Mr.  Har^rave. — ^The  authorities  to  shew  that  money  to  be  laid 
out  in  land  is  to  be  considered  as  land,  are  numerous,  I  shall  class 
them  under  heads.  First,  With  respect  to  assets, — the  money  so 
so  fully  becomes  land,  as  not  to  be  assets  to  pay  debts,  Baden  v. 
The  Earl  of  Pembroke,  Q  Vem.  52. — Lawrence  v.  Beverley, 
2Keb.  841.  cited  2  Vera.  55.  Second,  As  to  curtesy,  where 
[  ^7  ]  the  feme-covert  is  an  equitable  tenant  in  tail,  the  husband  shall 
have  his  curtesy, — Svteetapple  v.  Bindon,  2  Vem,  536. — Linge» 
V.  Sowray,  1  P.  W.  172.  but  the  wife  is  not  entitled  to 
dower,  because  not  dowable  of  an  equitable  estate,  lliird. 
Where  a  contract  is  made  to  purchase  land,  money  thus  cir* 
cumstanced  will  pass  as  land,  milner  v.  Mills,  Mos.  123.— 
G reenhill  v.  Greenhill,  2  Vera.  679.— Pr.  Ch.  320.  5.  C.  Acherly 
V.  Vernon,  (1  P.  W.  783.)  Langford  v.  Pitt,  2  P.  W.  629.) 
Fourth,  So  if  the  agreement  be  entered  into  previous  to  making  % 
will,  the  money  will  not  pass  as  such  by  the  will,  Alleyn  v.  AU^n, 
Mos.  262,  Lang  ford  v.  Pitt ;  but  will  pass  as  land  by  the  word 
elsewhere, — Lingen  v,  Sowray, — Guidott  v.  Guidott,  3  Atk.  254, 
And  a  general  devise  to  a  legatee,  will  not  pass  money  so  to  be 
laid  out,  Cross  v.  Addenbroke,  Fulham  v.  Jones,  (both  in  the  note 
upon  3  P.  W.  222.)  Shorer  v.  Shorer,  10  Mod.  39.  Equity  so 
assimilates  it  to  land,  that  where  a  recovery  is  necessary,  a  fine  will 
not  be  sufficient,  Coltwal  v.  Shadwell,  cited  1  P.  W.  471.  485.— 
Short  V.  Wood,  1  P.  W.470. — Cunningham  v.  Moody,  1  Ves.474. 
Collet  v.  Collet,  1  Atk.  11.  Money  to  be  laid  out  in  land,  is  uni — 
/urmly  treated  as  land.    The  cases  are  of  tliree  sorts ;  First,  of^ 

mone 
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snoney  in  the  hands  of  trustees;  Second,  where  tliere  is  only  a  1785. 

covenant;  Third,  where  it  is  neither  in  the  hands  of  trustees,  nor  "^^^^ 

secured  by  a  covenant.     Of  the  first  kind  is  Kettleby  v.  Atwoodp      PotTE«iY 
1  Vem.  471.     Of  the  second,  Knights  v.  Atkins,  2  Vem.  20.—    DARuiioToif. 
JLancey  ▼.  Fairchild,  9,  Vem.  101. — Scudamore  v.  Scudamorep 
Pr,  Ch.  543. — Disher  v.  Disher,  1  P.  W.  204.     FuJham  v.  Jones^ 
JSdwards  v.  Lady  Warwick,  2  P.  W.  171.  2  Bro.  P.  C.  494(a). 
Xetchmere  v.  The  Earl  of  Carlisle,  3  P.  W.  2 1 1 .     For.  80.    Of 
the  third  sort,  is  Chaplin  v.  Homer,  1  P.  W.  483.    The  result  is, 
that  money  agreed  or  directed  to  be  laid  out  in  land,  acquires  the 
property  of  descending  to  the  heir.     Secondly,  ^Fhat  it  continues 
so  till  altered  by  the  act  of  a  party  entitled  to  alter  it,  that  is,  by  a 
person  having  the  absolute  property.     In  the  present  case,  Lbnf 
Jialh  intended  to  preserve  it  as  land,  and  appropriated  a  particular 
estate  to  the  uses,  and  kept  separate  accounts  of  it.     In  his  will 
at  onetime,  he  had  an  intention  of  devising  the  Wrington  estate  as 
a  satisfaction  for  it. — In  his  last  will,  he  expressly  treats  the  money 
to  be  laid  out  in  land  as  land,  '*  and  all  lands  hereafter  to  be  pur-: 
chased  with  trust-money,^  and  limits  it  to  the  heirs  and  assigns  of 
General  Pvlteney.     General  Pulfenei/'s  will  is  general,  there  is 
nothing  to  be  gathered  from  that,  or  from  any  act  in  his  life-time,        r  ^og  1 
to  shew  any  intent  upon  the  subject.     It  is  objected,  that  the 
words  '*  lands,  whatsoever,  and  wheresoever/'  pass  actual  lands 
only,  not  money  to  be  turned  into  land.    This  is  arguing  against 
the  authorities  of  Lingen  v.  Sowray,   and  Gmdott  v.  Guidott. 
Then  the  words  ''  to  be  purchased,"  are  tied  up  in  argument,  to 
be  in  Lord  Bath's  life-time.    This  is  mere  gratis  dictum,  who  can 
doobt  his  intent  to  pass  Guy's  trust  i    The  gentlemen  next  result 
to  the  doctrine  of  merger,  that  the  term  in  the  Wrington  estate,- 
Merged  in  General  Pxdteney ;  but  the  trust  did  not  depend  upon 
the  term,  there  was  another  fund,  the  personal  estate  of  LorcT 
UflM.— The  merger  being  involuntary,  doth  not  shew  the  intent 
of  the  parties,     llien  it  is  objected  that  this  differs  from  all  the 
other  cases,— that  there  are  no  trustees,  nor  any  covenant. — Bilt* 
Litchmere  v.   Letchmere  ijiews  that  the  Court   never  wants  a 
tniatee.     A  covenant  is   equally  unnecessary. — ^^In    Letekmere  r» 
Leickmere  the  heir  was  a  volunteer,  and  could  not  enforce  the 
covenant.   ,In  the  mortgage.  Lord  Bath  did  covenant  for  ^19,000 
of  the  money. — Receiving  the  money  implies  a  covenant. — Suppose 
%  testator  to  order  a  sum  of  money  to  be  laid  out  to  uses,  would 
Hot  die  Court  order  it  to  be  laid  out,  though  there  was  no  trustee 
covenant  ?    Another  objection  made  is,  that  General  Pnlteney 
both  debtor  and  creditor,  and  so  the  debt  was  extinguished;. 
but  the  error  here  is,  the  comparing  this  to  a  debt.     It  is  n6i 
jclmimed  by  Mrs.  Pulteney  as  a  creditor,  but  as  heir  of  Generar 
^mlteney.     It  is  admitted  by  the  last  answer,  that  Mrs.  Pulteney 

(«)  Ed.  TmdI.  vol*  i.  ^r.    ,  *     ; 
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1783.         >i  not  a  creditor,  but  heir. — ^The  true  ground  k,  the  iofent  of  Gwf 
w^/w  to  make  it  land,  affirmed  by  Lord  Bath^  and  not  altered  by  General 

W&TKNBY       Pulteney.    As  to  the  Writigion  estate  being  a  sfttisfactiod,  that  ia 

much  relied  upon.    The  will  by  which  tliat  estate  was  to  go  in 
satisfaction^  is  revoked ;  besides,  the  intention,  if  it  was  as  a  satis- 
faction, is  not  sufficient;  for  under  General  Pulttney*n  will  she  is 
only  tenant  for  life.    Then  it  is  said  to  be  like  the  ease  of  Ftrren 
V.  Ferren^  1  Ch.  Repu  17,  but  in  that  case  there  was  a  spedid 
declaration  converting  the  money  into  its  original  state,  and  in 
Cross'v.  Addeiibroke^  and  Fulham  y*  Jones,  it  is  bdd  that 
must  be  such  an  express  declaration.    The  last  argunMVt  the 
men  have  made  use  of,  b  the  intermixture  of  the  trust-money,  wi 
that  of  Lord  Bath  and  General  Pvitenty.    This  was  originBll 
by  Lord  Baih^  and  be  shewed  that  he  did  not,  by  it,  intend.  I 
iKscluirge  the  money  of  its  character  as  land.    A  further 
arises  from  his  accounts  of  the  balance  due  to  the  trustrfiiad* 

[  2£9  ]  Mr.  Man^ld  for  the  defendants. — ^The  question  is,  whethev* 

Mr.  Pultetuy  can  take  this  sum  of  £2SfiOO  as  land,  not  oaoney^ 
under  Lord  Bath*a  will,  and  whether  it  was  General  Puftcney  9 
intention  that  it  should  pass  as  land,  lliere  is  no  doubt  thai  k  was 
the  intent  of  Lord  Bath  to  give  this  to  Losd  Darlingteru  6iy 
devised  the  money  to  be  laid  out  in  land.  Lord  Bmth  widt  Ilie 
trust-money,  purchased  Bathwkk  and  ffrir^on,  which' last  ealala 
18  now  worth  mofe  than  tlie  trustrmoney.  Lord  Batbp  aoon  after 
the  purchase  of  fVrington,  intended  to  appropriate  it  to  the  trail; 
and  offered  to  sell  it,  but  General  Pulteney  having  joined  in  ads 
which  would  tnnd  him.  Lord  Bath  mortgaged  it  to  him  for 
'  Xl9fiOO,  Lord  Bath^  when  he  made  his  first  will,  intended  the 
IVringtori  estate  to  go  in  satisfaction  for  the  trust-money.  Upon 
Ibe  death  of  Lord  Bath,  nobody  was  entitled  under  Gm/*8  wiH 
but  General  Pulteney.  Lord  Bath  gave  all  his  property  to 
General  Pulteney.  It  is  improbable  that  Lord  Bath  should  meaft 
Ibat  General  PuUtney  should  take  the  fVrington  estate,  discbaii^^ 
9f  the  trust,  but  that  the  personal  property  should  remain  liable. 
General  PuUeney  changed  all  the  securities  into  his  own  nam^ 
and  made  the  will  upon  which  the  question  arises;  he  gives  all  die 
leal  estates  he  had,  widi  descriptions  of  locality,  to  Mrs.  Pulieney 
for  life,  remainder  to  Mr.  Pulteney  for  life,  remainder  to  the  isanr 
qf  Mrs.  Pulteney^  then  he  gives  all  his  books,  S^c.  and  all  his 
securities  for  money,  to  Lord  Darlington,  to  be  bid  out  in  land  to 
uses,  and  ultimately  to  Mrs.  Pulteney,  and  upon  his  death-bed  be 

£ve  Mrs.  Pulteney  £2,000  in  bank  bills. — Mr.  Attorney-General 
1  not  rely  much  upon  General  Pulteney*a  intention,  for  his  argu- 
moit  was  to  esuJude  intention,  but  he  said  that  money  to  be  hid 
out  in  land  was  land  to  all  intents  and  purposes.  But  certainly  it 
is  not  so,  it  cannot  be  conveyed  by  common  law  conveyances. — It 
is  true,  it  is  so  to  certain  purposes^  it  will  admit  of  tenancy  by 

curtesy, 
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curtesy^  aod  goes  to  the  heir  not  to  the  essecutor;  but,  except  far  1783. 

these  purposes,  it  is  not  lapd  at  all. — ^The  couosd  differ  how  it  w^»^ 

'would  pass  by  a  will  unattested ;  it  certi^nLy  will  pass  by  a  will  of       Pulte««» 
personalty,  as  appears  by  Letchmere  v.  Letchmere^  and  is  no  other-    DARUMai»a» 
^ise  land  than  with  respect  to  succession. — It  will  pass  by  the  most 
informal  conveyance  in  the  world.     In  Edwards  v.  Ladff  Wartoickf 
X4>rd  Macclc0eld  thought  a  parol  matter  would  convey  it. — If  in 
the  funds,  it  would  pass  by  the  transfer  of  the  person  baving»^tbe 
ultimate  property. — And  it  appears,  from  the  cases  cited,  that,         £  230  ] 
according  to  the  mtent  of  t|ie  ultimate  possessor,  it  may  be-  turned 
into  nioney.    The  second  proposition  of  Mr.  Attorney-General, 
that  till  there  is  a  person  entitled  to  the  ultimate  remainder  in  fee^ 
there  is  no  one  who  can  change  the  nature  of  the  fund,  is  agaimt 
the  authority  of  Lingen^  v.  Sowray,  which  shews  thi^t  a  person  who 
has  a  right  to  the  reversion,  though  he  has  not  a  right  to  the  pos* 
session,  may  chaise  the  nature  pf  the  fund.     Wlien  Qenerai  Ptd^^ 
teney  made  his  will,  nobody  could  claim  the  trust-fund.     GuidoU 
V.  Gtddott  supposes  the;election  might  be  by  the  husband,  who  had 
no  right  to  the  possession.     It  is  to  be  collected  from  the  cases,  as 
the  geofiipBd  opinion,  that  the  person  who  has  the  ultimate  remaiDdey 
may  elec^tp  make  it  either  real  oc.personal,  and  that  tbe  intentioa 
is  |o  fa^.  collected  from  circumstances  in  this  aa  ia  other  cases, 
li^rd,  Saihf  or  Lord  BatKs  father,  changing  the .  natui%  of  the 
pipperty,  would  bind,  those  who  took  after. them%    If  the  ulttmalo 
owner,  though  he  has  i^  right  tO|  the  possession,  can  change  it  into 
money,  dien  the  question  is,  whether,  it  wa^  not  treated  as  money 
by  Lord  Bath  or  Qei^ral  Pulteney.    It  ia  an  undoubted  fact,  tiial 
Wrington  was  purchased  witlpi  the  trust^money,  aad  as  long  as  it 
was  of  iipportance  to  distiugu^h  thi^  property^  Lord*  jBaM  meant 
Wrington  to  go  iu  satisfaction. — rAfter  thathe  could  not  look  upon 
any  of  his  mo^iuey  as  real;  estate*    The^  as  to  the  wonobJu  the  will 
relating  to  *'  Jaiids  to  be  purc^Ased  with  trust-money,"  it  is  in 
proof,  that  there  was  otiier  tri^t-inpney  uudev  the  will  of  Stip 
nilliam  Pulteney,  and  this  is  stioi^  to  shew  hia  intent  to  givn 
nothing  as  laud  wbiob  vas,  not  Is^nd*    ^JTheu.  there  ia  auendof  the 
qUfCStUon.betvWeen  us.  Cor  there  was  suchi  a  change  that  it  would  go 
^P  ti^^  g^uj^ral  legatee.    When  General  Puiteney  changed  tii4 
^Ulttiea,  into  Uis.  own  name,  could  he  have  any.  idea  :thal>  part  of 
theoi  were  land,  and  would  ga  tp  his  heir  at  law  ?    H^  then  makes 
the  will  before  stated,  mentioning  all  his  real  estate,  with  tb^ 
counties  in  which  the  respective  p^rAs  lay.,.and  gives. the .secarilies'to 
^  laid  out  for  the  q%e  of  Lord  l)arlington,  i^c.  could,  lie  imagine 
that,  any  part  of  that  w^  to  go  to  his  heir  in  quality  of  hcir^    It' in 
iipi^robable  tliat  li^  meant  t^  di^  intestate^  as  to  any  patt  of  bin 
prpp^rty, — ^This  question  was  before  this  Court,  on  a  former  oceo«> 
^U>n>  when  the  opiuipi)  of  ti)e  Lord. Chancellor  (Bathur$t\)  Lord 
Oiief  Justice  (de  Grey,)  of  the  Common  Pleas,  and  Mr.  Baron 
JSyre,  was,  that  he  dia  not  mean  to  die  intestate  as  to  any  thing. 
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1783.         The  circumstance  of  his  giving  Mrs.  Pfdieney  £2fi00  makes  it 
w^^^  improbable  that  he  had  any  idea,  that  she  would  be  immediately 

PoLTBif BT       entitled  to  ^£3,000^  for  he  could  not  think  that^  in  that  case,  they 

would  want  an  inunediate  supply.  So  long  as  Lord  PuUeney  livedo 
who  might  claim  an  estate  tail  in  the  lands.  Lord  Bath  intended 
Wrington  as  a  satisAiction. — Supposing  this  did  not  appear  to  be* 
*  the  intention  of  the  parties,  it  would  remain  a  question,  whether 
Mrs.  PuUeney  can  claim  this  as  land.  She  claims  as  standing  in 
the  place  of  General  Pulteney.  She  has  the  trust-money,  for  riie 
has  the  Wrington  estate ;  can  she  claim  the  trust-money,  when  she 
has  the  estate,  under  the  ancestor  who  could  dispose  of  it  i  Leich' 
mere  v.  Leichmere^ — Wikocks  v.  Wilcocks*  2  Vem.  558.  As  to 
this  estate  not  going  in  satisfaction,  because  it  is  not  in  fee,  that  is 
a  question  frequenUy  agitated  with  respect  to  satisfaction,  but  is  of 
no  weight  here,  because  General  Pulteney  had  a  right  to  give  it  her 
under  what  limitations  he  pleased^  or  might  have  given  it  away 
from  her. 

Mr.  Ktnyofiy  on  the  same  side. — It  was  never  meant  to  be 
controverted  on  our  part,  that  money  once  impressed  with  the 
character  of  land^  must  continue  to  be  considered  as  land,  but  it 
became  a  question,  who  might  elect  to  make  the  subject  either 
land  or  money.    No  authority  has  been  cited  to  prove  that  it  must 
be  the  absolute  owner.     The  cases  prove  otherwise,  especially 
lAngen  v.  SowraVj  (as  reported  1  P.  W.  where  Lord  Baihuritp 
in  the  case  of  Errington  v.  Broughton(a),  said  it  was'  more 
accurate  than  lu  any  of  the  other  books)  for  there  it  was  held  Aat 
the  husband  could  elect  against  the  heir  at  law,  although  he  was 
not  absolute  owner.    With  respect  to  congniity,  the  gentlemen 
have  no  better  luck.    It  is  said  to  be  incongruous,  that  the  same 
property  should  be  real  in  some  hands,  and  chattel  in  others. — But 
nothing  is  more  common  in  marriage  settlements,  than,  after  an 
estate  tail,  to  raise  terms  which  may  be  either  real  or  chattel  pnv 
perty.    Then,  as  to  the  other  question,  whether  Lord  Bath,  or 
General  PuUenetfy  have  elected  to  make  this  personal  property. 
With  respect  to  the  will  of  General  Pulteney,  it  is  in  evidence  by 
Mr.  Garden^  that  upon  the  death  of  Lord  Bath  he  drew  up  (for 
the  use  of  the  General)  a  state  of  his  property,  and  in  that  account 
all  that  was  personal  then,  and  that  can  be  claimed  as  part  of  this 
was  stated  as  personal  property.^ — ^The  General  acted  in  making 
r  232  1        ^^  ^^'^  "P^"  ^^^'  representation  of  his  property.    This  affords  at 
least  a  strong  presumption.     Mr.  Attomey^General  said,  there 
must  be  a  clear  act  of  election.     I  shall  on  another  head  cite 
a  case,  to  shew  that  a  presumption  is  sufficient  to  turn  the  scale. 
The  question  of  satisfaction  was  not  determined  upon  the  former 
occasion,    I1ie  property  which  we  say  should  go  in  satisfaction^ 

(a)  7  Bro.  P,  €.  Ed.  Toml.  461. 
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is  property  now  in  the  possession  of  Mrs.  PuUeney,  and  bought  17B«{. 

ilritli  the  trust-money.     Suppose  he  had  left  no  other  fund,  would  not  ^-^^^^^ 

die  land  have  been  liable  f  (q)  In  Bennet  v.  MayheWf — where  a  Puitiney 
steward  had  laid  out  monies  remitted  to  him,  in  purchases  of  land  Darumgtoic. 
io  his  own  name.  Lord  Hardwicke  thought  the  property  so  pur- 
diased  liable ;  and  that  the  steward  should  be  presum^  to  have 
meant  to  do  the  just  and  honest  thing. — ^Whether  the  purchase,  in 
this  case,  was  made  with  the  trust-money,  will  appear  from  Lord 
JBatk's  accounts.  During  the  life  of  Lord  Ptdteney^  he  treated  the 
WringtoH  estate  as  purchased  with  the  trust-money.  In  this  case 
of  Deacon  v.  Smithy  3  Atk.  323,  there  was  a  covenant  to  pur- 
chase lands  and  settle  them,  the  party  afterwards  purchased  lands ; 
Lord  Hardwicke  said,  many  cases  had  gone  upon  a  strong  pre- 
sumption, and  held  the  lands  to  be  bound  by  the  articles.  A 
strong  presumption  that  Lord  Bath  intended  diis  estate  to  be  a 
satisfaction,  arises  from  his  having  set  this  aside  as  a  particular  fund 
for  the  purpose.  He  did  not  intend  to  die  intestate  as  to  any  part 
of  his  property. 

Ijord  Chancellor. — Do  you  contend  that  Lord  Bath  could 
make  thb  disposition?  hingen  v.  Sozvray  seems  to  apply  to 
General  Putteney,  not  to  Lord  Bath. 

Mr.  Mansfield. — ^There  is  no  possible  difiference,  but  that  the 
wife  might  have  a  posthumous  son. 

Mr.  Lee^  on  the  same  side. — None  of  the  gentlemen  have  cited 
a  case  to  shew  that  a  person  having  the  ultunate  remainder  in  fee 
may  not  elect,  notwithstanding  the  possible  intermediate  limita- 
tions. Mr.  Dunning  seemed  to  say,  it  must  be  by  some  specific 
act.  This  doctrine,  if  not  contrary  to  the  other  cases,  is  so  to 
what  was  laid  down  in  Lingen  v.  Sorvray^  where  the  single  point 
is  said  to  be  whether  the  party  intended  to  devise,  and  seems  to 
pix>ve,  that  wherever  the  judge  can  find  that  the  party  meant  to 
give  it  as  money,  it  must  be  construed  so  to  be,  and  the  same 
opinion  is  laid  down  in  Edwards  v.  Lady  fVarwick.  The  only  [  233  ] 
question  then  is,  whether  General  PuUeney  intended  to  give  tliis 
as  money. — General  PuUeney's  will  is  not  such  an  one,  of  which 
it  can  be  afiirmed  that  he  was  careless.:— Mr.  Gardenia  evidence  is 
very  material, — he  included  this  under  the  denomination  of  per- 
sonal estate.  General  PuUeney  gives  all  his  real  estates  in  Mid- 
dleseXj  S^c.  (enumerating  the  counties)  as  real  estate,  copying  from 
Garden*s  paper, — then  he  meant  to  give  nothing  else  as  real  estate. 
Then  he  gives  his  personal  estate,  all  his  money,  securities  for 
money,  goods,  chattels, — in  such  a  way,  that  if  this  was  the  sub- 
ject of  the  devise,  the  decree  is  right,  and  my  client  must  recover. 

{q)  i  Erown,  289. 

If 
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.  1783.         If  he  knew  this  was  stated  as  personal  estate,  and  meant  to  fpve 

^*v^  his  personal  estate,  there  can  be  no  doubt.     If  it  were^  possible 

PoLTENCY       for  the  gentlemen  to  Contend,  that  there  rtust  be  some  prior  act  to 

Daslimcton.     change  the  nature  oF  the  property,  it  would  be  great  ground ;  but 

there  is  no  foundatiotj  for  that  in  any  case  that  I  have  found.    It 
is  impossible  there  can  be  a  clearer  case  of  intention. 

Mr.  Jttotney-General  in  reply. — It  is  very  possible  to  reduce 
the  argument,  upon  this  subject,  within  a  much  smaller  scope, 
Had  this  case  stood  upon  Lord  BatKs  will,  I  think  there  could  be 
no  doubt  that  Geiierai  Pulteney  would  have  been  entitled  to  this, 
either  under  the  general  words  of  devise,  as  in  Guidott  v.  Guidoit, 
.  or  as  money  to  be  laid  out  in  land.  Then  it  rests  upon  the  acts, 
or  the  will,  of  General  Pulteney.  I  admit  that  it  was  in  the  power 
of  General  Pulteney  to  say  of  this,  let  it  be  land,  or  let  it  be  in 
money.  But  if  there  was  no  act  done  to  shew  what  the  intent 
was,  with  respect  to  the  changing  the  nature  of  this  property,  the 
Court  will  expect  as  great  certainty  to  disinherit  an  heir,  in  (his 
case,  as  in  every  other.  Mrs.  Pulteney  takes  nothing  under  Ge- 
neral PuUeneys  will,  and  therefore,  as  heir  at  law,  she  baa  a 
right  to  every  thing  the  ancestor  has  not  so  devised  as  to  bar  her 
claim.  The  question  has  been  raised,  whether  a  person  who 
could  not  dispose  of  the  subject  in  his  life-time  as  money^  can,  by 
his  will,  alter  the  nature  of  the  properK. — In  Ungen  v.  SovDray, 
the  question  was,  whether  words  generally  descriptive  of  personal 
property  could  pass  a  species  of  real  property,  as  the  words  lands 
and  real  estate  will  pass  leaseholds,  though  they  are  words  to  pass 
real  estate.  The  Court  in  that  case  only  wants  to  know  what  the 
testator  meant  to  do.  It  is  only  a  confirmation  of  Guidott  v.  Gtif- 
dottf  that,  under  a  devise  of  real  estate  in  certain  places,  tnist- 
[  234  ]  money  to  be  laid  out  in  land^  which  has  no  locality,  will  pass. 
The  other  proposition  is,  that  words  to  pass  personal  property  will 
pass  certain  sorts  of  real,  under  a  modification.  How  the  question 
would  have  stood  between  an  heir  at  law,  and  a  personal  repre- 
sentative, cannot  be  collected. 

Lord  Chancellor. — If  the  securities  had  been  all  changed,  it 
would  have  been  inconsistent  not  to  have  given  all. 

Mr.  Attorney 'General. — ^The  proposition,  for  which  tin's  case 
was  cited,  that  a  person  not  having  an  absolute  interest,  may 
change  the  nature  of  the  property,  is  not  proved  by  it.  The  doc- 
trine will  be  more  consistent,  that  a  person  having  only  a  reversi- 
onary interest,  cannot  dispose  of  it  as  personal  property.  He  may 
undoubtedly  direct  it  to  be  sold,  and  the  money  distributed ;  but 
we  contend  that  he  can  only  do  so  under  the  same  qualifications  as 
if  he  was  disposing  of  land.     In  considering  that  point,  one  in  led 

to 
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to  consider  what  interests  would  pass  upon  intestacy.     If  one  17Bd. 

leiaed  of  real  estate^  articles  to  sell  it,  the  real  estate  descends  to  ^^^/^ 

the  heir,  though  the  price  goes  to  the  personal  representative ;  so,       Puitimiy 
where  one  has  articled  to  purchase  land,  tlie  money  goes   to  his     pahlingtow. 
eiecutor,  though  the  land  belongs  to  his  heir.     So  where  real  pro- 
perty goes  to  the  executor,  nominatim,  he  must  take  it  as  real 
property.     It  is  sufficient,  for  the  determination  of  this  case,  to 
jcmi  with  the  gentlemen,  that  a  person  so  circumstanced,  may  do 
It,  but  he  nmst  shew  his  intention  so  to  do.     As  to  Lord  Bath^ 
he  bad  abandoned  the   intent  of  turning  it  into  land,  and  had  no 
such  intention  when  he  made  his  will ; — ^he  gave  all  his  real  estate 
to  bis  heir  at  law,  and  all  his  personal  to  his  next  of  kin.     General 
PmUenej/y  therefore,  took  it  as  it  then  stood,  that  is,  as  real  estate. 
Then  the  single  question  is,  whether  General  Pulteney  had  made 
any  alteration  in  it.    It  is  contended  that  something  less  than  a 
clear  intent  will  do,  and  this  is  argued  from  'Deacon  v.  Smith,  but 
it  is  not  proved  by  that  case,  that  less  than  a  clear  intention  wilt 
dianberit  an  heir  at  law.    That  is  a  case  of  a  covenant  to  convey  or 
i^e :  Lord  Hardmcke,  however,  thought  the  purchases   should 
be  held  to  be  made  with  a  view  to  the  covenant.     But  I  sborid  not 
be  under  great  difficulty,  if  I  were  to  admit  that  something  less 
dian  a  clear  intent  would  do.    If  a  man  in  a  will  omits  any  thing 
he  dies  intestate,  whether  he  intended  so  to  do  or  not.     General 
PuUeney  has,  in  fact,  died  intestate  ;  all  his  devise  of  real  estate        [  £35  ] 
IS  local.    An  estate  in  London,  and  the  shares  of  the  Staffordshire 
navigation,  are  not  devised,  and  have  passed  to  Mrs.  Pultencjf  as 
heir  at  law.    The  view  of  Garden^  paper  was  only  to  shew  Ge- 
neral PuUeney  the  income,    llie  description  used  there  is  not  in- 
grafted into  the  will.    The  estate  in  London  is  the  first  article  in 
that  account,  but  makes  no  part  of  the  viiil.     It  is  necessary,  in 
•rder  to  take  away  the  interest  of  the  heir  at  law,  to  produce 
evidence  of  acts  of  General  Pnkeney  to  shew  an  intent  so  to  do ; 
without  the  testator^s  marking  such  mtent,  it  must  continue  land. 
There  is  po  expression  in  the  will,  that  specifically,  or  in  any  wzy, 
marks  out  this  particular  property.     It  wouM  be  impossible,  under 
tfiis  reasoning,  there  should  be  a  case  where  a  man  had  this  sort  of 
property,  even  without  knowing  it^  that  it  would  not  pass. 

Mr.  Kenyon,'^-h  is  admitted  by  tlieir  own  bill,  that  Genera! 
Pulteney  had  changed  all  the  securities  into  his  own  name. 

Mr.  Attomey-GeneraL — ^It  did  not  occur  to  me,  that  any  ar- 
gument could  arise  from  an  act  usually  done  by  all  trustees. 

L/^rd  Chancellor. — ^This  case  is  in  some  respects  a  singular  one ; 
h  differs  from  the  case  where  the  testator  has  no  interest  in  the  fund, 
but  the  use  of  it — there  lie  nmst  describe  it  by  the  proper  descrip- 
tion 
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1783.  tion  of  the  fund.  .  But  where  the  testator  has  tlie  possession  of  tbtf 

v^-^w  fuiidy  if  there  were  no  cases  upon  the  subject^  1  should  think  there 

PvLTBNET       could  be  no  doubt  as  between  the  heir  and  the  pei-sonal  represent-* 

Darlington,     ^^ve.     The  circumstance  of  nooney  being  possessed  a  great  length 

of  time,  and  not  laid  out^  would  be  a  circumstance  to  prevent  an 
heir,  who  was  a  volunteer,  from  taking  against  the  executor^ 
But  the  cases  seem  to  have  gone  to  the  length  of  this  position,  that 
the  testator  must  have  shewn  an  intent  to  exonerate  the  fund  froai 
the  real  uses.  Then  the  question  must  be,  whether,  in  this  case, 
the  testator  has  shewn  an  intention  so  to  exonerate  the  fund ;  I  see 
little  reason  to  doubt  that  it  may  be  conveyed  as  money,  and  the 
heir  not  take.  Tlie  disposition  of  it,  in  the  nature  of  a  legacy, 
would  exonerate  it  of  the  uses.  The  next  case  is,  where  no  spe* 
ci6c  part  of  the  testator's  personal  property  b  liable  to  the  fund, 
and  it  stands  merely  the  same  as  a  covenant.— Then  the  question 
£  ^36  ]  will  be,  whether  he  lias  so  pointedly  disposed  of  every  thing  as  to 
carry  it  irom  the  fund.  Suppose  he  had  bequeathed  the  stocks, 
leaving  other  property,  the  claim  must  have  gone  from  the  stocks 
to  the  other  property.  Here  he  has  taken  more  general  words, 
the  question  is,  whedier  he  has  expressed  them  so  fully  as  to  clear 
the  property  from  the  uses.  The  case  of  Linsen  v.  Sowray,  seems 
as  fully  reported  as  it  can  be  from  the  Register's  book,  1  shall 
take  time  to  look  into  the  cases. 

The  cause  stood  over,   and  this  day  Lord  Chancellor  gave 
judgment. 

18  iS^'.  HilCa     ^    Lord  Chancellor, — ^The  question  relative  to  this  sum  of  X23,48B 
MSS.  ii«.  113.    is  whether  it  is  to  be  considered  as  real  or  personal  property;  if  it 

is  real  estate,  it  is  not  disposed  of  by  the  will  of  Harry  PuUeney 
€0  nomine,  which  he  has  done  if  it  is  to  be  considered  as  personal 
estate.  ^  If  he  meant  to  give  it  as  personal  estate,  it  will  be  suffi- 
cient, it  must  go  as  such,  and  I  hardly  know  any  thing  that  is  not 
sufficient  to  shew  such  an  intention.  General  PtJten^^s  will  gives 
his  real  estate  by  local  descriptions,  so  tliat  he  had  it  not  in  his 
contemplation  to  include  these  sums  in  that  devise. — Some  stress 
has  been  laid  upon  his  giving  securities  for  money  ;  there  seems  an 
anxiety  in  tlie  will  to  express  his  intention  of  giving  all  his  personal 
estate.  It  was  argued  that  evidence  dehors  the  will  ought  not  to  be 
admitted  to  weigh  in  the  construction  of  it,  but  the  question  did 
not  turn  upon  his  will.  The  question  principally  is,  what  pre- 
sumption  arises  as  to  his  intention,  from  the  acts  he  has  done. 
Harry  Pulteney,  at  the  time  of  his  death,  was  as  absolute  an 
owner  of  this  fund  as  could  possibly  be.  The  question  is,  what 
the  law  has  said  on  this  subject,  I  confess  I  have  found  it  a  matter 
of  considerable  difficulty  to  And  tlie  opinion  of  judges  upon  the 
subject,  but  the  opinion  in  Chichester  v.  Bickerstaff  (2  Vem.  29^.) 
is,  1  think,  the  right  opinion,  notwithstanding  Letchmere  v.  Letch- 
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mere,  (For.  80.)  It  is  clear  that  had  this  been  a  fund  outstanding  1 783. 

in  trustees,  and  it  had  been  necessary  to  come  hither  in  order  to  "-v^ 

obtain  it,  the  money^  when  obtained,  would  have  been  personal       Pui^tkhey 
property.    And  so  it  would  also  if  the  trustees  paid  it  without  suit.    DARi.iN«Toif. 
This  is  supposing  the  estate  when  purchased,  would  be  a  fee-sim- 

{^le,  for  it  would  be  otherwise  in  case  of  its  being  an  estate  tail  (a), 
t  is  agreed  on  all  hands  that  it  would  pass  by  a  will  unattested  by       [  23?  ] 
witnesses;  and  in  the  case  of  Edwards  \.  Lady  Warwick,  (2  P. 
W.  17 1-)  it  was  said  a  parol  direction  would  do.    These  cases 
have  surrounded  the  point.  1  have  no  doubt  upon  all  the  cases,  that 
the  slightest    intention  to  take  it  as  money  would  make  it  so. 
(r)  In  Kettlebu  v.  Atwoody  1  Vern.  298,  determined   for  the  admi- 
nistratrix, and   reversed   by  hord  J^eries,    1  Vern.  471,  the  first 
doubt  arose,  and  tlie  reversal  proceeded  upon  the  cant  expression, 
that  in  equity  wliat  is  to  be  done  is  considered  as  done : — either  that 
idea  should  have   beeti  carried  fully  out,  or  it  should  have  been 
>bandonedi     I  think  it  should  have  been  the  latter. — ^The  matter 
iionly  in  action,  and  the  party  has  a  right  to  have  it  applied  as  he 
thinks  proper.     IfA.B.  has  .£20,000  to  be  laid  out  in  land  for 
hit  use,  he  has  nobody  to  sue ;  the  right  and  the  thing  centering 
IB  one  person,  the  action  is  extinguished.     This  point  was  much 
considered  in  the  time   of  James  the  First,  with  respect  to  the 
debtor  being  made  executor,  and  it  was  determined,  on  the  good 
<fnse  of  the  case,  that  the  rule  did  not  apply,  on  account  of  the 
^ts  of  the  creditors ;  but  if  there  is  no  legal  or  equitable  title  out 
Against  the  party  who  is  in  possession  of  the  fund,  there  the  rule 
does  apply,  and  the  heir  cannot  say  there  was  an  use  for  him.     The 
^t  cases  were,  that  cited  2  Vern.  55,  as   founded  on   a  general 
''tie  (Lawrence  v.  Beverley) — and  Scudamore  v.  Scudamore,  Pr. 
Ch.  54S.  and  then  Whitzvich  v.  Jermin,  cited  2  Vern.  58,   but  no 
particular  rule  can  be  drann  from  them.     Then  came  Kettleby  v. 
^twoad,  there  the  fund  was  not  in  the  hands  of  the  party  who  had 
^  right  to  the  money,  Lord  Guildford  thought  the  wife  having  an 
•ttaie  for  life,  had  a  right  to  call  tor  the  money.     Lord  Jeff  cries 
reversed  it,  only  citing  Lawrence  v.  Beverley,  2  Keb.  841. — cited 
2  Vern.  55,   next  came  Chichester  v.  Bickerstaff\  2  Vern.   2lj5. 
I^rd  Somers   said  the  money  had  been  bound   by  the  articles, 
hut  that  whilst  it  remains   money,  it  shall  be  part   of  the  per- 
*<M)al  estate  of  the  person  who   might  have  aliened  the   land — 

(r)  Vide  Traffwd  v.  Boihm,  3  Atk.  448. 

(«)  Qm.  if  it  would  not  have  been  so  pay  it  without  the  authority  of  the 

<vcii  in  the  case.of  its  being  an  estate  Court,  so  that  the  reasoniug  here  holds 

^»  provided  the  renainder  or  rever-  in  that  case  as  it  does  in  the  case  21  % 

"iOQiafeewasin  the  tenant  in  tail;  for  MSS.  280,  hXake  v.  Blake  \    but  yu.  ^ 

t^  the  Court  would  order  the  money  Barnard.  Ch.  Kep.  1 17.  (Serjt.  Uiii). 
to  be  pai(^  to  him,  or  the  trustees  might 

Vol.  I.  y  afterwards 


Darlington. 
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1783.  afterwards  was  Sweetappte  v.    Bindort,   S  Vera.  536.     It  wa^ 

,^^^^  cited  as  governing  this  ca^se,  but  there  is  nothing   in  it  conform- 

PuLTBNBT       able  to  the  case   before  Lord  Somers, — In   hingen  v.  Sowray^ 
.!'«•«•.      ^  P.  W.  172.   176,   sorte   parts  were  to  go  as  Iaiid|  some  as 
money,  according  to  the  acts  done,  Letchmere  v.  Lady  Letch^ 
meret  For.  80.  and  15  Vin.  40. — Knights  v.  Athyns^  2  Vera. 
[  2S8  }       SO.  the  question  was  as  to  the  remainder  in  fee,  the  money  was 
not  in  tlie  hands  of  the.  husband — Disher  v.  T)i$her^  1  P.  W,  204, 
Chaplin  y.  Horner;  1P.W.48S,  it  was  upon  a  marriage  settle* 
menty   but  there  the  money  was  not  in  the  father^s  possession.     If 
the  case  bad  come  before  me,  witliout  the  pressure  of  great  names,. 
I  should  no(  have  decided  it  so,  the  best  way  would  have  been  fo^ 
have  taken  it  as  money. — Hancock  v.  Hancock^   1  Vem.  605. — 
{s)  In  Edwards  v.  laody  fVarwick^^  P.  W.  171,  the  money  vested 
in  the  hands  of   the  trwstees.     1  omitted   Lancy  v.  FairchHdf 
£  Vem.   101. — Symons  v.  Rutter,  ibid.  227.  I  think    Hutchings 
was  richt. — In    Oldham   v.  Hughes,  2  Atk.  452^  the  hosband 
claimed  in  opposition  to  his  own  agreement,  to  lay  it  out  in  land; 
Guidott  V.  Guidottf  3  Atk.  254^  does   not  apply,  the  money  waa 
in  the  hands  of  the  receiver. — Bowes  v.  Lord  Shrewsbury,  5  Bro. 
P.  C.  269  (a), — In   Cunningham  v.  Moody,  the  question  was, 
whether  payment  of  the  money  to  tenant  in  tail,  with  remunder 
in  fee,  was  a  good   payment ;   held  not  so.     It  was  looked  upo» 
by  counsel,  to  be  very  much  in  point  to  the  present  case ;  but  as 
to  the  money  being  paid  to  tenant  in  tail,  with  reversion  to  herself^ 
ill  fee,  the  Reporter  must  have  mistaken  the  expression.    The  uses 
that  I  make  of  these  cases,  notwithstanding  the  dicia  they  coDtaiu^s 
is  tliis,  that  where  a  sum  of  money  is  in  the  hands  of  one,  witho 
any  other  use  but  for  himself,  it  will  be  money,  and  the  heir  cahno 
claim,  like  the  case  of  (/)  Chichester  v.  Bickerstaff,  against  wbic 
I  think  there  is  no  judgment,  though  there  are  a  number  of  opi- 
nions.— 1  know  no  better  authority  than  that  case.     But,  whethe-^ 
that  is  clearly  so  or  not,  circumstances  of  demeanor  in  the  person 
(even  thoiigli  slight)  will  be  sufficient  to  decide  it:  a  verylittk-e 
would  do :  receiving  it  from  the  trustees,   there  is  no  doubt  would 
be  sufficient.     Lord  Bath  did  receive  it,  he  had  it  in  bis  hands. 
Suppose  he  had  it  by  way  of  covenant. — Otherwise,  where  vrovM 
there  be  an  end  P  \f  he  kept  it,   subject  to  a  covenant  to  lay  it  out, 
for  50  years,  should  the  heir  come  for  it  at  the  end  of  that  term  .^ 
It  would  Tead  to  infinite  inconveniences.     I  am  of  opinion  with 
Lord  Bathurst,  that  the  money,   under  the  circumstances,  coR" 
tinned  money,  and  that  the  bill  was  rightly  dismissed. 

(#)  Vide  Benger  v.  Gee,  Amb.  «?9.      (f)  Sed  vidt  Letchmtre  v,  Leiekmiri* 

(a)  Edit.  Tomk  vol.  y,  144. 

Decree 
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Decree  affirmed.     Appeal  to  the  House  of  Lords^  and  decree 
affirmed  3d  May,  \7S6(a). 


1783. 


(c)  The  case  upon  the  appeal  in  the 
Honse  of  Lordt,  is  7  Bro.  P.  C.  ed. 
Toml.  550.  It  is  remarkable  for  an 
extremely  eUborate  argument  con- 
tained is  the  reasons  for  the  appellants. 
The  doctrine,  as  laid  down  in  the 
cases  vhicb  follow  the  ^  present,  is, 
that  where  cither  land  is  directed  to  be 
converted  into  money,  or  money  to  he 
laid  o«t  in  land,  from  the  moment  the 
direction  is  given,  the  fund  receives 
the  impression,  which  will  remain  for 
the  beoeiit  of  the  representatives  of 
the  person  absolntely  entitiled  to  it : 
to  pot  an  end  to  that  impression  it 
nnst  either  be  shewn  that  the  party 
entitled  to  the  property  having  a  right 
to  elect  in  which  shape  he  will  take  it, 
has  declared  tliat  election,  for  which 
any  act  (however  slight)  denoting  a 
change  of  his  intention,  (if  by  a  person 
of  competent  age)  is  sufficient ;  or  the 
property  must  (according  to  an  expres- 
sion tised   in  the  cases)  be  ath<nne', 


that  is,  the  person  being  the  absolute 
owner,  must  have  in  himself,  the  en- 
tire qualification  bf  heir  and  executor ; 
he  roust  not  only  have  the  jua  in  re^  bnt 
no  other  person  must  have  any  ont- 
stimding  juj  ad  rem.  In  that  case  if 
he  makes  no  declaration  of  his  inten- 
tion respecting  it,  it  shall  go  according 
to  the  quality  in  which  it  was  left  by 
him  at  his  death.  WhcldaU  v.  Por- 
tridgCy  5  Ves,  S88.  affirmed  8  Ves.  22/. 
Thumton  v.  Hawley,  10  Ves.  129.  Bid* 
dulph  V.  Biddulphj  12  Ves.  161. 
Kirkman  v.  Miles,  13  Ves.  338.  Triquet 
V.  Tkomton,  ib.  343.  .Van  v.  Barneit^ 
19  Ves.  102.  Stead  v.  Newdif^ate,  « 
Meriv.  521.  The  idea  expressed  by 
Lord  Rosshfn  in  Walker  v.  Denne,  t  Ves. 
jun.  176,  that  there  was  no  equity  be- 
tween tlie  representatives,  has  been 
distinctly  over-ruled  by  Lord  Eldoti  in 
Wheldale  v.  Partridge,  and  Sir  W. 
Grant  in  Biddulph  v.  Biddulph^  and 
Kirkman  v.  Miles, 


PCJLTEV^Y 

V. 

Darlington. 


(u)  BODDAM   V.   RyLEY. 

litis  Cause  stood  for  Judgment. 
Lord  Chancellor. 

T>ET WEEN  the  years  1755  and  1760,  Hough  and  S/?e//cer, 
"^^  the  testators  of  the  present  plaintiff  and  defendant,  had  been 
in  trade  together,  and  had  gotten  into  very  involved  circumstances. 
Hough  died  in  1764,  Spencer  in  1766.  The  accounts  were,  by 
Spencer*s  neglect,  very  much  entangled.  One  B/achford  was 
sent  to  India  to  settle  the  accounts,  but  the  books  being  lost  or 
in  confusion,  the  principal  light  he  could  obtain  was,  from  those 
of  a  third  person.  Bond,  who  had  dealt  with  both;  and  difficulties 
itill  remaining,  the  consideration  of  what  was  due,  was  referred  to 
a  Mr.  Hunter^  who  has  reported  a^sum  due;  but  the  question  of 

(a)  Post,  vol.  ii.  p.  ?,  S.  C.  opon  exceptions  to  tlie  Master's  report,  no  interest 
tUoioed.  Holmes  v.  Gnffith  and  Alluright,  Reg.  Lib.  A.  1770.  3!f5.  Bill  filed  for 
recovering  a  sum  of  money,  part  of  a  larger  sum,  which  had  been  decrred  to 
the  plaintiff  by  the  Mayor's  Conrt  at  Calcutta,  and  which  remained  unpaid, 
with  Indian  interest,  llie  Lords  Commissioner!)  referred  it  to  the  Master  to  take 
So  account  of  w  hat  was  due  to  plaintiif  for  principal,  interest,  and  costs,  under 
tiie  decree  of  the  Mayor's  Court  at  Calcutta,  and  the  same  to  be  computed  ac- 
cording to  the  rate  of  interest  therein  mentioned. 

Q  9.  interest 
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interest  was  reserved.  Tlie  question  now  is  merely  upon  the  in** 
terest.  Spencers  representative  claims  «£9 per  cent,  interest  from* 
year  to  year,  upon  tlie  ground  that  the  books  were  so  made  up. 
But  I  think  no  such  interest  can  be  allowed;  for  although,  where 
there  are  cross  accounts,  it  is  fair  bterest  as  to  one  against  th^ 
other,  yet  it  is  not  fair  after  closing  the  trade.  Then  whether  he 
shall  have  Indian  interest. — If  accounts  are  regularly  made  up,r 
upon  Indian  transactions,  they  ought  to  carry  such  interest  as  ob- 
tained there  at  the  time  when  the  transactions  passed.  But  in  thb 
case  I  am  agunst  them,  because  uo  account  was  made  op — no 
demand  of  the  balance — and  it  was  Spencers  fault  that  there  waa 
iiot — and  because  it  has  now  been  settled  )^on  conjecture.  This 
objection  goes  to  tlie  giving  any  interest.  Tliere  are  no  settled  ac- 
counts on  which  Co  go  ;  I  take  it  purely  on  the  account  as  settled 
by  Mr.  Hunter.  In  what  I  now  say,  I  do  not  pnDceed  on  the 
idea  that  the  Court  has  interest  in  its  discretion.  There  are  cases 
of  arrears  of  annuities,  where  the  Court  has'  said  something  that 
looks  like  a  latitude,  and  covered  itself  with  that  expression.  My 
opinion  is*,  that  those  cases  will  afford  special  grounds,  upon 
which  interest  is  demandable ;  I  take  it  nothing  but  what  arises 
from  a  contract,  agreement,  or  demand  of  a  debt,  can  give  rise 
to  a  demand  of  interest,  and  this  Court,  in  these  cases,  follows  a 
court  of  law.  The  decree  must  be  therefore  for  payment  of  the 
money  as  reported  due  by  Hunter^  and  it  must  be  referred  to 
Master  to  enquire  into  die  value  of  rupees  at  the  time,  and  reduc 
them  into  sterling  money  (a). 


(a)  By  the  report  of  this  case,  post, 
▼ol.  ii.  p.  g,  it  appears  that  the  pre- 
sent entry  is  errf>neous,  in  stating  this 
Urbave  been  the  decree  -,  it  was  mereljji 
a  rcterenct  to  the  Master,  to  consider 


whether  any  and  wliat  interest  sbovl^I 
be  allowed  upon  tbe  balance  of 
count.    For  the  subsequent  cases 
to  interest^  vide  tbe  Editor's  note 
tbe  end  of  that  case. 


The 
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1783. 


The  Marchioness  Dowager  of  Tweedalk    -      •    Plahitiff.  jg  ^.  ^^^ 

TTbc  Earl  of  Coventry,  Henry  Frederick'J  i «  n«„ J  *f/t 

Thynnb    Carteret,    George    THYNNE,f  r^  .    ,  „.         Termors?. 
Thomas  ThynnjE,  Frances  Hay,  an  !„. / ^^enaanis.      Li„,oln'i-inn 

fant  (Grand-daughter  of  the  Plaintiff)  and  others,  J  "•">  Jt^/'*'*^^*' 

-^^IR  Robert  Worsley,    being  seised    in  fee  of  the  manors  of  ?irK- '♦^wj'fd 
^^  ChiUon  CandovePf  and  Brown  Candover^  and  of  other  estates  j"  c*which  were 
mn  CkUton  Candover,  and  elsewhere  in  the  county  of  Southampton,  morti^aged  to  a 
^uid  being  also  seised  in  fee  of  estates  in   the  Isle  of'  IVighty  bor-  con«W<^raWc 
^st>wed  of  his  brother  He;iry  Worsley  •f6,000,  and  1 4th  February^  of'an'estate  in'*^ 
1736,  demised  part  of  the  Candover  estate  for  a  term  of  1000  the  /.of  fv.  and 
^ears,  to  secure   that   sum.     He   afterwards,  in   1738,  made    a  ^ing  •e>»ed  for 
^brdier  mortgage  of  other  parts  of  that  .estate  to  secure  XSOO.  limate  remainder 
-JSemy  Worsley ,  who  was  seised  of  a  freehold  house  in  Burlington  or  reversion  in 
'Street,  and    possessed  of  considerable  personal  property,  by  his  J?®»  after  Umita- 
-ivill  in  the  same  year  1738,  devised  all  his  real  estate,  and  also  the  hh^\f  (^iieir 
jresidiie  (after  legacies)  of  bis  personal  estate,  to  trustees,  whom  at  law  to  his  bro- 
be  made  his  executors 4n  trust,  for  purposes  in   his  will,  and  di*  thereof sn  estate 
Tected   the  settlement  of  his  estates  on  his  brother  Sir  Robert  for  y{l^^  by^hisVo- 
life,  remainder  to  Thunne  Worsley y  (son. of  Sir  Robert,)  for  life,  ther,  andposses^- 
with  remainders  over  m  tail,  which  were  exhausted  by  the  death  of  f^  ^^  *".  ^1"*' 
the  late  Earl  Granville  without  issue,  remainder  to  his  own  right  bequeatlicdTby^^* 
heirs,  and  he  directed  his  personal  estate  to  be  laid  out  in  the  pur-  him  to  be  laid  ont 
chase  of  lands,  to  be  settled  in  the  same  manner.     Henry  JVorS'  j?  lands,  devised 
/eddied  in   1739,  and  Sir  Robert  Worsley  vf^a  his  heir  at  law.  landTtoM^ra! 
Sir  Robert  Worsley  in  1741,    borrowed  «£22,000  of  the  trust  nses,  and  iai'.  a(. 
money,  and  he  and  Thynne  Worsley  his  son  charged   part  of  the  ^?  the  plaintiff 
Candover  estate  with  that  sum.    In  1742,  Sir  Robert   borrowed  a  j^r  to  XiIxwm' 
farther  sum  of  j£SflOO  of  the  trust  money,  and  he   and    his  son  in  tail,  remainder 
jointly  charged  the  same  estate  with  that  also.     Sir  Robert,  being  ^  ^^^  daughters 
thos  seised  in  fee  of  the  Candover  estates,  subject  to  the  mort-  commoiu  'lie 
Images,  (which  at  the   time  of  the  hearing  of  this  cause,  were  by  devised  the  estate 
some  means  reduced  to  .f  17,000)  being  alt$o  seised  in  fee  of  the  [  241  ]  *"  j!\* 
estates   in  the  Isle  of   Wight^    and  having    a  life  estate  in  the  xo  trustees  for    ' 
freehold  estates  of  JF/f  nry,  with  an  ultimate  remainder  or  reversion  twenty-one  years, 
to  himself  in  fee,  and  having  an  equivalent  interest  in  the  money  ""^ng  other  useM 
ordered  to  be  laid  out  in  land,  on  the  4th  June,  1 746>  made  his  ^^^hookdihu  if 
^U,  reciting  himself  to  be  seised  of  the  estates  subject  to  incum*  his  personal 
4^ances,   and  thereby  devised  the  4-eal  estates  in  Candover,   and  «»tatc  should  not 

'  -f  '  be  sumcient,  an(^ 

by  a  fnrther 
clansc,  to  pay  oXl  his  debts.  This  trust  term,  jointly  with  the  personal  estate,  shall  exonerate 
the  mortgaged  estate.  Two  other  questions  were  agitated  ;  1st,  whether  the  reversion  in 
the  brother*s  estate,  (which  had  fallen  in  since  Sir  /Z«'s  death)  was  assets  to  pay  his  debts : 
'2d,  as  to  the  interest  of  the  plaintitf,  and  her  grand-daughter  (the  daughter  of  a  deceased 
.daughter)  io  the  devised  estates  -,  which  were. not  deterimued. 

elsewhere 
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Coventry. 


[24«] 


eJsewhere  in  the  county  of  Southampton,  (not  in  the  Isle  ofWighf) 
to  James2LnA  Robert  Worsleify  and  their  heii-s,  in  trust  by  lease,  mort- 
gage, sa1e,or  fall  of  timber^  to  raise  c^'dyOOO  for  iiis  grand-daughter 
Lady  Prances  Carteret,  (now  Marchioness  ofTtceedale,  the  plain- 
tiff,) and,  subject  to  that  charge,  he  directed  the  trustees  to  stand 
seised  of  those  estates,  to  the  use  of  his  grandson  Robert  Lord 
Carteret  (afterwards  liarl  GranvtUe)  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  bis  first  and  otiier 
sons  in  tail  male,  remainder  to  the  plaintiff  for  life^  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  her  first 
and  other  sons  in  tail  unale,  remainder  to  all  and  every  the  daughter 
and  daughters  of*  the  plaintiff,  lawfully  to  be  begotten,  m  tenants 
in  common,  and  not  anjoint^tcfiants,  and  in  default  of  such  issue, 
to  his  own  right  heirs.     And  he  devised  his  estates  in  the  hie  of 
Wight,  to  James  and  Robert  Worsleif,  and    William  Pick,   for 
twenty-one  years,  (subject  to  a  charge  of  £\,Q>QOper  unnum^  to 
his  wife  for  life,)  upon  the  trusts  in  bis  will,  and  inter  alia,  out  of 
the  rents  and  profits,  to  keep  the  mansion-house  at  Apleduteambe 
in  repair,  then  to  p«y  £300  per  annum  to  his  son's  wife   for  life, 
in  exoneration  of  the  Candover  estate,  and  several  other  aiNNiities 
to  the  amount  of  <£740  per  ailnum,  and,  after  payment  thereof, 
to  pay  all  his  bond  and  book  debts,  in  case  his  personal  estate 
should  not  be  sufficient  to  pay  the  same,  and  also  all  bia  legaciei^ 
and  annuities,  which  he  should  give   by  his  will,  or  any  eCidicil ; 
and  subject  to  the  said  repairs,  debts,  &c.;  and  after  deduction  of 
their  costs  and  charges,  and  such  other  payments  as  they  shoul<l 
make  to  the  croim,  or  any  other  person,  by  virtue  or  in  pumaance 
of  any  deed  by  him  alone,  or  together  with  his  son,  executed,  and 
such  sums  as  by  covenant  he  was  obliged,  or  by  custom  had  been 
used,  to  allow  to  his  tenants  for  repairs,  he  directed  his  trustees  to 
account  for  all  the  residue  and  remainder  of  tlie  rents,  issues,  and 
profits   of  the  premises,  so  devised  to  them  for  the  said  term,  to 
his  cousins  James  and  Robert  Worsley,  their  executors^  adminis- 
trators, and  assigns,  equally  to  be  divided  between  them,  to  wiiom 
he  gave  all  such  surplus  for  so  long  of  such  term  as  they  should 
respectively  live,  and  after  the  death  of  either,  to  pay  his  share  to 
his  son,  and  others  of  the  family,  in  the  manner  therein  mentioned, 
and  in  default  of  all  such  persons  to  pay  the  overplus,  during  the 
remainder  of  the  said  term,  to  the  testator's  own  right  heirs,  and, 
subject  to  the  said  term,  he  devised  the  Isle  of  Wight   estate  in 
strict  settlemeilt.     In  two  other  clauses  of  the  will,  he  recited  that 
he  had  directed  his  trustees  to  pay  all  his  bond  and  book  debts,  hot 
in  the  last  clause  of  the  will,  he  directed  them,  after  keeping  dowo 
the  interest  of  the  incumbrances,  to  pay  all  his  debts,  annuities, 
and  legacies,  and  gave  the  executors  «£'10()  each  for  their  trouble, 
and  declared  that  was  all  they  was  to  have  for  their  executorship* 
Sir  Robert  Worsley  left  one  daughter,  {Thynne,  his  son  having 
died  in  his  life-time,)  the  late  Countess  of  Granville^  bis  heir  at 
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law. — She  left  a  son  Robert,  late  Earl  Granville,  her  heir  at  law*  1789. 

Robert  Earl  Granville  tiled  a  bill  in  1 767  against  the  plaintiff  and  ^^^^^ 

%cr  50D,  (since  deceased)  and  the  trustees  in  the  wills  of  Sir  Robert      Twbkwai* 
and  Henry  fVorsley,  praying  that  the  estates  of  Sir  Robert  Worsley^     C^vE^NTRjr. 
comprized    in  the  several   mortgages  to  Henry  Worsley  and  his 
trustees,  and  subject  to  j£d,9G0  of  the  plaintiff's  fortune  then  unpaid, 
might  be  sold,  and  the  money  due  on  the  incumbrances  paid.     On 
•the  3d  ./tf /y,  1770y  a -decree  was  made  iu  that  cause,  that  an   ac- 
count should  be  taken  of  the  several  incumbrances,  and  that  they 
'Should  be  discharged   by  sale   of  the  premises  comprized  in  the 
mortgages,  and  further  directions  were  reserved.     Some  proceed- 
ings were  had  under  that  decree,  but  no  report  was  made   of  the 
incumbrances,  nor  were  the  premises  sold.     Robert  Earl  Grati- 
ville  died  in  1776,  and  by  his  will  devised  ail  his  estates  to  tiustees, 
in  trust  for  the  defendant  Henry  Frederick  Thunne  Carteret,  for 
life,  with  remainder  to  the  defendant   Geerge  1  hynne  in  tail,  with 
femainder  to  the  defendant  Thomas  Thynne,  in  fee.     Lord  Viscount 
Weymouth,  the  Countess  Cowper,  and  Lord  Dysart,  are  his  heirs 
4it  Mw.  Robert  Earl  Granville  dying  witliont  issue,  the  Candover 
estate   came  to  the  plaintiff,  by  virtue  of  the  limitations  iu  Sir. 
Robert  IVorsley^a  will. — She  had   married  the  late  Marquess  of 
Tweedale,  by  whom  she  had  issue  one  daughter.  Lady  Catherine 
Hay,  deceased,  leaving  issue  by  her  marriage  with  William  Hay, 
Esq.  the  defendant,  Frances  Hay,  the  infant.    On  the  dOth  April, 
l%16,  Henry  Frederick  Thytine  Carteret  6led  a  sapplemental  bill 
•and  bill  of  review,  to  carry  into  execution  the  decree  of  the  3d  of 
July,  1770.     The  plaintiff,  by  her  answer  to  that  bill,  insisted  that        r  ^iS  \ 
the  money  advanced  to  Sir  Robert  Worsley  upon  the  security  of 
the  Candover  estates,  being  his  debt,  and  being  also  secured  by  his 
bond,  his  personal  estate,  and  the  personal  estate  of  Henry  IVors- 
ley  to  be  laid  out  in  lands,  ought  to  exonerate  the  Candover  estate 
from  the  payment  of  those  debts. — That  cause  came  on  to  be  heard, 
when  the  Court  gave  directions  relative  to  Earl  Granville's  will, 
but  the  same  were  declared  to  be  without  prejudice  to  the  question, 
whether  the  decree  of  1770  should  be  revived,  and  out  of  what 
fund  the  ^17>000  mortgagc-meuey  should  be  paid,  and  all  parties 
were  to  have  leave  to  apply  from  time  to  time.     After  this    the 
Marchioness    of  Tweedale    filed  the  present  bill,  wher€fby  she 
prayed  that  the  £17,000  mortgage-money  and  interest  might  be 
paid  out  of  the  personal  estate  of  Sir  Robert  IVorstet/,  and  out  of 
the  rents  and  profits  of  the  estate  in  the  Isle  of  Wight,  devised  to 
trustees  for   twenty-one  years,  and  out  of  the  real  and  personal 
estate  of  Henry  Worsley,  all  the  limitations  in  his  will,  except  that 
to  the  right  heirs,  being  determined ;  and  that  the  estates  devised 
'to  her  might  be  exonerated,  and^ossession  delivered  up  to  her, 
and  for  an  account  of  rents  and  profits  from  tlie  death  of  Robert 
£arl  Granville,  and  for  an  account  of  timber  cut  down  by  Robert 
Earl  Granville,  and  satisfaction  for  the  same  out  of  his  assets. 

She 
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1785.         She  claiming  to  be  tenant  in  tail,  under   the  will  of  Sir  Robeit 
^^^^  Wordey,  &c.  8cc. 

CoTEVTBY.  ^T.  Ambler  (for  the  plaintiflF). — By  her  present  bill^  the  Mar- 

chioness of  TwDudale  prays  that  her  estate  may  be  exonerated  of 
this  debt  out  of  three  funds.  1st,  Out  of  the  personal  estate  of 
Sir  Robert ;  as  to  the  application  of  whicb^  as  fsur  as  it  will  go, 
there  can  be  no  doubt.  2dly,  Then  the  next  question  is,  as  to  the 
trust-term  of  £1  years^  on  the  Ide  of  Wi^ht  estate,  whether  that 
is  assets. — ^The  trust  under  Sir  Roberfs  will  is  to  pay  alt  my  bond 
and  book  debts — ^perhaps  these  words  would  not  make  that  trust 
term  liable — but  the  doubt  is  fully  cleared  up  by  the  following 
words — secured  by  deed  by  myself  alone^  or  jointly  with  my  son. — 
The  question  which  b  made,  is  whether  by  the  premises  he  meant 
those  in  the  isle  alone,  or  those  out  also,  as  he  had  mentioned  that 
the  Candover  estate  was  liable  to  those  debts;  but  his  direction  as 
to  that  peculiar  estate  to  his  executors,  to  pay  all  they  should  re- 
ceive, (except  their  own  legacies,)  in  payment  of  hb  debts,  can- 
not be  controlled  to  bond  and  book  debts. — He   meant  to  make 

[  244  ]  ^he  rents  and  profits  of  that  estate  part  of  the  personalty,  and  subr 
ject  to  the  debts  to  which  the  personalty  was  subject.  Thirdly, 
Chen  as  to  the  reversion,  which  he  has  not  devised.  The  true 
question  is,  whether  the  reversion  of  Henrys  estate  b  assets  of 
Sir  JRoAer/,  and,  being  undevised,  b  assets  applicable  to  hb  debts. 
I  shall  consider  it  under  three  heads ;  First,  that  updjsvbed  estate 
b  to  be  applied  in  exoneration  of  that  which  b  devised.  Secondly, 
that  the  reversion  b  assets,  and  b  applicable  to  hb  debts,  if  he  has 
not  shewn  an  intent  to  the  contrary.  Thirdly,  that  he  has  not  ex- 
pressed any  such  other  intent.  And  first,  as  to  the  general  ques- 
tion. At  law,  a  reversion  after  an  estate  for  life  is  assets,  though 
a  reversion  after  an  estate  tail  is  not,  because  the  tenant  in  tail  may 
cut  off  the  reversion,  (iCo.  58,  but,  in  this  Court,  a  reversion 
after  an  estate  tail  b  assets,  KinaUons.  Clark,  2Atk.  204.  It 
b  somewhat  extraordinary  to  say,  at  law,  that  the  reversion,  after 
the  estate  tail  is  spent,  is  not  assets,  because  during  the  estate  tail 
it  would  only  be  assets  quando  accideriut ;  but  in  this  Court  it  m^y 
be  decreed  to  be  sold,  or  if  the  Court  would  not  do  that,  it  would 
give  leave  to  apply,  when  it  should  fall  in.  Lord  Hardtcickef  in 
Kinaston  v.  Clarke  says  such  a  reversion  is  assets.  Lord  Hard" 
mcke  there  tliought  the  devise  by  the  son  within  the  statute,  and 
tliat  the  reversion  was  assets  in  fiUuro,  and  said  tbb  Court  would 
go  farther  than  the  court  of  law  in  some  cases,  as  in  treating  an  ad- 
vowson  as  assets,  and  as  it  does  in  making  a  debtor  executor  liable 
for  his  debt.  But  the  gentlemen  on  the  otlier  side  mean  to  argue, 
that,  although  this  reversion  would  be  assets  of  Henry,  yet  it  is 
|iot  so  of  Sir  Robert,  on  tlie  principle  of  Lord  Coke,  1  Inst,  lib* 
^hat  he  who  claimeth  as  heir,  must  make  himself  heir  to  the  person 
last  seised,  and  that  Sir  Robert  was  never  in  possession.     But  that 

19 
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is  a  diflfereiit  question ;  this  is  only  wliether  this  rerersion  was  not 
subject  to  the  debts  of  Sir  Robert.    Sir  Robert  had  an  estate  for 
life,  and  subject  to  intermediate  estates  tail,  he  was  seised  of  the 
reversion.     Such  a  reversion  would  be  bound  by  a  recognizance. 
Kellow  V.  RozDden,  Carth.  126. — also  3  Lev.  286. — I  Show.  244.. 
Sir  iZofter^  could  have  released  or  devised  this  reversion. — He  was 
complete  owner  of  it.*— It  was  within  the  statutes  of  bankrupts,  for 
he  might  depart  with  it. — So  it  was  too  within  the  statute  of  frau- 
dulent devises.     If  he  can  so  far  exercise  ownership,  why  should 
it  not  be  assets  to  pay  bis  debts  i     This  is  in  fact  a  question  be- 
twoen  creditors  and  the  owner  of  the  estate,  for  though  the  bill   is 
brought  by  the  Marchioness,  it  b  the  same  as  if  it  was  brought  by 
the  specialty  creditors,  and  if  the  bill   had  been  so  brought,  the 
Court  would  either  order  the  reversion  to  be  sold,  or  give  leave  for 
the  parties,  when  it  fell  in,  to  apply.     But  it  will  be  argued  that 
this  doctrine  is  wrong,  and  that  though  liable  to  the  debts  of  Henry ^ 
it  was  not  so  to  those  of  Sir  J{o6er/;  and   for  this  they  will   cite 
Kellow  V.  Rowden,  but  that  case  turned,  not  on  the  merits,  but  on 
the  pleadings  only,  and  it  was  not  determhicd  that  it  was  not  as- 
sets to  pay  the  debts  of  the  son,  as  well  as  those  of  the  father.     In 
Kinaston  v.  Clark,  it  was  determined  that  the  reversion  was  assets 
of  the  fether,  although  the  son  had  been  in  possession.     Dyer,  368, 
pi.  46,  shews  that  the  rule  in  Lord  Coke  does  not  apply,  for  there 
the  second  son  is  charged  as  heir  to  the  person  not  last  seised.     As 
to  the  case  Cro.  Car.  151. — Brooke,  tit.  jissets  by  Descent,  19  b. 
where  he  says  such  a   reversion  is  not  assets,  adds  qitare  inde,  and 
says  it  has  been  determined  otherwise ;  and,  where  the  same  case 
is  cited .  in  Kellow  v.  Rowden,  Lord  Holt  says,  that  case  is   not 
law. — Lord  Coke,  on  warranty,  says  the  same  thing,  that  it  is  as- 
sets of  the  father.      From  the  case  in  2  Atk.  57.  Godolphin  v. 
Abingdon,  it  appears  that  the  law  is  not  against  the  rule   of  this 
Court.     Henrys  estate,  except  the  house   in  Burlington  Street, 
was  personal  estate.     If  his  will  was  to  be  carried  into  execution, 
by  a  decree  for  a  conveyance,  the  limitations  must  he  to  Sir  Robert 
for  life,  with  remamders  over,  remainder  to  the  right  heirs  of  Sir 
Robert ;  but  a  disposition   to  a  person*s  own  right  heirs  is  tanta- 
mount to  leaving  so  much  undisposed  of. — Henry  could   not  have 
taken  any  interest  by  the  conveyance,  he  being  dead. — Second,  the 
next  point  is,  whether  Sir  Robert  has  shewn  that  the  estate  was  to 
^  cum  onere.     If  he  had  done  this,  all  I  have  said  would  have 
lieen  out  of  the  case,  but  he  has  been  silent  upon  the  subject.     He 
l>as  said  that  the  estates,  in  and  out  of  the  island,  are  liable  to  the 
incumbrances;  but  it  is  not  to  be  drawn  from  thence,  that  he 
meant  the  estates  to  go  cum  onere,  that  notice  is  not  taken  in  the 
devising  part  of  the  will,  and,  under  the  circumstances  of  the  case, 
cannot  make  it  go  cum  onere,   2  P.  W.  386.     Serlev.  St,  Eloy. 
Third,  as  to  the  third  point,  what  estate  Lady  Tweedale  takes :  she 
^ust  take  at  ieast  an  estate  for  lift,  certainly  it  is  given  over  to  the 
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1783.  0ons  m  tail,  then  to  the  daugliien;,  without  any  words ^  limitatJDR, 

v^.w  QQ  doubt  tfae  iuteiit  must  be,  that  they  also  sbould  take  estates 

TwKEDAME       |gii^     fliQ  Court  Will  SO  constTue  the  words  as  to  -eiFectuaite  the  in- 

C«vsiiTaT.      ^"^»  1  Aik.ASZ,  where  it  was  determiuedy  the  mother  took  an  es- 

r  £^  1        tale  tally  for  if  she  died  without  son  or  daughter  was  the  t^laie  as  if 

abe  died  without  issue,  as  issue  must  be  citlier  a  son  or  dau^lar. 

Upon  die  cause  coming  on  again,  IStfa  N(wemhtr,  'iAr.'jimhle^ 
SMlded  to  his  former  citations  Smith  y.  Parker^  £  Bl.  Rep.  1  £:K). 

Lord  Chancellor. — Is  there  any  case  where  such  a  revesiion  ttyms 
«ut  to  be  assets  quando  accideritU? 

Mr.  ^nii/er.— That  case  appears  to  be  the  same  as  thb,  for 
tbe  tenant  for  life  there  never  was  in  possessiou  of  the  reversion. 

Lord  ChofictHor. — ^The  argument  there  is  not  worth  reading.  I 
4o  not  believe  it  was  reported  by  Mr.  Justice  BlackUone^  there  the 
contingent  uses  never  came  into  possession.  It  was  therefore  not 
^  reversion  after  an  estate  tail,  but 'after  an  estate  far  life  oijly  (4). 

Mr.  Selwyn  (on  the  same  side). — On  the  question,  whether  the 
reversion  is  applicable,  the  case  in  Bladcstone  is  precisely  in  point. 
The  case  of  Kiiiaiton  v.  Clark  is  there  cited :  but,  as  your  Lord- 
^p  does  not  think  that  case  of  Smith  v.  Parker  is  to  be  argued 
from,  1  must  argue  this  case  as  if  that  had  never  beea  determined, 
lands  descending  in  ieeniimple  must  be  assets  to  answer  all  such 
debts  as  the  aucestor  has  charged  upon  the  heir. — So  a  reveraioB 
after  an  estate  for  life  is  assets,  1  Ld.  Kaym*  53.  It  is  said  to  have 
been  determined  that  a  reversion  after  an  estate  tail  is  not  assets, 
but  the  only  case  cited  for  that  doctrine,  both  in  Mildmays  case, 
6  Co.  42  a.  and  BredinMn'a  case,  G  Co.  58  b.  is  Terling  v.  IVaf- 
ford,  12 and  13  Eliz.  which  is  no  where  to  be  found.  I  admit 
4hat  in  Lord  Coke's  Institute  it  is  laid  down  as  law  :  if  he  had  been 
aware  of  any  case,  he  would  have  cited  it,  but  he  only  says  that  it 
is  of  no  account  in  the  law.  It  is  true  it  is  not  of  any  present  value, 
btttit  is  so  'iwfutwro  cum  acciderit.  Lord  Ilardwicke,  in  Kinasion 
V.  Clark  says,  that  to  say  it  is  not  assets  is  a  loose  and  incorrect  ei- 
pression.  In  practice  it  is  considered  as  being  of  talue,  for  the 
heir  cannot  pl^d  riens  per  descent,  but  must  except  the  rever^n, 
Lil.  Ent.  112.  It  is  suificient  to  make  it  assets  if  it  ever  ma^  be- 
come of  value ;  as  an  advowson  in  fee  in  gross,  which  though  not 
of  present  value  is  assets,  and  may  be  extended,  2  Stra.  S?^* 
[  247  ]  Robinson  v.  Towge,  3  Bro.  P.  C.  556  (b).  IVestJaling  v.  IVesffa{ing, 
3  Alk.  460.  So  is  the  good^will  of  a  public  house.  So  in  mopey 
to  be  laid  out  in  land  where  tlie  party  will  be  tenant  in  tail,  the 

(o)  Vide  the  note  at  tbe  end  of  the  C9se«  .       (b)  Ed.  TomL  voL  L  114. 

Court 
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Court  says  be  shall  not  have  the  money,  in  order  that  the  remtinder- 
man  may  have  his  chance  of  the  party  dying  before  he  can  suffer  a 
recovery. — ^This  shews  it  is  valuable,  and  if  so  it  must  be  assets, 
the  quantum  of  the  value  not  being  material.  But  it  is  insisted 
that  though  assets  of  Henry,  it  was  not  so  of  Sir  Robert* — ^I  cau 
find  no  case  on  the  subject  but  that  cited  from  Blackstone,  vhere 
the  bond  was  entered  into  by  the  intermediate  tenant  for  life. 

Mr*  Pnc« {for* the  infant). — ^The  first  question  is,  upon  the  com« 
mon  adage,  tliat  a*  reversion  after  an  estate  tail  is  not  assets,  which 
arises  from  a  confusion  of  terms,  and  mistaking  assets  in  reversion 
for  assets  in  possession,  mediate  for  immediate,  potential  for  pos- 
sessory.    When  they  come  into  possession  they  are  certainly  vakn 
able.     In  the  case  in  the  Common  Pleas,  Lord  Chief  Justice  rfe 
Grey  talked  of  assets  mediate  and  immediate.     Kellowy.  Rowden 
turns  on  the  same  distinction. — ^I'he  question  there  was  only  whe« 
ther  the  declaration  was  right. — It  is  the  best  reported  in  3  Mod* 
£53,  the  counsel  on  both  sides  agreed  the  land  was  chargeable  for 
the  debt,  but  the  question  turned  upon  the  mode  of  pleading.     It 
was  in  that  point  only  that  the  plaintiff  was  wrong.     Jnthe  present 
casQ  the  facts  will  support  my  argument. — Henry  Wortley  nude 
his  will  in  1738,  in  1739  he  died.     On  his  death.  Sir  Robiert  took 
an  estate  for  life,  with  a  remainder  in   fee,  (subject  to  the  inter* 
mediate  estates,)  which,  whenever  it  came  into  possession,  would 
be  possessory  assets  for  Sir  Robert's  debts,  that  happened  in  1776, 
by  the  death  of  Robert  Earl  Granville^  without    issue*     Then, 
and  not  till  then,  Lady  Iweedale^s  estate  came  into  possession, 
and  Miss  Hay,  her  grand^daughter,  became  entitled  to  an  interest* 
The  case  in  JDyer,   368,  supports  this  doctrine,   that  the  charge 
avails  notwithstanding  the  intermediate  estate,  and  says  the  law  is 
the  same  of  grandfather,  father,  and  son,  or  of  grandfather  and 
two  daughters.     Osbaston  v.  Stanhope,    9,  Mod.  50,  the  reversion 
is  assets,  not  only  of  the  original  owner,  but  of  all  the  intermediale 
takers.      Smith  v.  Parker,   2  Bl.  Rep. —  Rook  v.  Cleland^  I  Ld. 
Raym.  53,  also  1  Lutw.  503,  will  reprobate  the  case  in  Bro.  ^s* 
sets,   19^ — Fortreyy.  Fortrey,  SVern.  134,  treats  the  reversion  as  "" 
assets,  though  the  creditor  must  expect,  till  it  falls  in.     But  Ki» 
naston  v.  Clark,  is  the  strongest  support  of  the  doctrine,  that  when 
it  comes  into  possession  it  becomes  assets. — ^There  the  father,  be- 
ii^  tenant  in  fee,  settled  the  estate  on  his  first  and  other  sons,  with 
remainder  to  himself  in  fee.    The  father  became  mdebted  by  bond, 
and  died ;  tlie  son  came  mto  possession,  died  without  issue,  and 
devised  the  estate.     It  is  taken  both  by  the  bar  and  upon  die  bench 
that  at  law  the  reversion  would  be  assets.     Sir  Dudley  Ryder,  the 
Attorney 'General ,  said^  if  there  had  been  no  devise  by  the  son,  it 
would  have  been  assets ;  for,  although  till  it  fell  in  it  could  notbe 
sold^  it  might  when  it  did  come  into  possession. — ^The  presenl 
JLord  Chief  Justice,  (Lord  Mansfidd,)  for  the  defendants,  did  not 
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argue  ttiat  it  was  not  assets,  but  that  it  was  not  within  the  sfafute 
of  fraudulent  devises^  as  not  being  the  devise  of  the  original  owtier^ 
but  of  the  tenant  in  tail,  therefoFe,  if  that  had  been  the  ca^e  of  a 
descent,  it  would  have  been  assets.     Lord  Hardxcicke  said  be  was 
ef  opinion,  that  having  come  into  possession,  it  was  assets.  Hiougfar 
the  defendant  may  plead  riensfer  descent,  where  there  is  a  rever- 
sion after  an  estate  tail,  that  does  not  prevent  its  being  assets  wherr 
it  comes  into  possession.    '^There  is  a  liableness  in  it,  which  is  suf- 
ficient to  make  it  assets.     It  is  like  a  right  descended,  or  a  rent- 
seek  descended,  M'here  the  heir  had   not  possession ;  ihe  plaintiiF 
may  extend  it  when  it  comes  into  possession.     So  where  there  is 
a  dry  seigniory,    and  the   defendant  pleaded  riens,  afterwards  a 
tenancy  escheated,  the  plaintiff  might  extend  the  tenancy,  2  Inst. 
S95.    There  is  a  case,  Cro.  Elfz.  355,  where    tenant  for  iifc 
acknowledged  a  statute,  and  tenant  in  tail  dying  withont  issne,  all 
the  judges  held  the  reversion  liable.     Secondly,  in  regard  to    the 
£1  years  term.  Sir  Robert  had  the  debts  particularly  in   his   con- 
templation, and  provides  for  the  general  situation   and  circcKD* 
stances  of  his  estate,  and  the  incumbrances  upon  it.     Thirdly,  as 
to  the  limitation  of  the  estate  to  Lady  Ttveedak^  and  what  estate 
Miss  Hay  takes,  whether  any^  and  wliat.     The  fundamental  rule 
of  eonstruction  istbe  intention  of  Ihe  testator,  under  which  she 
most  take  an  estate  tail.     The  first  object  of  bounty  was  Lord 
Granxilk,  to  whom  he  gave  for  life  only,  with  remainder  to  sons 
only,  in  tail,  then  he  gives  it  to  Lady  Tweedale  for  life,  remainder 
lo  her  sons  in  tail,  ^'and  in  default  of  such  issue,  to  all  and  every 
the  daughter  and  daughters  of  the  body  of  Lady  Tweedale,  hwfaily 
i.ssuing,  as  tenants  in  common,  and  not  as  joint-tenants,  and  in  de- 
fault of  such  issue,''   remainder   over.     Under  tliese  words  the 
daughters  would  not  take  successively  but  together.     The  words 
are  descriptive  of  his  intent,  that  there  should  be  an  inheritance^ 
and  will  make  an  estate  tail,  Wyld  v.  LewU,    lAtk.4d2.      Mo 
doubt  the  testator  iiytended  the  daughters  should  take  something. — 
it  could  not  be  estates  for  life ;  he  would  in  that  case  have  only 
repeated   the  limitations,  before  made  as  to  die  sons. — It  couM 
not  be  in  fee;  for  that  he  has  given  over.     It  must  therefore  be 
estates  tail.     Courts  of  Justice  have  gone  farther  than  is  necessary 
k>  this  case  to  effectuate  the  testator's  intent,  lirown  v.  Barkham, 
Pr.  Ch.  442,  46 1  .—Forth  v.  Chapman,    1  P.  W .  66S .— Hoe  dem. 
Dodson  v.  Grew,  2  Wils.  322.     So  even  where  ihero  was  an  in- 
tent to  give  an  estate  for  life  only,  but  there  being  an  intent  that 
Ihe  children  should  take  made  it  an  estate  tail,  RohirKon  v.  Uohin^ 
son,    1  Bur.  38.     lliere  are  several    instances  where  the  words 
90H  and  sofis  are  held  words  of  limitation.  King  v.  Me/ling,  1  Vent. 
214,  225. — Pinburyv,  Elkin,  1  P.  VV.  563.—  In  Ezans\.Jsi/ey, 
3  Bur.  1570,  it  was  to  evert/ son  and  sons,  without  words  of  liini- 
'tation,  and  held  that,  according  to  the   intent,  the  sons  took  es- 
itaies  tail  in  succession.    The  limitation  to  the  daugliterb  should  be 

like 
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like  ttkat  to  the  sons,  to  all  and  evenr  the  daughter  and  daugliters  1 7B5^ 

^f  the  body  of  Lady  VranceSf  lawfully  begotten^^  and  to  the  heirs  '^^\^ 

of  the  body  of  such  daughter  and  daughters  lawfully  issuing.     Miss  Twbedals 

Hay^  therefore,  ought  now  to  be  held  to  take  an  estate  tail.  CiivsNtBT.. 

Mr.  SimeoH  (on  the  same  side). — ^The  question  consists  of  three 
parts,  branching  out  into  this  general  proposition,  that  Miss  Hay 
has  now  a  vested  estate  tail  in  the  Candover  estate;  second,  that 
she  has  it  exonerated  from  tlie  incumbrances;  which  includes  the. 
third  point,  as  to  the  fund  from  whence  the  debts  are  to  be  paid  ; 
that  is  whether  the  reversion  is  assets;  for,  on  failure  of  all  assets, 
die  Candover  estate  is  undoubtedly  liable. — ^The  great  objection 
taken  is,  that  Sir  Robert  had  only  a  reversion  in  the  estate,  and 
the  money  to  be  laid  out  in  laiul ;  and  therefore  that  it  could  not 
be  charged  in  the  hands  of  the  holder :  but  I  shall  contend,  that 
the  interest  was  an  interest  in  possession,  not  in  reversion.     First, 
It  is  necessary  to  shew,  that  Frances  Hay  has  an  estate  tail  if  it 
shall  be  held  that  the  plaintiff,  Lady  Tweedale,  has  only  an  estate 
for  life ;  and  this  will  appear,  iirst,  from  the  object  of  the  testator  ; 
secondly,  from  the  context  of  the  will;  thirdly,  from  the  words,        r  qch -§ 
which  are  proper  for  this  purpose. — First,  the  object  of  the  will        t  ^ 

was  to  provide  for  the  children  of  the  family :  the  limitation  is  to 
Robert  Earl  Granville  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  Lady  Tweedale  for  life,  and,  under  the    ' 
subsequent  limitation  to  her  daughters,  the  infant  is  entitled  to  a 
vested    remainder    in   tail.      Secondly,  This  appears  still  more 
clearly  by  the  context ;  for  he  does  not  give  the  daughters  estates 
for  life,  which  he  certainly  would  have  done  if  he  had  not  intended 
them  to  take  larger  estates. — He  has  ^iven  to  them  as  tenants  in 
common,  this  shews  he  meant  tliem  an  mheritance ;  as,  otherwise^ 
tenancy  in  common  would  be  less  beneficial  to  them  than  a  joint 
tenancy. — lliirdly.  The    subsequent  words,    in  default  of  such 
isiue,  are  words  of  limitation. — But  if  the  words  themselves  were 
not  sufficient,  they  might  be  supplied,  in  order  to  effect  the  inten* 
tion,  Lomax  v,  Holmden,    1  Ves.  290,  also  in  3  P.  W.  176.— 
3  Bulst.  127,  Evans  v.  Astley,  3  Burr.  1570. — Second,  suppos- 
ing the  infant   to  take  a  vested  remainder  in  tail,  she  is  entitled  to 
take  it  exonerated  from  the  incumbrances;  first,  by  the  applica- 
tion of  the  trust  term  of  twenty-one  years — ^this   part  of  the  case 
has  been  very  fully  argued — ^The  words  are  all  his  debts — the  word 
legacies  is  also  mentioned,  which  must  apply  to  the  £5,000  to 
the  plaintiff  Lady  Tweedale,  which  is  a  legacy  charged  on  this 
estate  which  is  ultimately  charged  :  for   the  personal  estate,  or 
real  estate  undevised,  must  be  applied  in  payment  of  such  a  charge 
before  the  devised  estate,  unless  there  are  express  words   of  ex- 
emption of  such  personal  or  descended'estate,  which  is  not  the 
case  here,  Galton  v.  Hafwock,    2  Atk.  424. — -This  brings  me  to 
the  third  question,  how  far  Sir  RoherC%  reversion  in  the  estate 
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1783.  of  Henry  is  liable. — It  has  been  hilberto  contended  that  Sir  RobeH 

wvw  bad  a  revemotiy  after  the  contingent  limitatioiii  in  tail*  of  the 

TwkEDAtK       estate  to  be  purchased  by  the  personal  estate  of  Henry  Wonim/ : 

CoTKMTKr.       ^^^  '^  '^  ^^"  ^^  proved  that  the  ultimate  limitation  to  Sir  Roieri 

was  not  a  reversion  descending,  but  a  new  interest  vested  in  Inm 
by  purchase,  the  whole  argument,  which  opposed  the  making  tliat 
estate  assets  to  answer  the  debts  of  Sir  Robert,  must  fall  to  the 
ground. — It  will  be  necessary,  for  this  purpose,  to  consider  the 
difference  between  a  reversion   and  a  remainder. — A  reversion   is 
an  interst  remaining  in  a  person  to  take  eifect  in  possession,  after 
intermediate  estates  are  at  an  end ;  it*  is  a  right  of  reverter,  accord- 
ing to  Blackstone,  not  merely  a  returning  of  the  land,  as  Lord 
Coke  calls  it,   1  Inst.  142,  which  is  descriptive  only  of  the  pro- 
[  S51  ]        perty  in  transitu,  and  not  of  the  bare  existing  right. — Whereas  a 
remainder  is  an  existing  ri^ht,  not  continuing  in  the  grantor,  and 
which  was  never  displaced,  but  granted  to  another,  to  take  effect 
after  intennediate  estates  to  other  persons  are  at  an  end.     Sir 
Robert  Worsky  being  the  first  taker  of  the  remainder,  he  must 
ex  ifi  termini,  take  by  purchase,  either  under  deed  or  will ;  con* 
aequently,  had  land  been  purchased   and  setded  under  Henry\ 
will,  immediately  after  his  death,  Sir  Robert  must  have  taken  the 
ultimate  limitation  in  fee  as  a  remainder.    For  Sir  Henry  htmg 
dead,  and  the  land  not  to  be  purchased  till  aAer  hb  death,  nothing 
could  be  conveyed  to  him,  and  consequently  nothing  could  de- 
scend to  Sir  Robert  as  his  heir,  and  there  was  no  middle  ^vay.— 
Sir  Robert,  had  the  conveyance  been  made,  must  have  taken  ei- 
ther by  descent  or  purchase ;  the  former  being  impossible,  for  tlie 
reasons  before  given,  SirjRo6erl  must  have  taken   by  purchase;. 
iQ  which  case,  the  defendant  beine  heir  of  the  first  purchaser,  the 
lands  in  hispossession  would  be  liable  to  the  bond-debts  of  Sir 
Hoiert.— Tne  words  **  my  right  heirs"  would  have  been  consi* 
dered  as  descriptive  of  the  persons  meant  to  take  the  ultimate  re- 
mainder in  fee,  of  the  lands  to  be  purchased  at  the  death  of  Henry, 
and  therefore  the  ultimate  limitation  must  have  been  made  to  Sir 
Robert,  as  his  right  heir,  at  his  death. — And,  if  the  intention  was 
otherwise,  the  law  would  not  suffer  it  to  take  effect. — ^"I^ie  rule 
that  '<  what  ought  to  be  done  is  considered  as  done  in  this  Court*' 
must  apply  here,  and  laches  of  trustees  cannot  affect  the  rights  of 
parties,  which  would  be  the  case  if  the  lands  were  to  be  purchased 
now,  and  the  conveyance  made  to  the  person  who  is  noa  right  heir 
of  Henry,  as  such  person  may  not  be  such  right  heir  to  Sir  Kobertf 
as  would  take  the  remainder  by  descent  from  him — ^This  property 
is  therefore  now  assets  to  psiy  the  debts  of  Sir  Robert. 

Mr.  Attorney-General,  (for  the  defendant!},  //.  F.  T.  Carteretf 
devisee  for  life,  of  Robert  Earl  Granviile,  who  was  heir  at  law, 
both  to  Henry  and  Sir  Robert  fVorsla/,  and  claims  the  reversion 
in  fee  of  Henry  JVorsley\  estate,  and   an  estate  for  life  in  Sir 

RoLtJt 
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Roberi  JVorsfet/\  estate,  nfter  the  estates,  whatever  tlicy  may  be^  17SX 

of  the  plaintifi',  and  defendant  Frances  Hay\ — It  is  impossible  to  v-^s-^ 

support  the  position  that  the  £5,000  is  a  debt  of  Sir  Robert ;  it       Twkbdai.* 

is  a  mere  charge  on  the  estate.     First :  The  most  important  c{uet-       CovuHtrnw* 

tion  for  my  chent  to  contend  is,  that  the  estate  devised  to  him  by 

Lord  Granville  is  to  be  exonerated  by  the  twenty-one  year»  term. 

The  mortgages  must  be  paid  from   tliat  term,  which   is   charged        [  9S2  ] 

with  all  his  debts.     The  rule  of  construction   of  wills  is  to  give 

effect,  if  possible,  to  every  word  ;  but,  if  there  be  any  ambiguity, 

the   last  words  make  the  will  of  a   testator. — Second  :  The  next 

<)uestioH  is,  whether  the  estate  devised  to  the  plaintiff,  does  not 

come  to  her  cum  ofiere, — this  depends  upon   the  words  so  often 

alluded  to,  ''  in  pursuance  of  any  deed  executed  by  me  alone,  or 

jointly  witfi  my  sou." — ^These  words  can  have  no  effect,  unless  they 

are  applied  to  the    charges  created  by  them.     The  property  dis*- 

posed  of  by  that  devise  must  therefore  be  charged.     Serle  v.  St* 

Eloify  2  P.  W.  386,  is  not  so  accurately  reported  as  Peere  tViU 

Hams  generally  does.      It  appears,  by  searching  tlie  record,  that 

ittbsequent  to  the  devise  of  the  estate,  subject  to  tlie  incumbrance* 

upon   it,  the  devise  of  other  lands,    was  to   pay  all  his  debts, 

though  the  word  all  is  omitted  by  the  Reporter. — ^Third :    Tlien 

as  to  the  question  whether  the  reversion  is  subject  to  the  debts* 

Mr.  Simeons  argument  does  not  extend  to  the  real  estate  of  Henry  ^ 

but  only  to  the  money  to  be  laid  out  in  laad :  1  shall  therefore  ga 

first  upon  the  subject  of  the  real  estate. — I  contend  that   is  not 

assets  of  Sir  Robert.     By  Co.  Lit.  lib.   15  a,  a  person  claiming 

as  heir,  must  make  himself  heir  to  the  person  last  seised.     Would 

an  action,  on  the  bond   of  Sir  Robert j  lie  agamst  Mr.  Carteret  f 

In  order  to  make  it  assets  to  Sir  Robert,  they  must  shew  that  Lord 

Granville  took  as  heir  to  Sir  Robert^  which  cannot  be. — Suppose 

Sir  Robert  had  had  a  son  and  a  daughter  by  one  venter,  and  a  sob 

by  another  venter,  the  eldest  son  died,  not  having  come  into  posses 

sion,  the  reversion  would  not  go  to  tlie  daughter,  but  to  the  second 

son,  as  heir  to  the  father,  in  whom  the  reversion  first  vested.     In 

Hargr.  Co.  Lit.   1 1  b.  the  case  is  put  of  grandfather,  father,  and 

son ;  the  father  bound  in  an  obligation  dies,  living  the  grandfaiherj» 

the  son  is  not  liable,  because  he  m^y  make  himself  heir  to   tb^ 

grandfather.     It  is  in  Lord  Hale^a  note,  one  of  whose  notes  wa» 

relied   upon  in  Drurj/ y,  Drurify  as  a  very  great  authority  (^a> — - 

As  to  the  cases  cited,  not  one  of  them  is  like  the  present.     In 

Kinaston  v.  Clark,  the  person  who  took  by  purchase  created  tha 

debt. — As  to  those  supposed  by  Mr.  Ambler ^  which,  not  ^eiiig 

assets  at  law,  would  be  assets  in  equity,  they  are  not  so.     He  ia« 

stanced   advowsons;  but,  by   1  Jones,  1^4,  tliey   are  extendible; 

and  in  3  P.  W.  401,  it  was  held  that  an  advowson  was  assets,  and 

^^^See  I»rd  Uardwicke'i  ob^crva-      inghamMhire  if,  Drur^y  S  £dra»  64. 
1^3  upon  tlieiu»  in  the  Karl  of  Huck* 

Lord 
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17834  Lord  Talbot  said  he  wondered  it  ever  was  doubted,     ft  is  a  castf 

constantly  occurring,  lliat  property  which  the  party,  whilst  living, 
may  dispose  of,  will  not  b^  liable  after  his  death.    As  in  the  case 
CoviNTRT.      of  a  copyhold,  and  estates  per  autre  vie,  where  before  the  statute 

of  frauds,  the  heir  was  a  special  occupant. — In  Kellow  v.  Rowdtn, 
the  person  who  created  the  debt  created  the  estate  also,  and  the 
same  was  the  case  in  that  cited  from  LfVy's  Entries.     But  in  this, 
if  an  action  was  brought  against  Mr.  Carteret,  Sir  Robert  Wor$^ 
ley  would  not  be  named  as  one  of  the  persons  from  whom  Lord 
Granville  claimed.     As  to  Mr.  Simeon's  question,  with  respect  to 
the  money  to  be  laid  out  in  land,  if  Sir  Robert  was  a  purchaser  of 
the  reversion,  it  would  undoubtedly  be  assets ;  but  there  was  an 
interest  in  Henry,  M'hich  descended  to  Sir  Robert :  whether  it  be 
to  be  called  a  reversion,  or  by  any  other  name,  the  consequence 
must  be  the  same.     Suppose  he  had  ordered  the  estate  to  be  set- 
tled, and  not  named  a  remainder-man,  the  remnant  would  have 
gone  to  somebody  claiming  under  him.  In  Robinson  v.  Knight  {a% 
18th  February,  176I,  before  Lord  Northington,tl\e  testatrix  gave 
personal  estate  to  be  laid  out  in  lands  to  be  settled,  with  several 
remainders  over,  remainder  to  her  right  heirs ;  then  a  residuary 
bequest, — the  question  was  between  the  heir  at  law  and  the  resi- 
duary legatee ;  Lord  Nortkington  decreed  the  right  heir  to  take. 
The  heir,  in  that  case,  could  not  have   pleaded  riens  per  discent, 
for  the  possession  under  the  will  would  be  assets.     By  the  will  of 
Henry  Worsley,  the  lands  to  be  purchased  with  his  personal  estate 
were  given  with  reference  to  the  real,  to  go  in  the  same  manner  ; 
now  the  real   estate  could  not  come  to  Sir  Robert  by  purchase^ 
therefore  the  other  lands  could  not.     As   to  the  trust  not  beii^ 
raised  till   the  death  of  the  devisor,  I  answer  that  die  will  is  in- 
dioate  at   the  time  of  execution,  and  speaks  to  many  purposes, 
when  made;  as  where  it  gives  an  estpte  to  A.  B*  who  dies,  living 
the  testator :  another  jl,  JB,  comes  into  esse,  he  will  not  be  en- 
titled to   take  the  devise.    The  instant  Henry  Worsley  was  dead^ 
this  money  became  real  estate,  and,  upon  the  determination  of  tlie 
particular  estate,  must  go  to  his   heir  at  law ;  but  here  he  has 
coupled,  and  united  this  to  the  real  estate.     There  is  no  case  in 
the  books  against  the  rule  in  Co.  Lit.  but  that  in  the  Common 
Pleas. — In  Grifford  v.  Barber,  December    1741,    4  Vin.  432, 
I^rd  Hardwicke  declared  his  opinion,  that  the  reversion  was  not 
liable  to  a  bond ;  though  a  judgment,  statute,  or   recognizance 
attaches  upon  all  the  real  property,  and  follows  it  after  it  ceases  to 
t  ^^^  J        be  assets.    In  the  case  of  a  bond,  the  declaration  must  have  stated, 
that  the  bond  was  the  bond  of  the  person  who  created  the  rever- 
sion, and  to  whom  the  defendant  is  heir,  and  would  not  describe 
the  intermediate   heir. — Here    tlie   descent  is    immediate,    from 
Henry  IVorski/  to    Earl  Granville.     Fourth  :  As  to  the  interest, 

fa)  Since  reported,  9  Eden,  li>6. 

the 
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Ae  plmiiS  and  Mm  Hay  take.— The  plaintifT  clearly  takes  an  178S. 

eatats  for  life  only^  the  usual  remaioder  to  trustees  to  preserte  ^^^^ 

coufingent  remainders^    is  interposed. — Miss   f/oy  clearly  takes      Twsbdalk 

DOttiiog,  for  the  words  extend  to  daughters  only^-^Are  the  daugh-      Ceyt^NTST. 

lera  of  Earl  Gratmile  and  ihose  of  his  sons  to  be  disinherited  for 

Misa  Haq^f    A  tenancy  in  common  cannot  be  taken  by  descent, 

and  bere  are  no  words  to  give  it  by  purchase.    In  the  cases  cited 

upon  this  part  of  the  subject,  there  have  been  w6rds  clearly  point- 

ii^  out  lbs  iBteiition.    In  Robinson  y.  Robinsony  there  was  the 

word  dacindanii^  and  both  in  that,  and  in  DuckenfUltts  case, 

die  tukiiq;  of  the  naase  was  relied  upon. 

Mr.  SoUciiop-Generalf  (on  the  same  side). — To  ike  second 
pobt,«-£iv  Robert  fVortley,  in  the  will,  describes  himself  to  be 
seised  subject  to  incumbrances.  His  defisee  can  oidy  take  what  he 
hid  to  give.  The  plaintiff  can  therefore  only  claim  the  estate,  so 
devised^  subject  to  tbe  incumbrances  which  afiected  it  in  the  hands 
of  the  devisor.  Hien,  as  to  the  reversion, — the  doctrine  is  the 
saBM  at  law  and  in  equity ;  and  this  question  at  law  is  perfectly 
dear.  Tbe  report  of  the  case  of  Smith  v.  Parker,  in  Blackstone, 
Bittst  be  inaccurate,  for  the  Chief  Justice  is  made  there  to  doubt 
whether  tbe  assets  are  apfriicabte  first,  to  the  debts  of  the  fiither,  or 
tte  son.  I  deny  Mr.  Ambler^^  doctrine  as  to  the  power  of  dis- 
poiitioo ;  a  man  have  a  power  to  dispose,  which,  if  not  eaecuted 
ky  him,  his  creditors  can  take  no  advantage  from. — Ab  to  tbe  lands 
to  be  purchased,  they  are  to  go  in  the  same  manner  aa  tbe  other 
pirt  of  tbe  estate,  if  Mr.  Smean^a  arguaoent  be  right,  they  must 
|o  to  entirely  different  uses.-— If  there  bad  been  no  remahider  to 
tbt  right  beirs  in  the  will,  the  remaining  interest  would  have  do* 
icfnded,^ — ^The  addition  of  those  words  can  make  no  Terence. 
At  to  Miaa  tfoy^s  interest^ — the  words  **  euch  isme^  can  only 
fdate  to  cla^(hlers|— -tbe  Court  wiU  not  supply  words^  to  give  an 
iskmtaace. 

Mr.  Man^ld,  (on  the  same  side). — ^Krst,  As  to  die  estate  of 
pitintiff  Lady  Tweedale,  and  Miss  nay :  It  is  clear  neither  the 
plaintiff  nor  her  dangbters,  could  take  more  than  estates  for  their  [  ^5  ] 
ms;  tbe  words  are  not  suflBcient  to  carry  more,  the^are  estates 
fcr  Itfe,  oipressly  limited^— diere  are  no  words  of  limitation  alter* 
vards^— Tbe  only  case  at  all  like  this,  is  that  of  Evan$  v.  AttUy, 
tint  turned  on  conjecture,  arising  evidently  out  of  the  will,  but  to 
coQitrue  this  more  than  a  lifo-estate,  would  be  mere  unsupported 
conicctttve.---Mk»  Hay  can  take  nothing<^-^-Second,  As  to  the 
^^*SQt3MHie  years  term. — The  testator  meant  to  pot  the  rents  and 
(t^  of  the  hk  of  Wigfa  estates  io  the  same  sitnatidn  as  his 
Jinmial  estate,  these  will  be  liable  to  the  saoM  debts  with  the 
ptrsonaL  Third,  The  plaintiff  must  take  the  Candaver  estats, 
^^  omrt.    RobeH  Earl  Grarwilk  was  tbe  first  taker  of  dM 

Vol.  I.  u  Candover 


26S 


Cases  Argued  akd  Determined 


1783. 


TWEKDALB 

r. 

COTBNTRT. 


[256] 


Candaver  estate, — the  estate  would  be  incumbered  in  bis  haHdb 
It  must  be  so  therefore  in  the  hands  of  the  successive  takers.—*! 
such  a  case  as  this,  die  description  '^  subject  to  inatmbrances,^  wi 
weigh,  how  little  soever  it  might  in  some  others. — Serle  v.  St»  Ekn 
does  not  bear  upon  the  question.  It  turned  upon  words  in  the  wu 
Fourth,  Then,  as  to  the  reversion,  and  first,  the  money  to  be  Ua 
out  in  lands. — The  intention  was  that  these  lands  should  be  to  tb 
same  uses  as  the  real  estate ;  if  the  distinction  can  be  taken,  Ifai 
intent  cannot  prevail.  The  universal  understandmg  of  the  Mastei^ 
office  is,  that  the  persons  who  take  such  reversions  take  by  descent 
the  words  right  heirs  are  never  held  to  give  an  estate  by  purchasi 
though  "  right  heir*'  will. — Then  as  to  the  real  estates,— there  i 
no  case  except  Smith  v.  Parker,  to  the  effect  of  that  case.-*-In  ai 
action  against  Lord  Granville,  he  could  not  have  been  charged  ai 
heir  of  Sir  Robert,  he  took  as  heir  of  Henry.  There  is  a  di£ 
ference  between  the  reversion  in  fee  descending,  and  the  land  dp^ 
scending,  as  appears  from  Jenk^t  case,  Cro.  Car.  151,  and  Kdhm 
v.  Rowden :  mere  seisin  in  law>  not  in  fact,  is  not  sufficient  tb 
charge  the  heir,  Co;  Lit.  239;  all  the  old  books  speak  of  socbt 
.reversion  as  not  being  assets  ;  being  only  a  possibility  of  reverter. 

Mr.  Madocks,  (on  the  same  side)^ — ^The  case  of  Cunningham  v. 
Moody,  1  Ves.  174,  shews  that  the  reversion  of  money  to-  be  hM 
out  in  land  is  to  be  considered  as  if  it  was  already  land. — TUl 
claim  must  be  against  the  heir  of  Shr  Robert  Worsley.  It  is  tmH^ 
that  when  the  reversion  vested  in  Sir  Robert,  he  might  bafi 
affected  it  by  deed,  will,  or  judgment,  but  the  bond  is  a  persoiii 
demand. — ^The  creditor,  to  affect  the  heir,  must  either  shew  alioi 
on  the  land,^  or  that  the  heir  is  bound,  that  he  is  heir  of  the  persm 
who  niade  the  contract^  and  has  assets  from  him.  As  to  Si 
Robert  taking  the  .reversion  by  purchase,  the  practice  at  Ik 
JM  aster's  office  is  to  make  the  limitation  to  the  right  heirs  of  fiit 
testator.  In  Brown  y.  Barkham,  Pre.  Cha.  46 1,  the  liroitatSsi 
was  made  (according  to  the  devise)  to  the  heirs  male  of  the  grttt 

grandfather,  who  was  dead. 

» 

Mr.  Maedonald,  (for  Georee  Thynne,  first  tenant  in  tail  unler 
Lord  Granville's  will,  and  Thomas  Thynne,  remainder-man  ill 
fee).  First,  as  to  the  reversion. — ^The  mere  capacity  to  take li 
estate,  after  the  expiration  of  intermediate  interests,  is  not  cooti" 
dered  by  the  law  as  a  valuable  property,  to  be  liable  as  assets >-^ 
it  may  never  exist,  and  therefore  cannot  be  applied  to  the  purpofK. 
A  reversion,  after  an  estate  for  life,  being  a  certainty,  only  pCdH* 
j)oned  in  point  of  time,  is  assets  quando  acciderint,  but  there  if 
no  caserwhere  such  judgment  has  been  given  against  an  heir  hmM 
a.heversi<in  in  fee  ofter  an  estate  tail.  Where  a  reversion  is  cretin 
by^the  persoti  who  also  contracted  the  debt  it  is  liable,  becauseltt 
tRtnamits  the  debt  with- the  property  which  he  has  in  the  Iwd: 
-..      .  *  but 
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but  there  is  no  case  where  the  land  has  been  affected  in  the  hands  1783. 

of  the  heir,  except  the  ancestor,  seised  in  fee,  created  the  rever-  w^/-^ 

sion  as  well  as  the  debt.  I  rely  upon  tliere  having  been  no  such  Twkrdalb 
determination,  and  I  have  the  authorily  of  Lord  Coke,  who  thought  Covil^try 
It  was  fair,  if  a  principle  of  law  does  not  appear  to  be  laid  down, 
CO  argue  that  no  such  principle  exists. — llie  gentlemen  on  the 
other  side  now  require  something  further,  that  the  reversion  be 
held  assets  of  the  person  who  did  not  create  it,  they  must  therefore 
iIkw  some  authority  for  that  position.  As  to  the  estates  Lady 
T9ee€Uile  and  Miss  Hay  take,  Lady  Tweedale  takes  impeachable 
of  waste,  and  with  every  restraint  under  which  Lord  (iranville 
took  it, — with  respect  to  Miss  Hai/f  an  estate  given  to  persons  as 
teoants  iii  common,  without  further  words,  can  only  be  for  life. 

Mr.  Scott,  on  the  same  side. — With  respect  to  the  reversion :  I 
do  not  contend  that  a  reversion  after  an  estate  tail  is  not  in  any  case 
assets.  It  is  ao  for  the  debt  of  the  tirst  person  who  was  in  pos- 
session, and  who  created  the  reversion,  but  not  for  the  debt  of  the 
intermediate  takers.  '^Vheguiere  made  by  Brooke^  At$ets  by  Descent^ 
\9f  is  answered  by  Lord  Hale^  and  by  other  parts  of  Brooke*s  own 
book.  In  title  Execution^  pi.  143,  he  puts  nearly  the  same  case, 
and  says  it  shall  not  be  taken  in  execution  for  the  father's  debt,  [  257  1 
because  he  never  was  seised.  In  title  Recovety,  13,  the  same  case 
is  again  put,  and  Fitzherbert,  tide  Recovery,  14,  agrees  with  it : 
these  restore  the  authority  of  Brooke,  Assets,  19- — In  Godolphin  v. 
Atiugdon,  the  circumstances  of  the  case  are  not  stated,  and  Lord 
Harcancki^s  opinion  is  very  short. — In  the  other  cases,  the  dicta 
either  imply  nothing,  or  do  not  apply  to  the  present  case.  In  all 
of  tfaem  the  father  was  seised,  and  the  creditor  concluded  with  an 
Bftrment  that  the  defendant  was  heir  to  the  debtof .  So  it  is  in 
Jenkis  case,  in  Bellas  case,  Hetley,  134,  the  case  in  Dyer,  and  that 
m  LiUwyche.  The  heir  must  be  charged  as  heir  to  the  oblkor, 
and  io  respect  of  those  lands  only  which  he  took  from  him. — If  a 
lOQ  have  lands,  and  die  seised,  and  the  lands  go  to  the  imcle,  the 
mcle  dies,  and  the  lands  go  to  the  father,  the  father  would  not  be 
liable  to  the  son's  bond,  for  the  creditor  must  charge  him  as  heir 
to  the  son,  which  cannot  be,  Co.  Lit.  lib.  If  the  son  made 
narranty,  the  warranty  would  not  descend  to  the  father,  Gilb. 
Teo.  16,  nor  could  he  vouch  as  heir,  Bro.  Abr.  tit.  Voucher. — ^As 
to  Sir  Robert  taking  the  lands  to  be  bought  by  purchase;  it  has  been 
assaoied,  that  if  a  conveyance  were  now  directed,  it  would  be 
inpossible  to  make  the  heir  take  by  descent ;  but  the  conveyance 
nnitt  be  to  the  heir  of  Henry,  who  could  not  be  liable  to  Sir 
llo6er/*8  debts. — Henry  meant  his  heir  to  take  that  which  was 
ilready  land  by  descent ;  his  intention  therefore  was  the  same  with 
nspect  to  the  lands  to  be  purchased. — If  Henry  had  taken  no 
aotice  of  his  right  heirs,  I  should  think  what  was  undevised  would 
not  go  to  his  personal  representative,  as  has  been  said. — Your  Lord- 

s  Q  ship, 
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1 785.         ship,  in  PuUemy  t.  Lord  DarHf^on,  (ante^  p.  %M)p  said  a  lei; 

^•^^^^         slight  circumstance  wouM  decide  it  in  favour  of  die  bcir  or  die 

TwEBDALB      executor* — On  the  authority  o/  HoplmiB  v.  Hopkim,  (For.  44),  I 

CovENTBT.      should  doubt  whether  it  could  go  to  the  personal  representative, 

Papillon  T.  FoJce,  £  P.  W.  471. — Austen  v.  Taylor,  before  Lord 
Northingionf  dd  June,  1739* — But  even  a  remainder  may  go  by 
descent,  Co.  Lit.  378  b.  A  reversion  ma^  be  so  limited  as  to  be 
taken  by  purchase.  This  was  determined  m  a  case  before  liord 
Camden,  and  it  would  be  nearer  the  intent  of  the  tesUitor  aow  to 
limit  this  to  the  person  who  is  very  heir  now  of  Henry,  than  to 
give  it  to  the  heirs  of  Sir  Robert. 

Mr.  Morris,  (for  the  trustees  of  the  term,  die  ownesa  of  the 

beneficial  interest  in  the  term,  and  who  are  entitled  to  the  personal 

estate  of  Sir  Robert  Worsley). — The  term  of  twenty-otte  years^ 
[  ^58  ]       cannot  be  liable  to  pay  the  ehaiges  on  the  Candover  estate,  u  ' 
it  is  made  so  by  the  will  of  Sir  Robert  fVorsley^ — Cases  are 
tainly  not  wanting  to  shew  that  the  personal  estate  may  bo 
nerated,  and  the  real  estate  chaiged.    It  may  be  done  either  bgr 
expressly  charging  the  real  estate,  or  by  appropriating  tfio  per- 
sonalty  to  other  uses.    If  a  testator  has  cbaiged  an  estate  by 
mortage,  he  may  appropriate  the  personal  estate,  and  leave  tlml 
charged  to  bear  the  burthen*    In  ttiis  case  there  is  bo  intentioo 
expressed  of  making  the  term  liaUe;  on  the  other  hand,  there  ia  a 
recognition  that  the  estates  were  Hable  to  charges :  that  vecogoilioa 
is  of  itself  equivalent  to  a  charge  upon  the  estates. — The  words  ia 
the  wilt  are  bond  and  book^ebts,  these  words  will  not  indudc 
mortgages,  even  though  bonds  were  given  as  collateral  aocvriliss, 
for  the  mortgage  is  a  debt  of  a  superior  nature.     On  that  ground^ 
in  the  disabling  statute  of  Queen  ElUabeth,  the  enumeratiim  of 
parsons,  vicars,  and  others,  is  held  not  to  include  bishoips.^-^a  to 
the  words,  subject  to  tke'tncumbrances  made  in  pursuance  of  amy 
deed  executed  by  kirn  and  his  son,  Sir  Robert  clearly  inleBded 
charges  on  that  particular  estate.    It  would  be  no  objectiou,  diat 
there  were  no  incumbrances  on  that  estate,  but  in  tnidi  there  was 
an  incumbrance  upon  that  estate  of  j£500  per  annum,  settled  on 
his  son's  wife.     In  four  several  clauses  of  bis  will  bond  and  book* 
debts  are  expressly  mentioned,     in  the  last  clause,  therefore,  wherd 
he  mentions  all  his  debts,  he  must  be  supposed  to  Hiean  the  debts 
he  had.  before  provided  for,  and  not  to  introduce  any  new  chaige.-^ 
Sir  Robert  knew  perfectly  well  how  to  charge  die  Isle  of  ntigkt 
estate,  and  exonerate  the  Candover ;  he  has  done  so  as  to  tne  Ji600 
jointure ;  another  argument  arises  from  bis  having  intailed  the  term 
upon  the  two  Worsleys  with  cross  remaindeis.     He  would  certmniy 
not  take  so  much  pains  where  the  devisees  were  not  likely  to  reap 
any  benefit ;  which  it  was  reasonable  to  suppose  they  would  not,  if 
the  term  was  to  be  charged  with  these  mortgages.    The  estate  was 
only  about  £\,(XO  per  annum^ovfr  and  above  Lady  W orders 
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charge  of  £]  fiOO  upon  it.    The  aimmties  cfamrged  upon  it  by  the  1763. 

will  amounted  to  £740,  there  ilkrere  pecuniary  legacies  to  the  ^^^^^ 

amount  of  17  or  £1^800,  and  the  simplfe'^rontract  debu>  paid  by  Twbedalx 
the  trustees  out  of  it  amounted  to  £BflOO.  So  that  there  was  CoTsiiTttT. 
little  probability  of  its  producing  much  for  the  IVonleys,  without 
dus  additional  charge  of  XHfiOO^  though  by  the  accidental  death 
of  Lady  Worslejff  soon  after  that  of  the  testator^  they  have 
received  about  14  or  £l5fiO0  more  than  they  have  paid. — It  is 
therefore  most  probable  Sir  Robert  Wordy  meant  it  should  be 
liable  to  annuitl  charges  only« 

Mr.  Wilton^  on  the  same  side. — In  charging  the  ^500  jomture  [  259  } 
to  the  son's  wife  on  the  hit  of  Wight  estate.  Sir  Robert  expressly 
says,  til  exoneration  of  the  Candover  estate;  if  he  had  intended  the 
same  exoneration  as  to  the  mortgages,  he  would  certainly  have 
expressed  himself  in  the  same  manner.  Mort^;ages  have  always 
been  considered  as  debts  of  a  superior  nature  to  bond  debts, 
though  both  are  by  specialty,  as  in  £x  parte  Grove,  1  Atk.  104. 
Lord  Hardwiche  says, ''  a  landlord  is  a  creditor  of  a  higher  dc^ee 
than  others,"  though  only  by  simple  contract.  Therefore  the  words 
bond  and  book  debts  cannot  include  the  mortgages,  they  are  qua- 
lifying words,  and  excltiuie  other  debts.  Attomey^General  v.  Bark-- 
hanif  cited  in  Stapleton  v.  Cohille,  For*  206* 

Mr.  Battf  on  the  same  side. — In  the  constmctioii  of  wills,  all 
the  words  are  to  be  construed  so  as  to  stmid  together,  if  possible. 
Under  this  rule,  the  words  ail  debts  'must  refer  to  the  words  bond 
debts  and  book  debts  in  the  former  clauses.  There  are  maiiy 
stronger  cases,  where  subsequent  words  have  been  controuled  by 
the  former  parts  of  the  will* 

Mr.  Ambler,  in  reply. — First,  as  to  die  tmst-terAi,  Sir  Robert 

kas  made  it  liable  to  ail  his  debts.    As  to  his  having  described 

kimself  as  seised  subject  to  incumbruices,  it  by  no  means  shews 

iiat  he  intended  the  estate  should  remain  subject  to  these  charges ; 

even  if  he  had  devised  them  subject  to  the  incumbrances,  it  would 

not  have  prevented  their  being  exonerated,  in  consequence  of  other 

expressions  in  the  same  will,  as  appears  froAi  the  case  in  P.W. 

(Slerle  V.  St.  Elay).    Though  the  words  bond  and  book  debts  should 

even  be  held  not  to  include  mortgages  (which  I  do  not  admit)  it 

could  not  afiect  the  last  clause,  all  my  debts.    There  were  no 

deeds  executed  by  him  and  his  son,  but  the  mortgages  of  the 

Candover  estate,  so  that  he  must  have  had  these  mortgages  in  view 

^vben  he  made  the  charge.  Second — As  to  the  reversion  in  Henrys 

u — ^This  question  has  got  divided  in  two — one,  as  to  toe 

^  to  be  bud  out  in  land — the  other,  as  to  the  land  itself. 

If  I  sdcc^6d  to  either  of  tfaeM,  it  will  be  sufficient  to  exonerate 

^  Candover  estate.    Ai  to  the  first  of  tbesoi  the  ease  in  the 

Common 
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1783. 
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Coventry. 

[  260  ] 


Cases  Abgued  and  Dktkruineb 

Common  Pleas  is  precisely  m  point,  and  it  was  \rell  considered, 
as  it  was  ai^ed  upon  a  special  verdict.    In  respect  to  the  second, 
let  the  money  to  be  laid  out  be  limited  bow  it.wiU,  it  will  be  within 
the  reach  of  these  demands.     By  ordering  it  to  be  to  the  same 
uses,  Henry  certaunly  meant  to  devise  it,  not  to  leave  it  undevised^ 
It  ought  to  be  now  limited  as  it  would  have  been  at  the  deatki 
of  Henry^  when  the  ultimate  remainder  would  have   been  Urn 
Sir  Robert. 

Lord  Chancellor  doubted  whether  it  would  not  be  necessary,  ir- 
order  to  enable  him  to  make  a  decree  in  the  present  case,  to  rdiea= 
the  former  cause,  in  which  the  Candover  estate  had  been  decree* 
to  be  sold,  in  order  to  get  rid  of  that  decree ;  as,  although  it  wi^ 
abated,  it  was  in  the  power  of  any  party  interested  to  revive  i^ 
"bUr,  Ambler  insisted  the  interests  of  the  several  parties  were  ^ 
entirely  varied  by  the  death  of  Lord  Grbnville,  that  it  would 
impossible  to  bring  on  again  the  questions  agitated  in  that  cam 
Lord  Chancellor  ordered  it  to  stand  over  till  the  first  day  of  r^ 
hearings  after  term,  and  desired  Mr,  Ambler  to  consider  whether  i 
would  not  be  necessary  to  rehear  it.  The  principal  cause,  avx 
the  former  cause,  stood  in  the  paper.  The  rehearing  was  noi 
gone  into,  and  afterwards,  9,SthMarchf  1783,  the  Lord  Chanceliw 
pronounced  judgment. 

Lord  Chancellor, — ^Tbe  great  reluctance  I  find,  in  pronouncing 
a  decree  in  this  cause,  arises  from  finding  myself  obliged  to  charge 
the  trust-term  of  twenty-one  years  with  the  paymeut  of  the  debts. 
This  makes  it  unnecessary  for  me  to  decide  upon  the  question  o(  . 
the  reversion ;  if  that  had  been  necessary,  the  case  in  the  Common 
Pleas  does  not  so  satiijfy  my  muid  (a),  as  to  have  enabled  me  to 
decide  it  without  referring  it  to  a  court  of  common  law.     *  But 
I  am  obliged  (although  I  am  very  sorry  for  it)  to  charge  the  trust- 
term  with  the  payment  of  the  incumbrances.     Had  the  question 
stood  upon  the  words  bond  and  hook  debts  only,  it  might  bate 
admitted  of  some  doubt,  though  I  do  not  see  how  these  words,  in 
the  case  of  a  gentleman,  who  can  have  no  debts  properly  called 

*  Tlie  question  whether  the  reversion  was  aswti  of  the  person  through  wboD 
it  descended,  to  those  in  whoni  it  vested.io  possi^ssion,  was  much  agiiBted  io  the 
case  of  Arundel  v.  Knight,  argued  at  lAncoln^a-Inn  Hall,  6th  July,  1787,  wbea 
Lord  Chtmcelhr  expressed  his  opinion  to  be  against  the  case  in  Uie  Cjwsh* 
PUas;  but,  as  this  case  has  not  received  his  Lordship's  final  decision,  oo  diic^ 
Inference  can  be  drawn  from  it. 


(a)  The  case  of  Smiih  ▼.  Packer  has 
since  been  expressly  over-ruled  by 
Doe,  deni.  Andrew  v.  Hutton,  3  Boi. 
.Sc  Pul.  643.  There  is  an  extremely 
elaborate  discussion  as  to  what  shall 
be  considered  assets,  in  a  note  of 
(Serj.  n'iUUmu  to  the  case  vfJef^reeon 


▼.  Morton,  f,  Saond.  8  d.  The  Resder 
will  probably  be  of  opinion,  from  tbst 
general  review  of  all  the  cases,  tbst 
had  it  been  necessary  to  decide  tb^ 
question,  the  reversion  in  the  pv^*^ 
case  would  not  have  been  coniitisred 
as  assets- 
book 
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bode  debts,  can  be  other  than  a  general  charge;  but  the  misfortune.         1783. 
is  that,  by  the  subsequent  clause.  Sir  Robert  has  directed  his  ^— vw 

trustees  to  pay  all  his  debtSj  annuities,  legacies,  S^c.  and  a  still  Tweedal* 
greater  misfortune  is,  that  he  has  made  his  executors  executors  in  Coventry. 
trust,  and  has  made  this  term  a  Joint  fund  with  his  personal  estate. 
I  have  tried  to  find  an  objection  to  this  execution  of  the  trust, 
but  cannot. — I  must  therefore  direct  an  account  of  the  funeral 
expences,  debts,  and  legacies  of  Sir  Robert  Worsley^  and  of  his 
personal  estate,  and  of  the  rents  and  profits  of  the  tnist  term,  in 
order  that  they  may  be  first  applied  in  discharge  of  the  incum* 
brances  (a). 

(a)  UpoD  the  other  point  in  this  2  Atk.  438,  and  Darui  v*  Topp,  post, 
fanae,  see  Mr.  Simder%'%  uote  at  the  594.  Dwint  Y.  Lewit,  post,  Vol.  iL  S57. 
cod  of  the  case  of  GaUim  v*  IJancock, 


Hone  v.  Mbdcraft*  r  £61  ] 

s  c. 

nrfHOMJS  JAMES  SELBY,  Esq.  made  his  will,  dated     ^^J^  |j«''* 
"*•     19th  August,  1768,  as  follows:  '*  1  give  and  devise  to  my     j.^  oIn»s-lnn 
right  and  lawful  heir  at  law,  for  the  better  finding  out  of  whom  HaU,  28th  itforcA, 
I   direct  advertisements  to  be  published  immediately  after   my  1783. 

decease  in  some  of  the  public  papers — All  my  manor  of  Whaddon  Devise  of  a  lease- 
and  NflsA,  with  their  appurtenances,  the  capital  messuage  known  |jnl^r'j["collefe  • 
by  the  name  of  Whaddon  Hall,  and  also  divers  parcels  of  land,,  after  the  wiU 
arable  and  meadow,  situate  in  the  parish  aforesaid,  with  their  made,  the  lease  is 
appurtenances,  and  also  my  chace,  known  by  the  name  of  Whaddon  ]^*^!J^7«i8e  dow 
Chace,  with  all  the  deer,  soil,  ground,  and  timber  growing  thereon  i  not  pass  by  the 
also  all  the  coppices  of  wood,  being  part  of  the  same  chace ;  also  wilL 
that  parcel  of  land,  known  by  the  name  of  Whaddon  Park ;  also  ^  charge  of  le- 
all  my  other  messuages,  farms,  lands,  hereditaments,  and  premises,  gacies  under  a 
situate  in  the  several  parishes  of  Whaddon  and  Nash,  Great  Hare-  ^2-  ^^^^  "o* 
woodf  S^t.  in  the  county  of  Bucks,  with  their  rights,  members,  and  gequent^legJSes 
appurtenances ;  to  hold  the  said  manors  of  Whaddon  and  Nash,  oa  the  land. 
capital  messuage,  ground,   messuages,   farms,  lands,   tenements, 
hereditaments,  tithes,  and  premises,  with  their  appurtenances,  to 
my  heir  at  law,  his  heirs,  executors,  administrators,  and  assigns, 
for  ever,  subject  to  and  chargeable  nevertheless  with  the  payment 
of  all  my  just  debts,  funeral  charges,  bonds,  annuities,  and  all 
legacies  hereafter  mentioned;  that  is  to  say,  to  the  Kev.  Mr.  Thomas 
Sawell,  schooUmaster,  I  give  ;f  1,000 — to  Sir  William  StonehousCf 
Bart,  of  Oxfordshire,  I  give  ^1,000 — to  Joseph  Smith,  Esq.  of 
Shelbrooke  Lodge,  I  give  £\,0OQ — to  my  dear  cousin  Temperance 
Bedford,  I  give  i*  1,000— to  E.  Page  and  C.  Forster,  «f 500  each — 
to  Thomas  PasCf  of  Waverdon,  in  the  county  of  Bucks,   I  give. 
^500 — ^to  Mr.  Frankhftit  who  married  Miss  E.  Wclh,  I  give , 

JElfiOO 
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I7S3.  ^UOOO-^-^d    to   Mifls  NcO^  Wellif  and  Mrs.  Fniii%ii»  kto 

wvw  Oitherme  Welh,  I  give  ^100  eaclw-^ight  legaciet  of  «£lOO  wk 

Hone     ^  to  the  Tajflan^vaA  to  Charkt  Taylor,  John  Tayfor,  and  jIiiji 

MsnfiBAVT  Coi«r/,  an  annuitj  of  JE\0  each^-to  the  poor  of  the  pariJici  of 

n»KWAFT.  j^f^^^j^^  2^^^  ^j^  Toienkoe^  I  give  i:30a--4o  the  poor  of 

Waverdm,  £300-^o  Ckaries  MiUer,  Esq.  I  give  ^500*^ 
Mr.  jP.  Shipkeard^  I  give  «£50(y-*to  Mrs.  Elizabeth  H^meii,  I 
give  jf  20  a  year— to  Joml{anfry»  Esq.  I  give  £500^to  Mn.Jtm 
Kent,  sister  to  Temperance  B^ford,  I  give  <£l,OCX> — to  TAoinot 
[  262  3  JWfT,  I  give  jf  100,  and  i:20  a  year  for  life—to  Mr.  Simon 
Taylor,  I  give  i:500— to  Mr.  John  Hall,  I  give  ^lOO^tbere 
was  here  a  considerable  blank  left  in  the  will)— all  whidi  debts, 
and  all  other  debts  by  me  owed^  together  with  all  which  legacies, 
funeral  charges,  and  appointments,  I  do  hereby  order  and  direct 
to.be  paid  by  die  said  heir  at  law,  his  heirs,  executors,  or  assigns, 
within  twelve  months  after  mv  decease ;  but  should  it  so  happen 
that  no  heir  at  law  is  found,  I  then  do  hereby  constitute  and 
appoint  William  Lowndes,  Esq.  of  Window,  in  the  county  of 
Bucks,  my  lawful  heir,  on  condition  he  changes  his  name  to  Selig, 
and  1  give  the  estates,  and  all  the  manors  before  mentioned^ 
togedier  with  all  rights,  hereditaments,  members,  and  apptu^tenances 
before  mentioned,  to  the  said  William  Lowndes,  subject  to  and 
chargeable  nevertheless  with  all  the  legacies,  annuities,  debts, 
funcial  charges,  and  other  charges  before  mentioned,  Mext  I  give 
and  bequeadi  all  my  tenements  and;  messuages,  with  tlie  appur- 
tenances  thereto  belonging,  situate  in  St.  CUmenfs  churdi  yard, 
and  also  all  those  my  messuages,  farms,  lands,  and  tenements,  and 
tithes,  and  hereditaments,  and  premises,  with  every  their  appur- 
tenances, situate  in  the  Isle  of  Ely,  and  aJso  all  that  my  manor  of 
Herlingfordbury,  in  the  county  of  Hertford,  with  all  the  r^ts, 
members,  manors,  and  appurtenances  thereto  belonging,  to  the 
Kev.  Mr.  John  Lord,  of  Drayton,  and  to  Mr.  Richard  Filka, 
the  elder,  their  heirs,  executors,  administrators,  and  assigns,  on 
trust  to  sell  and  dispose  thereof,  and  the  monies  arising  from  the 
sale  thereof,  1  give  and  bequeath  to  be  forthwith  paid  into  the 
hands  of  the  treasurers  of  the  three  charities  hereafter  mentioned, 
for  the  use  and  behoof  of  the  said  three  charities,  share  and  share 
alike ;  (that  is  to  say,)  to  the  Foundling  hospital,  one-third  share, 
to  the  Magdalen  hospital,  one*third  share,  and  to  the  Asylum, 
one-third  snare.  And  I  give  to  the  said  Temperance  Bedford, 
«£!l,000j  over  and  above  what  is  before  recited,  this  being  part 
of  my  personal  estate,  together  with  all  interest  that  is  or  shall 
becodje  due,  and  which  £1,000  is  out  at  use,  and  lent  by  me  to 
Sir  Thomas  Alston,  Bart,  of,  S^c. — I  also  give  to  the  said  Tenh 
perance  Bedford  three  pictures  (as  described),  and  also  an  iron 
chest,  now  in  the  hands  of  Mr.  Hoare,  my  banker,  containing  my 
mother's  jewels,  and  some  other  trifles :  also  my  mahogany  chest 
of  drawers  in  the  dressing  room  at  Waverdon,  togeth^  witli  alt 

bonds, 
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boocky  Botes,  moniea,  aod  whatever  ebe  is  coutained  ia  the  same.— «  1783. 

1  also  give  to  the  said  Temperance  Bedford,  after  the  decease  wv^ 

of  my  beloved  Mrs.  Elizabeth  Hone,  commooly  called  Fane^  all  Hoas 

that  my  dwelliog-house  at  fVaverdQn,  together  with  ail  messuageSi  iisDCiiAnw 
farms,  lauds,  and  tenemeDts,  hereditametits,  and  premises,  with  the  r  235  1  * 
appurtenances,  situate  in  fVuverdon  aforesaid,  Aspleif  Guise,  //us- 
bome  Crawley,  Heath,  and  Reach,  in  the  several  counties  of  Bucks 
aod  Bedford. — /  also  give  and  bequeath  to  the  said  Temperance 
JSedfora  the  perpetual  advowson  and  disposal  of  the  living  or 
woctofy' €^  fVaverdoH  aforesaid^  for  ever,  together  with  the  tithes 
cf  aU  sorts  thereof  \ — I  give  to  Sir  William  ohenslone,  Bart,  some 

E'ctares (thereby  described),  and  my  hounds  and  dogs  to  Mr.  Small. 
ext  I  give  and  bequeath  to  Mrs.  Elitabeth  Hone,  otherwise 
Vane,  all  my  interest,  dividends,  and  produce,  that  is  now  due,  or 
shall  hereafter  arise  and  become  due,  frr)m  all  my  bank-stock  to 
me  appertainnig,  whether  bought  in  my  name  or  that  of  any  others, 
together  with  all  interest,  dividends,  produce  now  due,  or  hereafter 
to  arise  from  all  my  South-sea  stock,  Snuth^sea  annuities,  indeo- 
tores,  bonds  in  Mr.  Uoare's  hands,  and  all  other  my  securities 
Tested  in  the  public  funds,  to  the  aforesaid  Elizabeth  Hone,  alias 
fane,  for  the  term  of  her  natural  life,  to  be  received  by  her,  or  by 
lier  order,  and  for  her  use  and  behoof. — And  1  do  likewise  give 
and  beoueath  to  the  said  Elizabeth  Hone,  otherwise  Vane,  all  that 
my  dweUing-bouse  at  Waverdon,  together  with,  ^c.  (as  before,  to 
Temperance  Bedford,)  together  with  all  the  use  of  all  the  furniture, 
plate,  and  every  the  goods,  ^c.  contained,  and  now  in  being  in  the 
laid  dweiling-hoHse,  for  her  use,  and  her  friends,  duriug  her  natural 
life. — All  the  residue  sxid  remainder  of  my  goods  and  chattels, 
together  with  the  several  sums  of  money  that  shall  be  due  to  me, 
St  the  time  of  my  death,  iBrom  my  tenants  and  others,  (save  and 
except  whatever  bonds  and  other  personalties  are  contained  in  the 
bureau,  given  to  M  iss  Bedford,)  I  do  hereby  grot  and  bequeath  to 
the  said  Mrs.  Hone,  otherwise  Fane,  and  also  all  monies  that  are 
vested  in  my  banker's  hands,  and  all  money  whatsoever  and  where- 
soever (excepting  as  before  excepted) ;  ajid  1  do  hereby  constitute 
and  appoint  her,  the  aforesaid  Mrs.  Hone,  otherwise  Fane,  to- 
gether with  tlie  Kev.  Mr.  John  Lord,  and  Mr.  R.  Filkes,  the  elder, 
tforesaid,  joint  executrix  and  executors  of  this  my  last  wM  an<i 
testament,  and  I  do  give  and  bequeath  to  the  said  Mr.  John  Lord," 
and  to  Mr.  R.Filkes,  to  each  of  them  «£l,000  for  their  trouble 
in  executing  the  above  trusts,  and  their  aiding  and  advising 
Mrs.  Hone  in  the  management  of  her  affairs.  By  a  codicil,  dated 
the  same  IQth  August,  1768,  the  testator  gave  as  follovirs: — After 
tbe  decease  of  Mrs.  Elizabeth  Hone,  I  direct  that  Mr.  John  Lordp  [  264  ] 
tad  Mr.  Ji,  Filkes,  or  the  survivor,  his  heirs  and  assigns,  shall 
isimediately  sell  out  all  my  money  whatsoever  vested  in  the  public 
fiindsy  whether  Bank  stock.  South- sea  stock,  or  annuities,  or  what 
cbe,  for  the  best  price  they  can  get,  and  divide  it  into  four  equal 
«  shares^ 
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1783*         shareSi  paying  one-fourth  share  to  my  cousin  Temperance  Bedford, 

wv^  her  heirs,  executors,  administrators,  and  assigns,  and  the  other 

HoHB  three  shares,   share  and  share  alike,  to  the  treasurers  for  the 

MspcRAfT.     <^barities  hereinafter  mentioned,  for  the  use  and  behoof  of  the  said 

charities ;  that  is  to  say,  one-third  share  to  the  Foundling  hospital, 
one  third  share  to  the  Magdalen  hospital,  and  one-third  share  to 
the  Asylum. 

m 

The  rectory  of  fVaverdon  was  held  by  the  testator,  by  lease, 
from  New  Collie,  Oxford,  for  the  term  of  ten  years,  from  1766^ 
and,  after  the  wul  made,  he  surrendered  up  that  lease  and  took  a 
new  lease,  dated  6th  May,  1770;  from  the  college  for  ten  years 
more,  and  was  possessed  of  the  rectory  by  virtue  of  that  lease  at 
the  time  of  his  decease,  7th  of  December,   1772* 

On  a  hearing  for  further  directions,  two  questions  had  been 
made.  First,  Whether  the  advowson  passed  by  the  will,  or  tlie 
devise  was  revoked  by  the  surrender  of  the  former,  and  accept- 
ance of  the  new  lease*  Second,  Whether  the  real  estate  was 
charged  only  with  the  legacies  enumerated  under  the  videlicet,  or 
with  all  the  legacies  in  the  will. 

Lord  Chancellor  this  day  gave  judgment. — 

I  have  looked  over  Abney  v.  Miller,  (2  AxV\  593)  (a),  and  all 
the  other  cases  on  the  subject,  and  find  I  must  contradict  them 
all  if  I  did  not  construe  this  devise  of  the  leasehold  estate,  which 
was  afterwards  surrendered,  to  be  a  lapsed  devise ;  it  must  be 
part  of  the  personal  estate. — ^The  enumerated  legacies  are  ex* 
pressly  charged  on  the  estate. — According  to  the  cases  of  Adams 
V.  Meyrick,  1  £q.  Ab.  271,  and  Gascoign  v.  Duncan,  in  the 
Exchequer,  28th  Jan,  1774,  you  may  gather,  from  the  parts  of 
a  will,  the  variation  of  a  charge  from  one  part  of  the  estate  to 
another.  A  probable  intent  would  be  sufficient,  without  implica- 
tion plain,  for  this  purpose ;  but  it  is  stronger,  a  multo  magis 
when  he  Iras  clearly  charged  the  real  estate,  Stapleton  v.  ColviUe, 
[  265  ]  For.  202.  Here  he  leaves  all  the  estate  charged  with  the  legacies 
after  mentioned ;  that  is  to  say, — (enumerating  them)  and  takes 
up  the  consideration  of  defraying  them,  which  is  to  be  done  by  hb 
heir,  or  by  Lowndes,  whom  he  substitutes  in  default  of  an  heir. 
He  then  gives  a  legacy  out  of  his  personal  estate,  and  afterwards 
disposes  of  his  leasehold  and  other  personal  estates  specifically ; 
that  is,  he  disposes  of  every  part  of  it. — But  this  provision  doet 
not  extend  to  die  other  legacies. 

(a)  See  the  Editor's  note  at  the  end  of  this  case. 

His 
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'  E]is  Lordship  therefore  declared  that  the  several  legacies  given 
by  the  testatoi^s  will  to  the  poor  of  the  parishes  of  fVhaddon, 
Nash,  Toterihoe,  and  IVaverdon,  were  void,  as  being  within  the 
act  of  the  9  Getu  2,  intituled,  An  act  to  restrain  the  disposition  of 
lands  whereby  the  same  become  .  inalienable,  it  was  ordered  that 
^ivhat  was  reported  due  for  principal  and  interest  of  the  testator's 
debt»,  and  the  8ub:iequent  iutere-t  to   be  computed  thereon,  and 
also  what  wa^  already  reported  due  for  principal  and  interest  of  the 
several  other  legacies  given  by  the  testator's  will,  and  the  subse- 
<}uent  interest  to  be  coniputed  thereon,  except  the  legacies  of 
J?  1,000  each  given  to  John  Lord  and  Richard  Filkes,  his  execu- 
tors, he  rahed  by  mortgage  or  sale  of  the  testators  estate  called 
Whaddon  Chace,  fVhaddon  Park,  and  other   his  lands  subject  to 
the  payment  thereof,  with  the  approbation  of  the  Masters  :     And 
it  was  ordered   that  the  money  so  to  be  raised  by  such  mortgage 
or  sale  should  be  applied  in  payment  thereof  accordingly,  and  as 
to  the   legacies  of  j^  1,000  each    to  Lord  aud  Filkes,  and  the  in- 
terest thereof,  it  was  ordered  that  the  same  should  be  paid  out  of 
the   residue  of  the  said  testator's   personal  estate.     And   it  was 
declared  that  the  lease  of  the  rectory  of  Hhnddon,  and  the  lands 
and  tithes  thereto   belonging,    having  been   surrendered  by  the 
testator,  and  a  new  lease  taken  thereof  after  the  making  of  the 
said  testators  will,  that  the  same  fell  into,  and  was  to   be  consi- 
dered as  part  of  the  residue  of  his  personal  estate  (a),  and  the 
accumulated   rents  or   the  estate  at  Whaddon,  in   the  meantime 
were  ordered  to  be  paid  to  the  defendant  William  Lowndes  Selby, 
and  it  was  declared  'hat  the  Whaddon  estate,  devised  by  the  tes- 
tator's will  in  manner  therein  mcatioued  to  the  said  defendant,  was 
to  be  considered  us  belonging  to  iiim,  and  it  was  ordered  that  be 
should    be  let  into  posse  sion,  and  that  the  title-deeds  should  be 
delivered  to  him,  and  it  was  declared  that  the  devise  in   die  tes- 
tator's will  of  the  freehold  and  leasehold  estates  given  to  charities, 
were  void   devises,   as   being  within   the  9  Geo,  2,  and   that  the 
leasehold  fell  into,  and  constituted  part  of  the  residue  of  the  tes- 
tator^s  personal  estate  *. 

•  Sec  the  case  of  Coppin  v.  Femyhous^h,  vol.  ii.  p.  291,  where  the  gift  beings, 
at  in  this  cane,  of  a  specific  lease,  was  held  to  be  adeemed  by  a  subsequent  re- 
newal ;  though  there  being  a  codicil  made  after  the  renewal,  that  was  held  to  be 
a  republication  of  the  will,  and  that  the  renewed  lease  passed  thereby*  But 
in  cases  where  tlie  gift  of  the  lease  is  not  specific,  the  renewal  is  no  ademption ; 
therefore,  where  the  words  were  **  as  to  aU  and  singular  my  leasehold  estate, 
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(a)  The  Editor  has  compared  this 
decree  with  tlie  entry  in  the  Register's 
book,  which  is  A.  1789,  fol.  355,  and 
finds  the  above  to  be  a  correct  report 
of  it.  Lord  Eldon  therefore  in  the  case 
of  James  v.  Dean,  11  Ves.  594,  where 
be  Is  represented  to  have  stated  that 
tbe  decree  was  incorrectly  reported  in 


Broum,  mnst  be  nnderstood  to  mean 
the  observtioM  of  Lord  Thurlow,  m 
delivering  hi»  judgment,  the  report  of 
which,  as  appears  by  the  next  note,  it 
incorrect,  in  not  having  noticed  the 
circnmstance  of  his  having  over-ruled 
Lord  Hardwieke^t  distinction,  in  Abtuy 
y.  MiUer. 

(oodii 


HOHB 
V. 

Mbograft. 
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Casbs  Am«VBD  ANH  Dbtbkminbd 

a4«;*'  Liv4  H«rividbt  flitd  tlMe  WM  lift  dMbI  Imt  th«  letieki^ 
Iqf  the  will;  k  wm  not  m  specific  legacy  bat  tm  ennaermttoo  of  Ike  ptr* 
»  ofbii  penoma  eslite.    SHrio^  t.  Xydior^  S  Atlu  199.  («). 


(«)ne  AietHM  open  lldi  Mljeet 
vteeiTcd  gnat  ceaeideiatiofe  in  tke  kte 
caie  of  J«M»  ▼»  I><«if  11  Vcs.  963, 
and  15  Tes.  SS6.  Tbe  di»tiitetloii 
adopted  by  Lard  Hmiwieke  la  ilMMy 
▼:  JfUicfy  i  AtluMS»  andwhidi  is  to 
be  found  in  seferal  oases  cited  by  Mr* 
StfidArty  in  a  aote  to  Coite  y,  Cort#» 
S  Atiu  ir6,  between  a  gUI  of  a  tpe«. 
cific  leasoy  and  a  gill  in  geaeral  tenns 
of  tbe  tesUtor's  ^  leaseliold  (esUte**  of 
^  the  premises,''  Set.  establishing  that 
to  the  former  ease,  a  renewal  is  an 
ademption  or  rtvooatloii,  not  in  the 
hotels  is  considered  by  Lord  MUm, 
(11  Yes.  S90.  344.  and  15  Tcs.  S39^) 
to  hate  been  ovei^fided  by  the  preasat 
case,  and  Cdfyrin  v.  JFitiMhs^ga^  ^ost^ 
YoL  ii.  t91.  His  Lordship  stated, 
f  11  Yes.  394,)  that  he  had  entered  in 
lis  own  note  of  the  preseat  ease,  that 
Iiofd  nariMO  said,  that  the  disthictioQ 
hi  AbmBM  t.  MBUer,  would  not  do :  and 
hb  Lordship  added,  diat  tiie  same  was 
•Iso  ilatedi  thoag^  it  doei  not  appear 


inprint,  toaoale  of  eopvhaM  estate, 
to  JhmlM  or  Csawer  ;  (probabty  the 
case  QfHefflm  t.  Uiffik^  Cowp*  ISO.) 
tlie  retail  appears  to  be,  that  a  re- 
newal of  a  kase  for  years,  fo  a  ivto- 
cation  of  a  |(ift  of  it  by  will»  whethsv 
sQch  gift  be  ut  cenenii  terms,  or  to  the 
form  of  a  speetic  beqnest ;  imt  that  il 
dcMads  apon  tiie  context  of  tfie  whole 
wiU,  whittierthat  genOnd  doctttoeis 
to  be  applied,  as  a  testator  may  so 
cicprem  Ms  totentton  as  to  pam  oap  m- 
ttftit  tMitikif  el  /Usdsath,  mough  sadli 
totentioa  most  be  disttnetly  shewn. 
The  renewal  of  a  Imse  /sr  Ifoet  is  al- 
ways a  rerocatloD,  the  renewed  leaie 
bdnga  new  parchase  of  a  freehold  es- 
mte,  which  eannot  pam  by  a  will  pre- 
Tiooiriy  made.  Mmosd  t.  IWasr,  S 
P.  W.  170.  Atmeyr.  MUier^  cit  sap. 
alsolMiely  T«  Legmd^  t  Diek.  50O,  the 
detsnaiaation  to  whiflh,onniiini  U  lAt 
rgiorf,  seeau erronooos  as  flir  aacon- 
corns  the  leasdiold  /«r  yi 
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I^rd  Thurlow  resigned  the  Great  Seal,  Tuesday  the 
8th  of  Jprilf  1783,— <tnd  it  was  delivered  by  his 
Majesty  to  Alexander  Lord  Loughborough^  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  Sir 
fFilliam  Henry  Ashhurst^  one  of  the  Justices  of 
the  Court  of  King's  Bench,  and  Sir  Beaumont 
Hotham^  one  of  the  Barons  of  the  Court  of  £x« 
chequer,  as  Lords  Commissioners* 


■■BBaBB 
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Cases  AtaoBD  akd  Dktekmikxd 


EASTER  TERM. 


23  GEO.  III.  1783. 


\ 


Lords 
Commbsiooers. 


Alexander  Lord  Lovghborough, 

Sir  William  Henry  Ashhurst,     ^ 

Sir  Beaumont  Hotham,  ) 

Sir  Thomas  Sewell,  Knight,  Master  of  the  Rolls, 

James  Wallace,  Esq.  Attorney-General. 

John  Lee,  Esq.  Solicitor-General. 


S.C. 

1  CoXy  27* 


FiDELLE  r.  Evans. 


sent 


and  Mr.  Gr^A am'  moved  thi^t  it  should  be  so  dismissed :  but  the 
defendants  did  not  consent  at  the  bar.    llie  Court  thought  they 
could  not  make  an  onder  to  dismiss  without  costs  but  upon   con- 
sent ;  but  gave  a  rule  to  dismiss  unless  cause  should.be  shewn  to 
the  contrary  *. 

*  Vide  Knox  t.  Br«ini,  vol.  ii.  p.  1B6. 


S.  C. 
13  Saj.  HUr§ 
JUSS.  583. 
iai6. 130* 

A  apecial  meet- 
ing of  creditors 
ordered,  in  order 
to  their  consent 
or  disaent  to  ad- 
mitting annni- 
tantt  to  prove 
itcrediton. 

[  S68  ] 


Ex  parte  Catek. 

A  PETITION  in  the  matter  of  .Byrfe  a  bankrupt,  by  annuity 
'^  creditors,  that  the  arrears  of  their  annuities  might  be  com- 
puted and  the  growing  payments  valued,  and  that  they  might  be 
admitted  to  prove  debts  to  the  amount  under  the  commission : 
The  assignees  consented,  but  the  Court  ordered  that  a  special 
meeting  of  the  creditors  should  be  called  to  take  their  opinion, 
vyhether  the  assignees  should  consent;  the  creditors  now  claiming 
being  annuitants,  who  had  bought  for  the  life  of  the  bankrupt  at 
five  years  purchase,  and  coming  in  competition  with  fair  debts  (a). 


(«)  Vide  Co.  B.  U  155.  et  acq. 


Ex 


f 


IK  TUB  HlQH   COUBT  OF  ChANGBRT.  26S 

1783. 


Er  parte  Burrow.  ^q^ 

^SSeij.HiU'B 

PETITION  of  other  annuity  creditors  in  the  same  bank-        ^'^'^-  ^• 
ruptcy  with  the  former,  but  praying  in  the  alternative  to  be 
cfanitted  for  the  value  of  the  annuities,  or  for  the  money  paid  for 
^em  ;  ordered  to  stand  over  to  be  amended,  by  stating  the  time 
hen  the  act  of  bankruptcy  happened,  in  order  to  see  whether  or 
ot  the  bond  was  then  forfeited  at  law  (a). 

(«)  Vide  49  Geo,  3.  c.  191.  s.  17. 

^  B.C. 

13  Seiy.  BUts 
MSS.  136. 

BiLLlNGSLY  V.  CrITCHBT.  LoHs  Corninii. 

nonenAMmnif 
£Mhmm. 
A  BILL  filed  by  the  children  of  the  late  John  Billingsly  against  Mother  married 

^•"^^  the  widow,  now  married  to  the  other  defendant  CnYc/re/. —  toafecondhas- 
^.  Billingsly,  by  his  will,  had  given  to  the  children  about  i'4,000  Jn^totoS^AT* 
^tock^     He  had  likewise  made  a  provision  for  the  widow,  who  had  chddren  by  the  4 
^  further  estate  from  her  own  family.     The  question  was,  whether  ^nt^  but  ihall 

^he  mother  was  obliged  to  support  these  children,  or  it  was  to  be  ^v«Jw»«Jlow- 
,,  11  ®  /•!•  /-L  !•  ancc  fpom  the 

^one  by  an  allowance  out  of  the  mterest  of  the  stocks  given  to  interest  of  their 

them  by  their  father.  fortanet. 

Mr.  Selwyn  for  the  defendants,  said,  he  admitted  the  practice 
to  be,  that  where  the  father  applies  for  a  maiiitenauce  for  a  child 
out  of  its  separate  fortune,  the  Court  refers  it  to  the  Master  to 
inquire  whether  the  father  is  of  ability  to  maintain  the  child,  but 
that  there  is  no  such  reference  when  the  mother  applies.  That 
in  this  case  there  was  a  discretion  in  the  trustees,  whether  they 
would  give  an  allowance  or  not,  and,  upon  application,  they 
thought  it  unnecessary.  The  mother  is  under  a  natural  obligation 
to  maintain  her  own  offspring. — ^There  is  nothing  in  the  will  to 
Restrain  the  trustees  but  their  own  discretion. 

Ashhur$t,  Lord  Commissioner. — If  the  mother  still  continued 
Unmarried  I  should  have  some  doubt ;  but,  since  her  marrage,  she        [  ^269  1 
is  entitled  to  an  allowance  :  otherwise  it  would  be  compelling  the 
Second  husband  to  keep  the  children,  who  is  under  no  natural 
obligation  so  to  do.    The  King  v.  Munday,  Fortesc.  303. 

Hotham,  Lord  Commissioner. — ^The  Court  must  see  what 
%liouM  be  applied  to  the  maintenance.  It  is  wise  to  let  the  chil* 
^en  have  part  of  their  fortunes  applied  to  their  education.    The 

dbcretion 
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1783.  discretion  to  be  exerciied  mtut  be  under  the  new  of  this  CoarL- 

u>vw  Ought  not  the  Court  to  see  to  the   appUcaiion  of  part  of  thk 

BiLUN«H.T  educatioD  ?    Tlie  second  husband  on  his  muriage  thought  he  wi 

Qur^-—  '  to  have  the  wife's  furtuue  uocbu^ged.* 

r.Zili>rs,(S06M.S 

-     .     prtMBt  to  be  tami 

:  HirUm,  4 1.  fL  11^  ud   d^a-  v.  Jl«« 


JjordtC 

*»5^l*«l  (X)  RUSSEI  V.   HOSSEL. 

Plcdia  tf  ftlaM    A    LEASE  haviiq;  been  pledged  bj  a  (tenon,  (who  afti 

mri«AiM*«f-      -^^  became  a  bankrupt)  to  the  plaintiff,  as  a  security  for  a  sob 

ftc^s^nrt  ai>    (,f  money  lent  to  the  bankrapt,  the  pledgee  bought  this  btU  for  ^ 

buknvt    £«!•    *^  of  ue  leasehold  estate. 

dMce  of  tbft 

bs^^d^  Mr.  Ltoud,  for  Ae  plaintiff,  merel;  stated  the  ease,  tnd  thi 

tUowBiice  and.       ^^  plainliff  had  a  lien  upon  the  estate. 

MTttflcateT  at 

M»«d.t«bftitad.  ]i(fj_  Keni/OH,  for  tTie  defendants  the  assignees,  iitaialed  the  plna 
tiff's  claim  was  Hgainit  the  law  of  the  land;  for  that  it  woiud  I* 
charging  land  without  writing,  which  is  against  the  4tb  clause  o 
the  statute  of  frauds. 

Lord  Louahboroaek. — In  this  «ase  it  is  a  deliver;  of  the  title  b 
the  plaintiff  for  a  valuable  consideration. — The  Court  has  nothiii| 
to  do  but  to  supply  the  legal  foFmatities. — In  all  these  cases  dx 
coairact  is  not  to  be  performed,  but  is  executed. 

Ashkvra,  Lord  Commissioner. — Where  the  contract  is  for  i 
sale,  and  is  admitted  so  to  he,  it  is  an  equivocal  act  to  be  e> 
plained,  whether  ihe  parljr  was  admitted  as  tenat  or  as  purchaaer 
So  here  it  is  open  to  explanation,  upon  what  terms  the  lease  mu 
delivered. 

r  S70  T  ^  ^lestion  arose  as  to  reading  the  bankrupt's  evidence  he  hav 

ing  had  bis  allowance  and  certificate,  but  the  Court  suffered  it  t( 
be  read,  thinking  him  not  bound  to  refund. 


w  TUB  Hiau  CoiiET  o|r  Chanceky. 

-An  issue  wis  directed  to  try  whether  the  leade  was  deppyited 
f^  a  aecuhly  for  the  sum  advanced  by  the  plaintiff  to  the  bank- 
rupt. .. 
Upon  the  trial  the  jury  found  it  was  deposited  as  a  security  '*^. 

*  The  Reporter  kas  been  iaformed  that  thit  cause  caiae  on  afterwards  (thoogh 
bt.has  nat  beeo  able  to  aic^rtiun  ttie  date)  before  Lord  ThurfaWf  on  the  eqnity 
leserved,  when  his  Lordfblp  oixlered  that  the  lease  iliould  be  spld^  an^  the  pkiin- 
tiff  paid  his  money. 

The  same 'point  has  been  since  dettrmlned  in  the  cases  of  Feaiherstfie  v.  Fen- 
wUk^  Mu^  1784^ 'and  Harford  v.  Catycliler,  17th  and  18Ui  of  ^pri/,  1763,  where 
Lord  ThMfUfw  held  tl^at  the  deposit  of  d.ee<U  entitled  the  holder  to  hnve  a  inert- 
sage,  and  to  hare  his  lien  effectuated; "although there  was  no  special  agreeftieht 
t#  aadga,  the  deposit  affords  a  presomption  that  such  was  the  intent  (a> 

C«BM|gPV'  9  Ves.  115.  Ex  parte  PTe* 
ihtreU,  11  Ves.  398.  Ex  parte  Haigkf 
ib.  403.  NirrriM  v.  FFtOrinson,  1^  Ves. 
I9t. ' '  Ht«ni  t;  'Mitt,  IS  Tcs.  114.  Ex 
pofte  Mwdf&rtj  l4.Va8.e06.  Ex  parte 
fjmgtlteH^  17  Ves.  f ^.  1  Kp$t.  B.  C. 
S6.  Ex  parte  Kennngt^m,'  X  Ves,  Sc 
Bea.79.  *        '  . 


m> 


(a)  The  determination  In-the  prttaot 
has  been  repeatedly  reprobated 
■ad  regretted,  but  the  doctrine  which 
K  establishts  has  been  copsidered  too 
fimly  settled  to  be  altered.  The  eases 
•pea  the  subject  of,  .ettpi^ble  mqrjb- 
pges>  are  Edge  v.  Vl^ortEkigten^iifioXf 
tH.  Hanke^  T.  Vernm,  t'Cox,  12. 
Ex  parU  BuUeel^  ib.S43.     Ex  p^He 


X783. 


RosssL 

ROSSEL. 


Bx  parte  Cbinsoz. 

^T^HE  house  of  Brown\TiA  Collinson  haviug  Several  demands  on 
-^  that  of  Rqbone  and  Cr^nsoz,  (which  as  well  as  the  former 
bad  become  baihkrupt)  viz. — iA  demand  secunkl  by  an  assignment 
of  nthips,  another  by  bond,'  and  a  third  by  simple  contract ; 
provetl  th^  simple  contract  debt  under  the  colm'tnission;  and 
I)f0iight  an  action  upon  the  bond. — ^This  was  a  petition  that  they 
miglU  eleqt  to  proceed  on  both  at  law,  or  under  the  commis- 
sion. 

Mr.  IjValker,  against  the  petition.  Notwithstandit^  the  case 
J$&r  parte  BpUenl,  i  Atk.  lOQ,  a  party  having  debts  of  different 
Mitures,  or^  where  the  debts  are  in  different  rights^  may  prove 
one,  and  proceed  at  law  for  the  other.  Where  the  party  has 
proTed  the  del)t,  and  proceeds  at  law  also  for  the  same  debt,  he 
may  be  put  to  his  election.  The  petitioning  creditor  cannot  elect, 
but  must  proceed  under  the  commission ;  Ex  parte  Ward,  1  Atk. 
153,  but  any  other  creditor  may  elect. 

Mr.  Arden^  in  support  of  the  petition.  In  this  case  it  is  really 
the  same  debt,  the  bond  and  the  assignment  both  being  to  secure 
whatever  was,  or  should  become  due. 

Vttx.  I.  9  Lord 


Wheraaparty 
has  clearly  dis- 
tinct demands 
on  a  bankrapty 
he  may  sue  rof 
one,  and  come 
under  the  com- 
mission for  the 
other,  bat  not 
if  they  are  only 
different  secnrt- 
ties  for  the  saaia 
debt. 
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Lord  Loughborough,  Lord  Commissioner. — ^The  petitioning 
creditor  cannot  proceed  in  any  vfvy  but  under  the  commission;  he 
is  precluded. — Any  other  creditor  has  his  election^  but  he  cannot 
take  a  dividend  under  the  commission,  and  take  the  bankrupt  in 
execution  for  the  same  debt. — He  cannot  take  a  dividend  without 
giving  up  his  execution ;  but  if  he  has  different  debts  he  may  have 
different  remedies.  But  this  case  is  different  from  all  those  in  the 
books,  there  being  an  assignment,  a  bond,  and  another  debt*  If 
this  is  not  covered  by  either  of  the  others,  they  may  come  under 
the  commission  for  that  duty.  But  I  have  some  doubts  as  to  the 
bond.  I  think  the  creditor  is  bound  to  prove  all  the  debts  that 
would  be  covered  by  the  certificate.  In  DotterilTs  Case,  the  bank- 
rupt was  in  execution  when  the  conmaission  issued.  In  Ji^ard^s 
Case,  it  was  held  that  being  assignee  did  not  preclude  from  elec- 
tion. It  is  no  where  held  that  the  creditor  may  prove  parcel  of  his 
debt  under  the  commission,  and  sue  for  the  rest  at  law,  where  it 
18  the  same  debt,  and  of  such  a  nature  as  to  be  proveable  nnden 
the  commission :  a  mortgagee  cannot  take  a  dividend  on  the  mort- 
gage and  sue  upon  the  bond.  Here  the  bond  and  the  assigmnent 
seem  to  be  the  same  debt.  If  a  mortgagee  has  a  separate  debt, 
which  cannot  be  tacked  to  the  mortgage,  he  may  proceed  differently 
for  that  debt* 


Ashhurst,  Lord  Commissioner.—- In  any  case,  it  is  hard  that  a 
creditor  should  both  prove,  and  bring  an  action,  even  where  the 
debts  are  distinct  j;  but  here  the  case  is  very  different* 

Hotham,  Lord  Commissioner. — I  do  not  see  the  good  sense  of 
distinguishing  the  petitioning  creditor  from  any  other  (a),-  true,  he 
has  made  his  election^  but  that  applies  to  any  creditor  who  has 
proved  his  debt* 

The  petition  stood  over  (fiy 


(a)  Vide  Ex  parte  CalUw,  3  Vet.  1* 
£r  varte  Bryant^  1  Ves.  &  Bea.  215. 

(b^  That  a  creditor  having  debts  dae 
to  Dim  from  the  banknipt  of  distinct 
natures,  or  in  different  rights,  might 
proTe  one  under  the  commission,  and 
proceed  at  law  for  the  other,  was 
stated  by  Mr.  C«oJltc,  in  the  former  edi« 


tions  of  bis  valuable  work,  and  eonai- 
dered  as  clear  law  by  Loitl  EUUm,  ia 
Ex  parte  GrotcenoTf  14  Ves.  587.  Bj 
the  49  Gm.  3.  c.  Itl.  «.  14.  thispower 
is  taken  away.  For  the  cases  upon  this 
section  of  the  act,  vide  the  last  edition 
of  Co.  B.  L.  151,  also  fVatevH  v«  Me- 
4ex,  1  tfelw*  de  Bam.  itl. 
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Campbell  v.  The  Earl  of  Radnor. 

s.  c. 

ARCHIBALD  Hutchinson,  having  a  considerable  estate  in     ^S'laJf' 
•^^  land,  and  also   a  large  personal  estate  upon  mortgage  on  Lords  Commit- 
lands  in  Norfolk,  by  his  will,  bearine  date  the  22d  July,  1740,  gave  sionera,  Lord 
to  trustees  a  sum  of  £7,000  to  be  laid  out,  after  the  death  of  his  ^JJjJf  J^*' 
wife,  in  the  purchase  of  lands  in  Ireland^  the  rents  and  profits  to  ^/^,^,     ' 
be  distributed  among  poor  persons  in  Ireland,  who  should  appear  ^^  j^  .    ^ly 
to  be  related  to  him,  (tliough  ever  so  remotely)  or,  in  default  of  gave  money  upoa 
poor  relations  of  his,  to  poor  persons  in  the  county  of  Antrim  in  mortgage  to  m 
Ireland.     Elizabeth  Hutchinson  his  wife,  proved  that  will,  and  ^"i^^the  w^fe, 
afterwards,  by  her  will  dated  Ist  August,  1761,  reciting  the  will  of  by  her  will,  af- 
Jlrchibald  Hutchinson,  and  that  his  personal  estate  was  out  upon  firming  that  be* 
mortgage  in  Norfolk ;  she  ordered  her  real  estate  to  be  sold,  and  2n*idmiM?on^of* 
the  £7,000  to  be  paid  to  the  uses  declared  by  the  will  o^  Archt"  assets  of  the  tes. 
bald  Hutchinson.     She,  by  the  same  will,  gave  several  legacies,  tator,  and  there- 
among  others,  to  Mary  Call  £  10,  also  to  Mary  Wooldridge  and  p^^o^uid?''"* 
Barbara  Smith,  other  legacies.     By  a  codicil  dated  in  1768,  she  . 

gave  to  Mary  Call  £40,  instead  of  £\0  in  the  will— to  Mrs.  rJl'IiwaUa 
tVooldridge,  for  her  and  her  brother  ill 00, — to  Barbara  Smith  L  *' *  ^  dinis to 
•£200.  By  a  second  codicil  in  1777,  she  gave  to  Mary  Call  £40  ^Jhi' wc"\are 
instead  of  £10  in  the  will — to  Mary  Wooldridge,  for  herself  and  repetitions  of 
family,  £100— to  Barbara  Smith  £300.  ITie  prayer  of  the  bill  others,  the  court 
was  to  establish  the  will,  and  that  the  second  codicil  should  be  br^r^tubsSi  ^* 
declared  to  have  revoked  the  first.  tutloos. 

Mr.  Madocks. — ^The  testator's  whole  personal  estate  being  upon 

mortgage  in  Norfolk,  could  not  be  applied  to  the  charitable  us^s 

in  Ireland;  Attorney-General  v.  Meyrick,   2Ves.  44:    and  her 

will  confirming  it,  and  ordering  the  estate  to  be  sold  to  pay  the 

£7,000  is  certainly  void.     As   to   the  first  and  second  codicils  to 

the  will  of  £/iza6eM,  the  second  was  made  under  a  variation  of 

circumstances,  to  enlarge  some  of  the  legacies ;  she  considered 

the  first   codicil  as  being  to  be   immediately  destroyed  after  the 

execution  of  the  second.     For  this  fact,  Mr.  Madocks  offered  to 

^^  the  evidence  of  Hugh  Jackson  the  attorney,  who  prepared 

^  second  codicil,  which  being  opposed — 

liOrd  Loughborough. ^-\{  the  reading  of  the  evidence  of  Jack* 

*on  is  opposed  here,  I  think  you  had  better  go  upon   it   to   the 

^??^lesiastical  court,  for  a  repeal  of  the  probate  of  the   codicil. 

'f'lat  evidence  would  have  been   a  ground  to  exclude   the  codicil 

^■"om  the  probate.     The  bequest  to  the  charity  is  good,  being  to 

•  hilarity  in  Ireland  (a),  if  it  was  not  made   otherwise  by  the  cir- 

..C^)  See  this  case  cited  in  Cwtis  ▼.      Cli^hant  v.  Hendrii,  post,  571. 
^•«t(aii,  i4V^s.  340,  and  particularly 

s  2  cumstance 
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coinstance  of  the  money  beiug  upon  mortgage  on  an  estate  here, 
Mrhich  could  not  be  liable  to  the  devise  to  a  charity ;  but  it  is  too 
late  to  take  that  objection  on  the  will  of  Elizabeth,  she  admitting, 
by  the  devise  to  the  same  uses,  that  she  had  personal  estate  of  the 
testator ;  she  is  therefore  paying  a  debt,  not  giving  money  that  is 
upon  mortgage,  but  only  admitting  that  she  had  £TfiQO,  personal 
estate  from  bun :  which,  as  she  was  executrix  and  residuary  lega- 
tee, is  admitting  a  debt  to  his  estate.  Although  the  Court  will  not 
marshal  assets  for  a  charity,  yet  it  will  make  the  legatees  go  opoo 
the  mortgage  (a). 

The  cause  stood  over,  and  coming  on  again  a  few  days  after, 
the  Lords  Commissioners  pronounced  a  decree,  that  the  second 
codicil  was  a  mere  substitution  for  the  first;  and,  therefore,  that 
the  defendants  were  entitled  to  the  legacies  given  by  the  first  codi- 
cil only,  and,  the  plaintiffs  submitting,  the  charitable  legadeaweie 
also  directed  to  be  paid. 

(«)Tide  1%«i4tf#ini«y-Gener4U  v.Ewrltf  ITtud^flbM^post,  vftLiiLp.S7a. 


CooMBES  €.  Gibson  (a). 


Xrfn^  Gofluais- 
ikmera  i4«Mairt# 

A  charge  of  debts  HPHE  only  question  in  this  case,  was,  whether  in  failure  of  the 
upon  land,  copy-  ^  personal  estate,  copyhold  lands  were  liable  to  debts,  under 
hold  lands  are  ||ie  common  commencement  of  a  will,  "  As  to  all  my  worldy  es- 
fticL'Sr*?**     ''  ^^^1  J  dwre  all  my  just  debts  should  be  firet  paid.'' 

Mr.  Vrict  for  the  plaintiflF— cited  Cloudesly  v.  Pelham,  t  Vem. 
411. — ^2Vern.  229.      Jlcock  v.  Sparhawke,     1  P.  W.  444. — 

2  Ves.  582.  where  a  surrender  was  supplied  for  wife  and  children, 
and  extended  to  creditors.     Pr.  Cli.  449*     Harris  v.  Jngledew, 

3  P.  W.  96.  Hasseji  v.  Hassen,  1776,  where  there  were  portions 
for  children,  and  an  annuity  for  their  education,  to  be  paid  by  the 
executor :  but  Lord  Bathurst  thought  the  heir  liable. 

Mr.  Richards,  for  the  defendant — ^The  copyhold  estate  is  not 
the  natural  iiiod  for  the  payment,  even  of  the  bond  debt  of  the 
ancestor.  It  is  too  late  to  ai^ue  now,  that  freehold  lands  are  not 
charged  by  these  words ;  but  there  is  no  case  where  copyhold  has 
been  held  charged,  where  the  testator  had  freehold.    In  Tudor  v. 


(a)  The  entry  of  this   case  in  the 
Register*!  book,  is  A.  17S':i,  fol.  549. 

(b)  In  Judd  ▼.  Prutt,  13  Ves*  177, 


Mn  Richard*  stated  from  hb  recollec- 
tion of  the  present  case,  that  the  free- 
hold estate  vas  oothhig. 

Amon, 


IK  7HB  HlOH  CODET  Of  C0ANCBKY. 

^nson,  2  Ves.  582,  there  was  no  freehold  estate,  and  therefore 
the  words  shewed  the  testator^s  intent,  which  must  take  effect — 
but  does  any  such  intent  appear  here  i — (lere  is  a  freehold  estate, 
which  is  the  proper  fund. — In  Callis  v.  Casborn,  I  Eq.  Ab.  1£4. 
Pr.  Ch.  407. — Lord  Chancellor  would  not  supply  the  defect  of  a 
surrender,  where  there  was  freehold  estate*  Here  the  surrender 
is  satisfied  by  the  other  devises. 

Lord  Commissioner  jfshhurst. — ^The  doctrine  is,  that  where  the 
introductory  words  make  the  real  estate  liable,  it  dhall  extend  as 
well  to  the  copyhold  as  to  the  freehold  lands. — ^The  freehold  is 
as  onoatural  a  fund  for  the  payment  of  debts  as  the  copyhold.  It 
is  admitted,  that  if  there  had  been  no  freehold,  the  copyhold  would 
hate  been  liable.  If  the  freehold  had  been  devised  to  one  person, 
and  the  copyhold  to  another,  the  freehold  might  have  been 
first  applied  (a).  But  I  am  clearly  of  opinion,  that  they  both  are 
liable. 

Lord  Commissioner  Hotham. — If  the  copyhold  is  charged  by 
the  will,  there  is  nothing  in  the  case  to  discharge  it.  'Fhe  law 
follows  the  testator's  intention,  to  apply  the  whole  real  estate  to 
the  payment  of  debts,  which  covers  the  copyhold  as  well  as  the 
freehold  (6). 


97» 


(«)See  tL»  to  this  Bhhy  v.  Eky,  post, 
'ToL  ii.  SS5. 

(6)  See  this  caie  particolmrly  cited 

ia  Gromeock  v.  Smith,  «  Cox,   S97. 

Tor  the   seneral   doctrine  upon   the 

mbject  ofsapplyiog  surrender  of  copy- 

kold,   Tide  JJniopp  y.  EboraUf  post, 

▼oL  iiL  188,  and  the  cases  cited  in  the 

Editor's  note  ;  the  distinction  is  stated 

to  be,  that  where  a  testator  having  both 


freehold  and  copyhold,  but  not  having 
surrendered  the  copyhold  to  the  n§t 
of  his  will,  charges  adl  his  real  estates 
with  payment  of  debts,  there  the  copy* 
hold  shall  not  be  applied  till  the  free- 
hold is  exhausted  ;  but  where  he  has 
surrendered  them,  the  freehold  and 
copyhold  shall  contribute  rateably.  £| 
vide  Kentisfi  v.  KaUuh,  post,  vol.  iiC 
9^. 
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s.  C.  (y)'rhe  Honorable  Andrew  Foley  and  Thomas  ^ 

15  Stij.  HiU'a        FoLEY  an  Infant,  his  Son,  by  the  said  Andrew  >PIaintiffs. 
MSS.  361.  Foley,  his  Father  and  next  Friend,    -      -      - ) 

lo  Court,  Hilary 

Ttrm,  1782.        JoHN     BURNELL,     HbnRY     KiTCHEN,     JoHN^ 

Kaii,2i"t'k™;,      Grant,  John   Batty e,    Edward  FoLEY,f  ^^^    ^ 
1783,  before  and  RoBERT  FoLEY,  D.  D.  (smce  deceased),! 

Lordniirloi0 —         and  RoBERT  DaLLAS,  -        -        -        -        -        -1 

17th  and  «4th  ' 

the^rdsCom-'^  HP  HIS  bill  was  filed  by  Andrew  Foley  and  Thomas  Foley  his 

musiooen.  -*-    son,  praying  that  the  defendants  Burnell  and  Kitchen,  late 

Lord  F.  left  plate,  sheriffs  oi  London  and  Middlesex,  might  deliver  up  plate  taken 

^c.  to  be  ei^oyed  by  them  in  execution  in  the  house  of  Edward  Foley,  in  Port" 

thepenonTwiio^  ^^^^  Flace,  in  the  couniy  of  Middlesex,  and  for  his  clebt,  at  the 

•houid  be  in  pes-    suit  of  Grant,  who  had  signed  to  Dallas  and  Battle,  annuitants 

session  of  his  re-  of  Lord  Foley  and  Edward  Foley  the  defendants  in  the  cause,  and 

A  son^being^rn  ^^^  ^^^y  flight  be  enjoined  from  selling  the  same  upon  the  follow- 

who  was  tenant     ing  case. — ^The  late  Lord  Foley,  being  seised  in  fee  of  Foley^  House, 

Ws^f*  th  ?*^iif '  ^®  in  St.  Mary^le-bone,  of  an  house  at  Stoke,  and  also  of  an  house 

estate)  rhe'chat-    ^'  Withy,  by  will  bearing  date  19th  June,  1777»  gave  and  devised 

tels  so  left,  vested  the  house  at  Stoke  to  the  defendant.  Dr.   Robert  Foley,  and 

**^"^d*^  *"  *""!  -^^^^^^  2  urner  (since  deceased)  their  executors,  administrators, 

inhitfailer^aJhL  ^^^  assigns,  as  trustees,  for  the  term  of  one  hundred  and  one  years, 

represenuttve.      without  impeachment  of  waste,  remainder  to  the  use  of  Edward 

[  27^  ]       Foley,  his  second  son  for  life,  remainder  to  trustees  to  preserve 

contingent  remainders,  remainder  to  trustees  for  a  term  to  raise  a 

jointure  for  the  wife  of  Edward,  remainder  to  other  trustees  for  a 

term  to  raise  portions  for  younger  children,  remainder  to  his  first 

and  other  sons,  remainder  to  plaintiff  Andrew  for  life,  with  like 

Iremainders  to  preserve  contingent  remainders,  and  raise  portions, 

remainder  to  his  first  and  other  sons,  with  remainders  over ;  he 

devised  Foley  House  and  Witley  to  the  use  of  his  other  children ; 

he  also  bequeathed  '^  all  the  standards,  fixtiu'es,  household  goods, 

implements  of  household,  furniture  and  pictures,  gold  and  silver 

plate,  china,  porcelain,  glass,  statues,  busts,  library  and  books, 

"  which  should  be  at  Stoke,  fVitley,  or  Foley  House,  to  he  held  and 

'*  enjoyed  by  the  several  persons  who,  from  time  to  time,  should 

**  respectively  and  successively,  be  entitled  to  the  use  and  possession 

*'  of  the  same  houses  respectively,  as  and  in  the  nature  of'  heir* 

**  looms,  to  be  annexed  and  go  along  with  such  houses  respectively 

'^  for  ever ;  but  it  was  his  will  and  intention  that  one  of  the  services 

''  of  table  plate,  late  belonging  lo  Thomas  Lord  Foley,  should  go 

'^  to,  and  be  enjoyed  by,  the  possessor  of  Witley,  and  the  other  to 

<<  the   possessor  of  Stoke  for  the  time  being ;   and  appointed 

(y)  Vaughan  v.  BurtUm,  post,  vol.  iii.  101,  and  Fordyee  v.  Ford,  t  Yes.  jun. 
536. 

"  Andrew 


it 

it 
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*' Jndrew  Foley ^    Lord  Clanbrassil,   Mary  Foley,  Ann  Win*         1783. 

"  mngton,  Robert  Foley,  and  Abraham  Turner,  executors  and  ^«^v^ 

*' executrixes  of  bis  said  will.''    By  a  codicil,  17tb  September,         Folst 

1777,  the  testator  substituted  tbe  plaintiff  Andrew  Foley  as  a       Bdrnb&l. 

trustee,  in  tbe  room  of  Abraham  Turner  deceased. — ^The  testator 

died  without  revoking  the  will,  otherwise  than  by  the  codicil,  and 

Robert  Foley,  since  deceased,  and  the  plaintiff  Andrew  proved  the 

will. — Robert  and  Andrew  permitted  Edward  to  take  possession 

of  the  service  of  plate  at  Stoke,  and  he  removed  it  to  bis  house  in 

town,  where  it  was  taken  in  execution.    Tbe  bill  further  stated, 

that  Edzvard  Foley  was  only  tenant  for  life  of  Stoke,  and  had  no 

son  bom,  that  Andrew  is  a  remainder-man  for  life,  and  that  the 

plaintiff  Thomas  his  son,  the  first  remainder-man  in  tail,  now  in 

esse,  and  prayed  that  the  plate  might  be  restored  to  the  house  at 

Stoke,  and  that  Edward  might  give  an  inventory  and  security  for 

its  preservation. 

The  cause  was  argued  in  Hilary  Term,  1782. 

Mr.  Price,  Mr.  Kenyon,  and  Mr.  Hollist,  argued  for  the 

plaintiffs — that  they  had  such  interests  as  entitled  them  to  come  for 

^k  remedy  into  this  Court.     Immediately  upon  the  death  of  Lord 

-Foley,  the  property  in  the  plate  vested  in  the  executors,  but  upon        [  876  ] 

^heir  assent  to  the  legacy,  the  property  vested  in  Edzvard,  the  first 

^%aker  for  life,  and  was  divested  out  of  the  trustees;  that  though 

JEdward  had  such  a  vested  property,  it  was  qualified ;  he  had  not 

9uch  a  right  as  would  make  the  plate  liable  to  an  execution  for  his 

^ebt,  for  there  were  subsequent  rights  to  the  plate  in  specie,  yet 

^ese  were  not  such  as  to  entitle  their  owners  to  bring  actions  at 

law,  the  executors  and  remainder-men  must,  therefore,  come  into 

this  Court  for  their  remedy. — ^This  is  the  proper  jurisdiction,  where 

parties  ace  entitled  to  the  property  in  specie. — The  Duke  of  So^ 

merset  v.  Cookson,  3  P.  W.  390.    If  Edward  had  contracted  to 

sell  the  plate,  the  remedy  must  be  here,  the  plaintiffs  must  have 

filed  a  bill  to  prevent  the  sale,  to  restore  the  goods  to  the  house, 

and  to  give  security  for  their  production  to  the  remainder-man. 

Bracken  v.  Bentley,  1  Ch.  Rep.  1 10. — Hart  v.  Hart,  1  Ch.  Rep. 

S60. — In  Cadogan  v.  Kennet,  Cowp.  432,  relative  to  the  goods 

settled  upon  the  marriage  of  Lord  Mountford,  the  trustees  had 

the  legal  property,  and  therefore  recovered ;  but  in  this  case  they 

could  not  have  supported  an  action,  or  have  applied  to  the  Court 

to  set  aside  the  execution. 

Mr.  Thompson  for  the  defendant,  Edward  Foley, — Edward 
Foley  had  a  nght  to  remove  the  plate,  the  use  was  not  restrained 
to  Stoke.  It  is  no  answer  to  the  plaintiffs,  that  an  action  would 
lie  at  law,  wherein  they  might  recover  damages ;  when  the  damages 
>vere  recovered,  it  would  be  very  difficult  to  apportion  them.  If  a 
term  is  given  to  one  for  life,  with  remainder  over,  the  executor 

assents 
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1783;         assents  partially.    If,  in  diis  case,  the  assent  is  total,  the  property 

w*v»«^  was  oat  of  the  executors;  and  it  is  a  ouestion,  whether  any  other 

Foley         person  could  support  the  action.    Anarem  could  not  declare  as  for' 

BvaNSLL*       ^  goods.     Edward  is  equally  stopped,  for  if  the  goods  are  his, 

the  sheiii&are  justified  in  takuig  them.     Neither  the  remainder* 

man  nor  his  son  has  any  present  interest.    This  Court,  dierefore, 

which  loves  specific  justice,  will  take  the  property  out  of  the  handf 

of  the  sheriffs. 

•     .  Mr  SoRciior^General,  Mr.  Selwyn,  and  Mr.  Walker,  for  the 
defendants  Dalian  aiid  the  sheriffs. 

'  The  goods  in  the  houses  are  to  go  with  them  as  heir-looma ;  the 
two  sets  of  plate  are  to  be  cloyed  by  the  owners  of  Stoke  and 
[  277  ]  Witletfy  but  are  not  annexed  to  the  houses ;  and  this  set,  in  fact^ 
was  not  at  St(^e  at  the  decease  of  the  testator. — In  Trafford  ▼• 
Traffordy  3  Atk.  347,  the  personal  estate  was  held  not  to  go  widi 
the  real,  for  want  of  words  to  annex  it ;  in  this  case  such  worda  are 
also  wanting — Edward  Foley  has  the  use  of  the  goods  for  life,  the 
creditors  are  therefore  entitled  to  that  use,  which  of  itself  is  of 
considerable  value,  £\Q  per  cent,  per  annum  is  paid  for  the  use  of 
plate ;  if  the  executors  had  the  property,  they  had  assented  to  th^ 
use  only;  therefore  they  must  bring  trover  or  detinue.  It  is 
objected  that  detinue  could  not  bring  the  plate  back  if  sold — ilo 
more  could  a  decree  here,  in  this  case  there  is  a  legal  remedy — 
Lord  Mountford*8  case  does  not  apply — that  was  in  a  court  of  Taw; 
there  the  house  was  settled,  together  with  the  furniture,  (which  was 
scheduled)  upon  the  marriage.  Lord  Matisfietd  considered  the 
goods  so  settled  and  scheduled  as  vested  in  the  trustees,  and  there- 
fore held  that  they  could  support  the  action.  The  cases  cited  have 
been  between  the  heir  and  executors,  or  the  former  possessor  and 
remainder-man ;  the  present  is  between  a  ren&ainder-man  and  fSur 
creditors. 

f 

Lord  Chancellor^ — If  the  property  was  in  the  trustees,  and  they 
refused  to  assert  their  legal  right,  any  person,  ever  so  remotely  in- 
terested, might  come  here  to  compel  the  trustees  to  assert  their 
legal  property ;  here  they  come  to  make  Edward  a  trustee,  to  shew 
that  he  has  abused  his  trust,  and  that  it  ought  to  be  reposed  in 
others  for  the  persons  interested.  I  do  not  know  how  to  make 
him  a  trustee,  for  he  seems  to  have  both  the  legal  and  equitable 
property. 

Mr.  Price,  in  reply,  cited  Mathew  Manmng's  case,  8  Co.  94, 

Lord  Chancellor.— The  whole  prayer  of  the  bill  is,  that  the  goods 
be  retumediin  specie  to  Sioke  House,  to  the  possession  of  Edward 
Foley,  and  that  an  inventory  of  them  should  be  taken  and  delivered 
to  the  proper  parties.    This  would  have  been  ordered,  as  a  tbmg 

of 
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^  conrm,  if  an  adcount  h^A  beeti  taken. — ^Tfae  gobds  woiiM 
Jiave  been  delitered  to  the  first  taker,  and  an  inventory  would  hatiei 
been  taken  of  them,  the  use  6f  which  would  be^  that  it  would  tn^lk^ 
the  first  taker  liable  when  the  remainder  shoiild  take  place.    The 
4iuestion  pats  the  Court  upon  discovering  what  interest  the  first  taker 
and  the  remaiiider-man  have,    llie  goods  are  to  be  held  and  enjoyed 
hy  die  persons  who  should  have  the  houses  respc^ctively ;  one  set  of 
the  plate  to  go  to  and  be  enjoyed  by  the  possessor  of  Stoke  for  the 
time   being.     1   mean  to  state  this  as  a  matter  of  precedent. 
The  creditors  must  come  here  as  creditors.     If  they  obtain  this 
plate,    they  must  succeed    in    applying    it   differently  from   the 
testator's  intention.     As  to  Edward^s  having  an  apparent  pro- 
perty, I  lay  that  out  of  the  case,  because  it  is  a  clear  proposition^ 
diat  tbe  law  does  endure  that,  as  where  the  property  is  in  trustees, 
and  the  use  of  it  given  to  the  party,  the  execution  would  be  bad^ 
the  party  holding  under  the  trustees  in  whom  the  legal  proper^  is, 
and  there  being  only  an  equitable  interest  in  the  first  taker,    llien 
it  is  a  material  question,  >vhether  this  clause  in  the  nill  is  to  be 
construed  as  only  directory,  as  in  Lord  Mountford's  Case,  where 
die  use  only  was  to  go  to   the  first  taker.     It  is  clear  that  the  cre- 
ditor of  the  trustee,  taking  the  goods  in   execution,  would  have 
himself  been  converted  into  a  trustee.     If  a  trustee  had  himself 
the  use  of  a  specific  chattel  during  his  life,  the  equitable  property 
would  bind  the  legal.     This  differs  from  that — this  rhust  be  inter- 
preted a  devise  of  personalty  to  ^4.  for  hfe,  remainder  over  to 
persons  who  would  have  a  spritigihg  use.     lii  law  it  vests  in  such 
taker.     When   the  executors  deliver  the  chattel,  it  vests   in  the 
t^k^  for  life,  and  the  estate  of  the  execlitor  is  divested.     If  a  term 
be  oevised,  and  the  executor  deliver  the  term  to  the  first  taker,  the 
remainder-man,  when  entitled,  niight  bring  an  ejectment.     When 
the  party  becomes  enlitleii  he  may  bring  the  action.     Here  the  le- 
gal interest  vests  in  Eduard  Foley,  and  the  subsequent  interests  are 
legal  interests  to  be  carried  into  execution  when  mey  arise.    Then 
the  question  is,  whether  the  first  taker  is  answerable  to  the  persons 
who  will  be  entitled   to   the  springing  uses,  so  that  they  can  insist 
diat  the  goods  shall  be  placed  in  other  hands  for  the  use  of  such 
future  takers.    Suppose  the  case  of  a  real  estate  d^sbemding  to  th6 
heir  at  law,  subject  to  a  springing  use.  titnber  falling  would  go  to 
the  heir  at  at  law.     Snppose  a  chattel  givtn  to  one  for  life,  r6- 
mahider  iu  t^il,  which  wo*uld  be  equivalent  to  a  fee  in  the  remain- 
der-man, the  person  haviilg  such  a  springing  interest  might  come 
here  to  prevent  the  destruction  6f  the  siA>ject ;  bnt  that  is  to  pte- 
vent  the  use  from  going  beyond  the/intei^t  of  the  testator.     JBut 
the  question  here  is,  whether  the  goods  being  Uable  in  this  ^ay, 
is  gfoing  beyond  the  fntentio^.     He  might  have  let  this  prbperty 
together  with  the  house.     If  I  (ian  take  it  away,  it  is  entitling  die 
persons  having  such  future  claino^s^  to  take  from  him  the  use  con* 

trary 
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1783.         trtrytothe  teststor^s  intention.    The  difficulty  arises  hence,  that 

«^vw  the  testator,  instead  of  vesting  the  property  in  the  trustees,  has 

Foley         vested  it  in  Edward  Foley,  sutject  to  the  springing  uses.    There 

BuBMiuk.       **  *  ^^^  strong  principle  of  justice  for  preserving  these  goods  for 

the  benefit  of  the  persons  entitled,  if  I  can  so  secure  them. 

This  cause  stood  for  judgment,  ^Ist  March,  1783. 

Lard  Chancellor. — ^This  cause  comes  to  a  shorter  end  than  was 
expected.  The  bill  was  filed  upon  a  supposition  that  the  plate 
was  not  liable  to  an  execution,  or  that  the  trustees  would  have  a 
right  to  secure  the  eventual  property  of  it,  even  if  they  should  be 
obliged  to  part  with  the  temporary  possession.  The  plate  was 
ordered  to  be  used  with  the  house  at  Stoke,  and  was  removed  from 
thence  to  town,  where  it  was  taken  in  execution ;  the  plaintiffs  in* 
sist  it  ought  not  to  be  sold,  and  I  had  gone  the  length  of  persuad- 
ing myself  that  this  was  the  justice  of  the  case,  upon  the  authority 
of  Trq^ord  v.  Trafford,  3  Atk.  347.  The  cases  as  to  tenant  for 
life  giving  security  for  the  goods  have  been  over-ruled,  and  the 
Court  now  demands  only  an  inventory,  which  is  more  equal  justice; 
as  there  ought  to  be  danger  in  order  to  require  security.  But  upon 
looking  over  the  evidence,  I  find  that  Edward  Foley  had  a  son 
bominl779y  who  died  soon  after  (in  fourteen  days),  so  that  the 
nrhole  interest  vested  in  that  child,  and  in  Edward  as  administrator 
to  him. — ^Therefore  the  bill  must  be  dismissed. 

The  decree  not  being  satisfactory  to  the  parties,  as  being  upon 
a  new  point  not  made  at  the  bar,  a  re-hearing  was  applied  for, 
in  order  to  let  in  the  new  point,  that  although  such  son  was  bom, 
yet  as  he  did  not  live  to  come  into  possession  of  the  house  at  Stoke, 
the  property  of  the  chattels  left  as  heir-looms  did  not  vest  in  such 
son,  and  consequently  could  not  vest  in  the  father  as  his  represen- 
tative. 

It  came  on  before  the  Lords  Commissioners,  24th  May,  1783. 

Mr.  Price,  Mr.  Kenyon,  Mr.  Poole,  and  Mr.  Hollist,  argued 
for  the  plaintiff,  that  it  was  too  late  now,  and  had  been  so  for  a 
century  past,  to  assert  that  personal  property  may  not  be  limited 
[  880  3  over,  till  a  person  comes  into  esse  who  would  be  tenant  in  tail. — 
This  point  had  been  established  in  Massenburgh  v.  Ash,  1  Vem. 
234,  304.  Sabbarton  v.  Sabbarton,  For.  55,  245,  recognized  in 
Pelham  v.  Gregory,  5  Bro.  P.  C.  435  (a). — ^That  the  cases  went 
further,  and  shewed  the  vesting  of  the  chattel-interest  might  be 
suspended,  not  only  to  the  birth  of  the  son,  but  till  he  should  at* 
tain  his  age  of  21,  or  come  into  possession,  as  appears  from  Traf^ 
ford  V.  Trafford,  3  Atk.  347>  and  Levison  v.  Grosvenory  in  Bar- 
nard. 54,  where,  at  the  bottom  of  p.  62,  the  line  of  descent  is 

(a)  See  this  ease,  l  Eden,  518,  and  npoa  Appeal,  3  Bro.  P.  C  edit  Tond.  fOi. 

pointed 
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pointed  outf  aad  by  the  *  Duke  of  Bridgwater  v.  Egerton^  2  Ves. 
121,  where  it  was  suspended  till  the  attaining  £1,  and  giving  six 

months 

*This  case  beiog  very  imperfectly  stated  ip  Mr.  Ve9ey*%  Report  of  it,  the  fol<- 

^cwing  accumte  atatement  of  it  is  added, 

Dftke  of  Bridgewater^  an  infant  v,  Riekard  Littleton^  Esq.  and  Rachel  Du^$9 

^f  BridgewatiTf  bis  wife,  Egerton  and  others. — January  i9th  and  UtFebnutnff 

-MTSO. 

Bill  states  the  settlement  J  8th  and  I9th  July^  I72f,  on  the  marrtaf;e  of  Scroop, 

'Dnke  of  Btidfewater,  plaiiiti(Ps  father,  with  the  defendant  the  Dnchess,  the 

lpUuiitiff*s  mother,  by  which  pin-moue y  was  provided  for  the  wife,  and  a  term 

created  for  securing  it  and  the  settlement  in  the  nsnal  way  of  strict  settlement. 

herniary  S8th,  1744,  the  Duke,  plaintiff's  father,  died  and  left  two  sons,  Jolm 
ZLord  Bracldefff  and  plaintiff  and  three  daugliters.  By  will  5th  of  Febrwayf 
:174S,  the  Duke  devised  his  capital  house  in  Clevekmd  Courts  wherein  be  then 
<lwelt,  and  the  stables  and  coacn-bouses  thereto  belonging,  and  ail  his  leasehold 
liooses,  stables,  and  coach-hooscs  adjoining  to  his  capital  messnage,  with  their 
appurtenances,  and  also  the  use  of  his  pictures,  household  goods  and  furniture 
in  the  said  house,  and  the  use  of  all  his  plate  both  in  town  and  country,  to  his 
wife  the  defendant  the  Duchess  of  Bridgewater^  during  her  widowhood,  and 
desired  his  executors  to  cause  an  inventory  to  be  taken  of  the  same ;  but  de- 
clared it  to  be  his  vrill,  that  when  his  eldest  son  for  the  time  being  should  have 
attained  his  age  of  %  i  years,  or  be  married,  he  should  (in  case  he  desired  the 
same,  and  gave  six  months  notice  in  writing  to  the  wue)  have  the  said  houses, 
pictures,  household  goods,  furniture  and  plate,  as  also  his  coach-honses  and 
stables,  for  his  own  use,  paying  to  the  wife  of  400  a  year  daring  her  widowhood. 
He  desired  that  all  his  books,  both  in  town  and  country-,  should  be  deemed  and 
taken  as  heir-looms;  and  should  go  to  such  person  as  should  be  entitled  to  the 
possession  of  his  capital  mansion-house  at  Ashridge,  by  virtne  of  the  limitations 
•in  his  settlement ;  and  he  gave  the  residue  of  his  personal  estate  to  his  son  Lord 
BrackUy,  December  1745,  the  Duchess  intermarried  with  the  defendant  Little* 
/os,  and  forfeited  the  devise  of  the  house  in  Cleceland  Court,  &c.  February  1747, 
Jokn  Duke  of  Bridgewater  died  under  21,  intestate,  and  the  defendant,  the  Du- 
chess, administered.  The  defendants  Ldttletonj  and  the  Duchess  and  Lady 
Jhana  Egerton,  one  of  the  daughters,  by  their  answer,  submit  whether,  as  the 
devise  to  the  Duchess  during  her  widowhood  of  tlie  capital  messuage,  pictures, 
Sic.  became  void  on  her  marriage  with  the  defendant  Littleton,  such  part  thereof 
ai  was  personal  ought  not  to  be  considered  as  part  of  the  personal  estate  of  Duke 
Stroop,  .undisposed  of  by  him,  or  became  part  of  the  residue  of  his  personal  es- 
tate. They  insist  that  the  books  did  not  piiss  to  the  plaintiff,  witli  the  capital 
house,  as  heir-looms,  but  that  Duke  John  being  tenant  in  tail  in  possession,  took 
an  absolute  interest  in  the  books,  and  he  dyiug  intestate  they  ought  to  be  dis<- 
triboted. 

Lord  Chancellor  declared,  that  the  said  testator's  books,  both  in  town  and 
coantry,  mentioned  in  his  will,  were,  according  to  the  events  that  had  then 
happened,  to  be  considered  as  part  of  the  personal  estate  of  the  said  John  late 
Duke  of  Bridgewater ;  and  his  Lordship  also  declared,  that  the  said  John  Duke 
of  Bridgewaier  dying  under  the  age  of  SI  years,  and  unmarried,  and  the  plain- 
tiff being  then  the  eldest  son  of  the  said  Scroop,  late  Duke  of  Bridgewaier  for  the 
time  being,  would,  when  he  should  attain  his  age  of  SI  years,  or  be  married,  and 
to  giving  notice  of  his  desire  for  that  purpose,  pursuant  to  the  will  of  his  said 
father,  be  entitled  to  the  said  te»tator*s  houses,  coach-houses  and  stables,  with 
the  appurtenances  in  Cleveland  Court,  and  also  -  to  the  pictures,  household  goods 
and  fumiture  in  the  said  houses,  and  also  to  the  said  testator's  pUite  mentioned 
ui  his  said  will:  but  that  the  defendant*  the  Duchess  of  Bridgewater,  having 
married  again,  was  not  entitled  to  the  <i.400  a  year  mentioned  in  the  said  testa- 
tor's will,  or  any  part  thereof;  and  his  Lordship  further  declared,  that  until  the 
plaintiff  the  Duke  of  Bridgewater  should  attain  his  age  of  31  years,  or  be  married, 
and  give  snch  notice  of  bis  desire  as  aforesaid,  the  rents  and  profits  which  had 
aocmed  or  should  accrue,  or  be  made  of  the  said  houses,  with  the  appurtenances 
and  fnrniturey  from  the  time  of  the  defendant  the  Dudiess's  second  marriage, 

ontil 
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17S3.         nioilt)i8  noticei  that  the  law  being  tha8>  reduced  the  preeeat  caa^ 
^'^v^         to  a  ^peetion  of  inteatioay  which  was^  not  that  it  should  Test  ok 
Foley         f^e  kirlh  of  a  sou,  which  would  have  made  all  the  subsequent  uses 
3VRUEIA*      ▼oid^  or  that  it  should  vest  in  any  particular  person^  but  in  such 
person  only  as  should  come  into  possession  of  the  estate^  of  which- 
this  chattel  real  was  by  the  will  constituted  a  member.    The  cer- 
tainty of  the  person  to  take  was  therefore  suspended,  tmtil  it  ap-^ 
peared  by  the  event  who  suited  the  description,  and,  as  if  Lord 
Folej^  had  given  a  real  estate  to  Edward  for  life,  and  then  to  suds 
person  as  should  come  into  the  possession  of  Stoke^  the  devise  had 
been  leeal,  and  the  freehold  had  been,  in  the  mean  while,  in  the 
beir  at  law ;  so  here,  in  the  case  of  the  personal  estate,  the  proper^ 
in  the  mean  time  would  be  in  the  executor. — ^The  conalhictioii 
here  is  large  enoagh  for  this  purpose. — Tis  given  to  Edward 
whilst  in  possession,  who  is  to  take  next  being  uncertain  till  ahewo 
by  the  event,  but  this  suspension  is  not  contrary  to  law,  the  pro- 
perty is  2/1  gremio  legis. — ^This  gives  effect   to  all  the  wprdi  of  the 
will,  which  are  very  clear,  and  distinguishable  from  those  in  Pel- 
ham  V.  Gregory.    The  remainders  to  Andrew  and  his  son  are  tmr 
tingent  interests.    In  all  such  cases  this  Court  is  the  only  compe- 
tent jurisdiction,  and  will  carry  die  uses  into  execution  as  fiur  as  tiii 
law  will  permit. 

I 

Mr.  Mansfield,  Mr.  Selwyn,  Mr.  Walker,  Mr.  Scoii^  and  Mr. 
Harvey,  argued  for  the  creditors  and  the  sheriffs. — First,  As  to 
r  £g2  n       the  remedy — that  this  being  an  absolute  gift  to  Edward  Foley  for 
**  life,  with  remainder  to  his  son,  and  the  property  being  in  the  poir 

session  of  the  father,  nobody  could  come  here,  there  being  so 
trust,  and  Andrew  and  his  son  having  no  present  interest,  but  vuttt 
future  contingent  claims,  on  account  of  which  the  Court,  even  m 
the  case  of  real  estate,  would  not  entertain  any  jurisdiction.  Hsai 
V.  Hart,  Ch.  Rep.  260. — Second,  As  to  the  limitation. — ^If  the 
plate  vested  in  the  son  absolutely,  there  is  an  end  of  the  question. 
This  was  a  gift  to  Edward,  remainder  to  his  first  and  other  aoni 
in  tail,  remainder  to  Andrew  and  his  first  and  other  sons — in  wbidi 
case,  by  Pelham  v.  Gregory,  the  property  vests  on  the  birth  of  tk 
son. — ^They  did  not  deny  that  property  may  be  so  limited  ma  U 
take  place  on  a  contingency  during  a  life  in  being,  or  within  £1 
years  after,  nor  that  the  character  of  heir-looms  might  be  superin 
duced  upon  personal  chattds,  by  compelling  the  tenant  for  life  Ic 
give  security. — But  the  question  here  is,  whether  it  is  extended  fur* 
ther  than  the  common  rule,  that  the  whole  vested  in  the  son  tenaii 
in  tail. — ^The  case  inFitzgibbons,  314,  of  the  Attorney^General^ 
Hall,  proves  that  the  words  which  give  an  estate  tail  in  the  rea 

vntil  tbe  time  that  the  plaiotiff  should  attidn  his  said  age  of  fl  yean,  erfti 
married,  and  give  such  notice  of  his  desire  as  aforesaid,  ought  to  be  coa^dtetm 
as  falling  Into  the  rcfitfaam  of  the  testator's  real  and  peisooal  estates  respect 
Ively. 

estate 
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^fUtej  must  give  the  absolute  interest  in  the  personalty.    The  1783. 

principal  rdiance  of  the  plaintiffs  is  on  Gowerv^  Grosvenovj  in  ws«^ 

Jiarnard.  and  Trafford  v.  Trafford.    The  first  of  these  ^vas^  as  far         Folbt 
^1$  they  can  by  km>,  and  the  only  matter  decided  was,  that  it  waa       ^    ^^^^ 
»ot  the  property  of  the  tenant  for  life.    And  Lord  Hardwicke  says,         '^R^'*- 
^'if  the  property  was  limited  over  after  an  estate  tail,  it  would  vest 
'^^  in  the  person  who  took  the  estate  tail/'    Ijord  Hardtcicke  vl\so 
]aid,particular  stress  on  the  words,  as  far  as  the  law  will  permit* 
He  said  they  shewed  there  was  a  future  act  to  be  done,  tliat  the 
Court  would  direct  the  chattels  to  go  as  far  a^  the  law  would  allow 
—Ami  here  is  no  ^uch  direction,  nothing  executory,  or  any  similar 
wordi.     Trafford  v.  Trafford  is  a  very  different  case  from  this. — It 
was  to  the  person  being  21,  who  should  be  in  possession  of  the  real 
estate  as  long  as  the  law  would  permit. — ^The  suit  was  brought  bj 
a-teaaot  in  tail  not  in  possession,  and  Lord  Hardwicke  determined 
it  upon  the  words  of  the  will,  considering  them  as  executory,  and 
therefore  declared  them  to  be  heir-looms  aslongas  they  might  be^ 
and  that  the  plaintiff  would  be  entitled  to  them  at  21.     Much  has 
been  aaid  about  the  intent  of  the  testator — he  has  expressed  too  4r*        [  235  ] 
dent  an  intention,  and  although  the  Court  will  aid  the  intention 
whilst  within  the  rule  of  law,  it  will  not  where  he  endeavours  to  do 
what  the  law  will  not  permit — Lord  Foley  would  give  a  more  dur- 
able estate  in  the  chattels  than  in  the  real  estate,  for  the  tenant  for 
life  and  the  lemaiuder-man  in  tail  might  bar  the  estate  by  recovery, 
but,  as  the  present  case  is  argued,  they  could  not  dispose  of  the 
personal  chattels,  and  if  they  were  to  endeavour  to  sell  by  joining, 
jfet  if  tbe  remainder-man  should  die  in  the  life-time  of  the   tenant 
Smt  life,  the  estate  would  go  one  way  and  the  chattels  another, 
which  Lord  Foley  himself  could  never  possibly  intend.    As,  oia 
the  contrary,  be  must  have  intended,  that  whoever  could   convey 
the  real  estate  should  be  able  to  dispose  of  the  chattels,  which, as 
the  sanoe  as  that  whenever  a  tenancy  in  tail  vested  in  the  real  es- 
tate, a  tenancy  in  tail  should  also  vest  in  the  chattels,  and  then 
tbe  law  says,  that  the  absolute  interest  is  vested  by  law,  not  by  the 
act  of  the  party,  the  disability  the  tenant  in  tail  is  under  of  dispos- 
log  of  tbe  real  estate  during  his  minority,  not  preventing  the  law 
froflu  disposing  of  the  personal. 

IjoirdLouffhborough: — It  is  very  desirable  that  where  a  point 
seems  material  it  should  be  gone  into  ^  this  was,  therefore,  a  very 
proper  subject  for  a  re-hearing,  but  I  am  of  opinion  that  the  Lord 
CAance^^rs  judgment  was  perfectly  right  and  cori^ct.  Tbe  in- 
tention ascribed  to  the  will  by  the  plaintiffs  is  not  against  any  rule 
of- law.  Lord  JPo/ey  might  have  giyen  the  personal  property  in 
such  a  way  as  to  carry  that  intention  into  execution.  The  only 
question  is,  whether  this  intention  appears  clearly  upon  the  face 
of  tbe  will. — ^The  words  are,  **  as  and  in  the  nature  of  heir-looms,** 
and  '^  that  one  of  the  services  of  plate  should  go  to,  and  be  enjoyed 
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1783.  ^  ^y*  ^®  possessor  of  WitleVf  sod  tbe  other  to  the  possessor  of 

s^,^^  ''  Stoke*'*    Upon  these  words  the  plaintiff's  counsel  contend,  ditt 

FoLBT  it  is  clear  it  shall  not  vest  in  a  son  of  Edward  Foley ^  doring  the 

V*  life  of  Edward.    It  is  clear  it  shall  not  vest  m  Edward,  but  whe- 

uRNELL.  ^^^  -^  ^^^  ^^^^  during  his  life  is  the  question.    They  have  argued 

what  would  be  the  intention  as  to  a  son  who  should  be  bora  and 
live  a  day ;  clearly  this  is  a  fallacious  mode  of  reasoning ;  you  are 
not  to  reason  upon  subsequent  events.     It  is  clear  he  meant  to  an- 
nex the  chattels  to  the  real  estate  as  heir-looms;  all  beyond  that  is 
inference :  tiiat  it  should  vest  in  the  son  so  as  to  go  to  his  father 
[  284  ]       would  not  have  been  the  intent  of  Lord  Foley. — But  the  Court 
cannot  decree  upon  that  construction ;  you  must  make  the  con- 
struction perfect.    If  it  does  not  vest  in  this  case,  neither  would  it 
in  a  son  attainin^21y  in  the  life  of  the  father.    I  do  not  see  it 
clear  that  Lord  Foley  could  have  an  idea  of  a  case  in  which  the  es- 
tate might  be  sold,  and  yet  tbe  plate  remain ;  but  the  son,  attain- 
ing his  age  of  21,  might,  with  the  consent  of  the  father,    sell  tbe 
estate;  if  that  case  had  been  stated  to  Lord  Foley,  be  would  have 
said,  let  them  take  the  plate  with  the  estate ;  I  tfamk,  in  that  event, 
he  would  have  given  it  so,  though  if  the  present  case  had  been 
stated,  he  would  not  have  followed  the  same  construction.     But  it 
is  sufficient  for  the  present  purpose  that  the  intent  is  not  clear.     I 
cannot  give  it  effect  as  an  implied  intent,  for  every  implied  intent 
must  be  free  from  doubt.     But  supposing  for  a  moment  this  to  be 
his  intent. — It  is  argued,  that  from  his  anxiety  to  protect  this  pro- 
perty, he  has  given  a  sufficient  hint  to  the  Court  to  carry  on  die  li- 
mitation.— Will  liot  any  hint  which  shall  go  to  one  case,  goto 
another  i    Suppose  a  son  living  a  day  after  the  death  of  the  father, 
would  not  the  same  argument  have  gone  in  favpur  of  Andrew 
against  the  mother  ? — ^^rhen  consider  what  a  series  of  directions  the 
Court  must  give  in  a  case  where  there  is  nothing  clear. — Yon  must 
prevent  its  vesting  so  as  to  go  to  the  father  or  a  stranger,  yet  not 
prevent  its  vesting  at  21,  for  all  this  might  have  been  done  with 
precise  words ;  therefore  the  Court  can  go  no  further  than  the 
clear  devise :  the  legal  consequence  is,  that  an  event  has  happened 
which  has  separated  the  chattels  from  the  real ;  the  real   estate 
will  go  on  in  the  line  of  the  devise  till  some  one  shall  be  able  to 
suffer  a  recovery ;  the   personal  must  go  to  the  first  taker  in  taiL 
Tie  rule  of  law  being  admitted,  the  rides  of  construction  are  no 
farther  necessary,  than  in  all  cases  upon  wills,  where  they  appi jr 
very  little.     In  Pelham  v.  Gregory,  and  every  case  where  there  are 
terms  and  real  estate,  the  terms  vesting  in  infant  tenants  in  tail  in 
reversion  is  always  against  the  intention  of  the  testator ;  the  same 
general  argument  which  has  been  applied  here,  Mas  made  use  of  in 
those  cases.     The  Court  cannot  imply  an  intent  not   clearly  ex- 
pressed, it  would  be  to  make,  not  to  construe,  a  will ;  we  sfaouM 
be  forming  a  will  upon  probability  only.    The   construction  must 
Ibe  consistent,  and  upon  an  apparent  ground.    The  cases  that  have 

been 
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been  cited,  are  Levison  v.  Grosvenor^  and  Trafford  v.  Tr afford,  1783. 

thej  are  both  very  inaccurately  reported.     In  Levison  v.  Grosvenor,  w^v-^ 

the  decision  was  no  more  than  that  the  personal  property  to  go  as  Foley 

heir-loomSy  was  not  part  of  the  property  of  Sir  Thomas  Grosvenor*  Burnbix. 
The  other  was  only  an  incidental  point :  It  was  argued  that  Sir  r  caK  "% 
Thomas  W9iS  heir-male  of  the  family:  Lord  Hardwicke  only  said,  ^ 
the  wordsy  taken  together,  shewed  that  some  person  not  in  esse 
was  in  view,  he  does  not  dirow  out  that  he  should  not  have  thought 
them  vested  in  a  son  of  Sir  Thomas  or  Sir  Richard,  I  do  not  ap- 
prehend he  thought  the  words,  as  far  as  the  law  mil  allow,  extended 
the  power.  In  Trafford  y.  Tr^ord,  it  was  clear  the  plaintiffs 
should  not  take  during  the  infancy;  the  question  was  whether 
Sigismund  did  not  suit  the  description  of  the  person  who  was  to 
take  the  heir-looms  as  well  as  the  residue.  Lord  Hardwicke  held 
the  claim  to  apply  to  different  persons  :  when  it  was  found  who 
was  to  take,  it  was  agreed  he  was  not  to  take  till  21,  there  was  no 
question  upon  that  part  of  the  case.  Both  the  cases  prove  no  more 
than  ttat  the  will  might  be  such  that  the  first  taker  should  not  take 
the  whole*  A  tenant  in  tail  having  come  into  esse,  the  personal 
property  vested  in  him,  and  through  him  in  the  father. 

Ashhurst,  Lord  Commissioner. — ^The  genera]  rule  is,  that  where 

the  chattel  interest  comes  to  one  who  would  be  tenant  in  tail  of 

land^  the  limitations  over  are  void. — ^There  is  also  another  rule, 

that  the  interest  may  be  so  given  as  not  to  vebt  absolutely  in  the 

first  taker.     Where  the  testator  leaves  it  to  the  Court  to  make  the 

conYeyance,  the  Court  will  protect  the  property  as  far  as  may  be ; 

liere  he  has  taken  upon  him  to  be  his  own  conveyancer  (a)<    The 

chattels  are  to  accompany  the  estate. — When  a  tenant  in  tail  comes 

into  esse  it  must  vest;  otherwise  the  absurdity  must  happen  of  the 

personal  estate  being  tied  up  longer  than  the  real.     We  can  only 

^opt  so  much  of  the  testator *s  intent  as  was  legal.     It  must  follow 

tiierule  of  law;  and  a  person  becoming  tenant  in  tail  must  have 

tlie  absolute  interest  in  the  personal  property. 

Hotham,  -Lord  Commissioner. — ^Wherever  the  intention  of  the 

testator  comes  under  discussion,  the  Court  desires  to  carry  it  into 

^secutioD  as  far  as  possible ;  but  if  it  should  be  so  carried  into 

execution  against  the  rules  of  law,  every  thing  would  be  afloat. 

The  testator  intended  his  plate  should  go  to  every  one  who  came 

Snto  possession  of  the  estate ;  but  that  is  impracticable,  because  it 

is  absurd  to  put  the  personal  estate  into  a  better  situation  than  the 

real.     If  the  remainder-man  could  not  have  the  property  at  2 1 ,  it        [  286  ] 

ivould  be  impossible  to  point  out  when  he  should  have  it,  if  not 

mt  his   birth.    Li  Gower  v.  Gower,  Lord  Hardmcke  expressed  a 

Yery  anxious  wish  to  carry  the  intent  into  execution,  but  says  it 

{a)  See  Jjord  ElUnborough  sndlxiTd      slon  of  Lord  CommMontT  Atkhurst, 
EUmCs  ohsenratioiis  opoo  thi»«xpres.      is  Yes.  it5,  SS4.  S55. 

most 
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must  be  agreeiOble  ^to  llie  rule  of  law.    This  was  a  vested  iv 
in  Edward  Folei/s  son,  and  went  to  his  father. 

Decree  pffirmed  and  tlie  original  bill  dismis$ed 

From  this  decree  there  was  an  appeal  to  the  House  of  ] 
which  was  he^rd  on  the  ISth  and  Idth  July,  1784,  and  the  f< 
ing  question  was  put  to  the  judges  :  whether  Edn:ard  Foh 
such  an  joiterest  m  the  plate  in  quesUon,  as  rendered  the 
liable  to  an  execution  at  the  suit  of  the  creditors,  or  whelh 
I>laintiff  had  anypuch  interest  therein  as  barred  such  exec 
And  the  judges  ditfering  in  opinion,  thej  were  heard  seriatim 
tipon,  on  the  27tn  u^riV,  17.85,  when  the  House  affirmed  I 
cret/al  order  of  the  Lords  Commissioners. 

iln  action  of  detinue  was  afterwards  brought  in  order  to  1 
qnestion  again,  in  B.fi.  and  a  cpse  reserved,  which  .was  I) 
on  in  Easier  1786,  but  the  Court  refused  to  hear  an  argium 
a  case  which  had  l()een  decided  in  the  House  of  Lord*. 
a  writ  of  error  being  brought  in  the  Exchequer  Chambei 
Court  affirmed  the  judgment  without  hearing  any  newurg 
on  a  similar  reason:  and  the  House  of  Lords,  on  a  writ  oj 
tb^re,  affirined  that  judgment  also  without  argument  (a). 


'  («^  The  deeision  in  the  fyresrat  caie 
b^  Pflen  fpUpwed  jii  VjtMghin  v.  Bvn^ 
,lci»,  jp«8t,,vol.  il.  ^1,  Fordycfiw,  Ffd, 
'*"Ve«.  jnA.  556,  C^arr  v.  Ijord  JErrott, 
l^-V^s.  47B^  Stnafvrd  v.  Powtll^  1  Ba. 
.&  Be.  1,  and  Jt  has  beoi  eoaJulercd 
as  clear,  that  tliere  could  be  po  differ- 
ence whether  the  estate  taU  was  ere* 
ated  by  express  words,  or  bywords 
wl^icb  were  constmed    to  create  an 
.  estate  tail,  J3rMai/:erv.  B^ot^  1  Meriv. 
"i^i.    In  the  case  of  the  dwiieu  of 
JJncoln  V.  ihe  Duke  of  Neweaslle.  S  Ves. 
387,  Lord/2oss/yn  took  a  distinction 
between  the  case  of  articles,  and  that 
of  a  will,  holding,  that  in  the  former 
the  Court   wonld   control  the   legal 
effect  of  worw^,  which  woold  in  the 
latter  give  the  absolute  interest  im- 
'mediately  upon  the  birth  of  a  tenant 
io  tail.    Upon  appeal  the  House  of 


Lords  came  to  no  decision  o] 
subject,  it  having  been  rende 
n^ceapary  by  the  ctrcumsUuMX 
tenant  in  tail  having  attained 
of  twenty-one ;  Lord  EUenhori 
Lord  Erskine  however  expre« 
opinion  in  favor  of  that  distine 
of  the  original  decree,  an  opini 
lias  sobseqnently  receiveatb< 
bation  of  lA>rd Jfotiiifrs^  i  ^tui 
Lord  EUon,  on  the  other  haa 
argtunent.which  contains  a  m 
borate  and  convincing  disea 
the  whole  doctrine  upon  the ' 
expressed  his  conviction  that  H 
in  that  case  was  wrong,  and  til 
a  distinction  would  shake  the 
equity  to  their  foundation* 
been  said  (14  Ves.  485)  that  h 
ship  has  since  intimated  that 
entertains  the  same  oi^faiion. 
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TRINITY  TERM.  i  L^k 

23  GEO.  III.  1783.  ^^^  Coromii- 

sioners,  Lord 

Lou^hboroughf 

■""^^^^■^  Aahhursi,  Ho» 

t/utin, 

Prideaux  V.  Prideaux. 

iLfR.  PRICE  moved  that  the  biddings  should  be  opened  upon  Biddings  opened 

"■•the  several  lots  mentioned  m  the  notice,  and  the  sale  set  aside  ®°  special  cii^ 
upon  the  ground  of  inadequacy  of  price,  and  also  of  irregularity  ought  not  to  be 
in  tbe  exposure  to  sale,  &c  The  bill  had  been  filed  by  small  le-  so  on  mere  in- 
galees  for  their  legacies.  The  decree  was,  ihat  the  personal  estate  a^J.^n^a^y  of 
should  be  first  applied  to  the  payment  of  debts  and  legacies ;  and  P"^^' 
if  there  was  a  deficiency,  that  such  part  of  the  real  estate  as  should 
be  necessary  should  be  sold  to  make  it  up. — Without  any  account 
taken  of  the  personal  estate,  or  any  application  on  the  part  of  cre- 
ditors that  appeared,  and  the  mortgagee  expressly  disavowing  it, 
the  premises  were  advertised  for  sale,  and  sold  at  very  inadequate 
prices;  viz.  an  estate  of  £900  per  afmum  for  £12,000. — an  ad- 
vowson  for  one  year's  purchase — and  other  lots  at  equally  small 
prices. — ^The  purchasers  paid  their  money  into  the  Bank,  and  got 
the  decree  enrolled,  and  the  Master's  report  confirmed  as  early  as 
possible.  Mr.  Pnce cited  several  cases  ;  one  of  Goner  v.  Gower, 
aoother  of  Lord  Halifax*^  estate,  where  biddings  had  been  opened 
werely  on  the  inadequacy  of  price  («).  The  motion  was  opposed 
by  Mr.  Xewyow,  Mr.  Arderiy  Mr.  Ilardirige,  and  Mr.  Scoity  for 
the  several  purchasers,  on  the  ground  of  inconvenience  that  arises 
to  purchasers  at  the  Master's  chambers  from  the  facihty  of  opening 
biddings — that  the  difference  of  price  might  arise  from  the  differ- 
ent states  of  war  when  the  sales  were  made,  and  of  peace  now 
^hen  the  application  came  to  the  Court ;  and  that  the  irregularities 
^ere  matters  to  which  the  purchasers  were  strangers,  and  of 
^'hich  they  could  not  avail  themselves  to  get  rid  of  their  bargains 
^f  diey  turned  out  bad  ones. 

Lord  Lough horoHgh. — The  decree  was  perfectly  right,  but  in         [  288  ]! 
the  execution  of  it,  it  was  necessary  to  take  an  account  of  the 

personal  estate  of  the  late  Sir Prideaux y  come  to  the  hands 

^f  his  widow  and  executrix,  and  of  her  personal   estate  in  the 

(a)  The  case  of  Gower  v.  Cower  has  considerable  frand  and  surprise  on  the 

"^ftn  Bince  reported  2  Eden,  348,  and  part  of  one  of  the  parties  who  con- 

*POQ  appeal  in   the  House  of  Lords  firmed   the    report,   he  having    been 

^  Bro.  P.  C.  ed.  Toral.  306,  it  appears,  steward   of  the  f.imily,  and  knowing 

^  Instead  of  having  been  a  case  of  more  than  be  commuurcated. 
^re  advance  of  price,  it  was  one  of 

Vol.  1.  T  hands 
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1783.         hands  of  her  executor,   which  were  first  to  be  applied. 
N^v^  charges  allowed  to  exhaust  these  were  shocking.     One  cxea 

PRtuBAuz       {Stokes  ihe  steward)  set  up  all  the  money  he  had  received  on  ace 
PsiBKAvx.      ^^  presents,  and  claimed  his  whole  bill. — The  sale  was  order< 

March  1781,  without  the  application  of  a  single  creditor,  ai 
the  most  disadvantageous  time ;  so  that  justice  has  not  been  < 
to  the  unborn  children  who  have  claims -en  the  estate,  and 
bargains  made  on  the  part  of  the  purchasers,  to  such  an  am 
that  if  it  was  between  partj  and  party  it  would  perhaps  entitk 
vendor  to  relief.  In  the  case  of  Lord  Cowers  estates,  the 
were  to  persons  who  were  neighbours,  and  knew  much  men 
the  value  of  the  estates  than  the  fiamily.  Hie  neglect  whicli 
pears  here,  shews  much  less  knowledge  of  the  value  in  this 
than  there  was  iu  that.  I  do  not  go  therefore  on  the  inadeqi 
of  the  value  only,  but  upon  the  estate  being  sold  at  a  period  v 
it  should  not  have  been  sold,  the  mortgagor  disavowing  any  a] 
cation,  and  the  reports  not  liaving  been  made,  which  ought  to 
been  before  the  sale.  The  order  for  sale  theref^H^e^  and  all  t&e 
ceedings  under  it  must  be  set  aside.  The  money  paid  in  mu8 
repaid  with  interest,  and  the  costs  of  the  purchasers. 

jishhurst.  Lord  Commissioner. — No  account  has  been  tak< 
the  personal  estate,  which  ought  to  have  been  previous  to  the 
It  is  an  ingredient  in  this  case  that  there  is  a  gross  ine^uali 
point  of  price,  but  I  do  not  rely  upon  that. 

Hotbam,  Lord  Commissioner. — I  am  of  the  same  opimon. 
a  ground  of  policy  the  Court  ought  to  be  very  slow  in  ope 
biddings,  as  much  property  is  sold  under  the  authority  oi 
Court ;  but  Justice  must  not  give  way  to  policy.  The  cin 
stances  of  this  case  are  so  strong,  as  to  make  it  difficult  foi 
abilities  to  get  the  better  of  them,  and  these  cases  must  be 
great  measure  decided  upon  their  particular  circumstances,  as  1 
is  no  principle  that  wiU  pervade  them  all,  unless  the  law  d 
r  2gQ  1  Court  were  that  we  could  in  no  case  get  at  a  bidding.  This  < 
of  all  others,  is  that  which  would  demand  the  interpositio 
the  Court. 

Order  for  the  sale,  &c.  set  aside ;  but  as  the  Lords  Com 
sioners  were  not  perfecdy  agreed  upon  the  form  of  the  ordei^ 
motion  stood  over  (a). 

This  order  was  afterwards  discharged  by  Lord  Tkurlow,.  ^ 
costs  (6). 

Alvi 

(a)  See  this  order  from  the  Register's         (b)  It  has  been  observed  brl 
Book,  1  Cox,  36.  Eldpn^  14  Yes.  153,  that  hoti  1 
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lotr,  ill  the  present  case,  and  in  Scott 

V.  ^«f6tf,  S  Bro.  C.  C.  475,  formed 

the  mle  npon  the  great  case  in  Lord 

C»«wr'»  family^  cit  sop.  that  after  the 

cobfimiation  or  the  report,  unless  there 

is  some  miseondnct  on  the  part  of  the 

madmdiial  who  has  the  bene6t  of  the 

cronfirauitbBy  the  Court  wiU  not  open 

biddings   nprni    negligence,  snrpnse, 

«>r  chnemMtances  of  that    kind.    In 

MViaiMm  V.  Birch,  post,  vol.  It.  171, 

S.  C.  9  Ves.  jun.  51,  this  doctrine  was 

«ieparted  from  by  the  Lords  Commis- 


sioners, bat  the  orders  made  on  that 
occasion  have  been  repeatedly  disop- 

£  roved  of,  Morice  v.  tks  Bishop  qfLhur' 
im,  11  Ves.  57,  fVhite  v.  Wilson^ 
14  Ves.  151.  As  to  tbe  openiog  of 
biddings  before  con6nnation  of  the 
report,  vide  Upton  v.  Earl  Ftrrero^ 
4  Ves.  700,  Chetham  v.  Grugeon,  5  Ves. 
86,  Tait  v.  Lord  Norihwkke  ib.  655, 
Bigbff  V.  Mucmamarmy  6  Ves.  117,  An» 
drewo  v.  EmerooHf  7  Ves.  4S0,  by 
which  the  old  rule  of  accepting  an  ad* 
vance  of  «f  lO  per  cent,  is  abolished. 
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Prideaux 

V, 

Prideaux. 


•^LUBEO  PiNCKB,  Esq.  oiily  Sod  and  Heir  at' 
Law,  and  also  the  only  acting  Executor  of 
Elizabeth  Pinckb,  Widow,  deceased,  who 
y^ns  one  of  the  Co-heiresses  at  Law  of  Eliza- 
beth Handasyde,  Widow,  deceased,  and 
Ann  Thorn ycro ft,  Spinster,  the  other  Co- 
heiress at  Law  of  the  said  Elizabeth  Hanb- 
AST]>B         ------- 

Idwarb  Thornycroft,  Esq.  only  Son  and 
Heir  at  Law,  and  also  Devisee  and  sole  Executor 
of  Henshaw  Thornycroft,  Esq.  deceased, 
who  was  the  Devisee  and  sole  Executor  of  the 
said  ELIZA'S bth  Handasyde,  deceased,  and 
others         ------- 


> 


Plaintiffs. 


LincolnVInn 

Hall,  idJuly, 

1783. 

Defendants.  Lords  Commis- 
sioners, Lord 
Loitghborough, 
Ashhurst^  Ho' 
thorn. 


JPLIZJBETH  HJNDASYDE,  the  wife  of  the  late  Ge- 
"^  neral  Hetndasyde,  was  in  her  life  time  seised  of  several 
estates  in  tail,  under  the  marriage  settlement  of  her  father,  Sir 
John  Thornycroft,  deceased,  with  remainder  to  Sir  John  Thorny^ 
croft  junior,  as  heir  to  Sir  John  Thornycroft  the  elder,  in  fee. 
Sir  John  Thornycroft  the  son,  by  a  will  made  in  1739,  devised 
dl  his  estates  to  Henry  Foster  in  fee.  This  will  was  contested 
%  Mrs.  Handasyde  as  heir  at  law  to  the  testator,  and  the  suit 
coQipromised ;  on  which  Foster  convejed  by  deed  all  his  claims 
^0  the  late  General  Handasyde  and  Mrs.  Handasydcy  in  fee. 
Mrs.  Handasyde  Survived  the  General  and  made  her  will,  dated 
24th  ^pnV,  1772,  in  which,  among  other  estates,  slie  gave  her 
**  estate  and  manor  of  Stockwell,  in  the  parish  of  Lambeth,  in  the 
**  county  of  Surrey,  and  all  thereunto  belonging,"  to  Henshaw 
fhomycrofi,  father  of  the  defendant,  and  his  heirs  male;  she  also 
"M^e  Henshaw  Thornycroft  executor.— She  died  in  1772,  leaving 
diepl^int'iffs  her  heirs  at  law. — Among  the  estates  to  which  Mrs. 

T  2  Handasyde 


Filing  a  bill  for 
equitable  relief 
is  equivalent  to 
bringing  an  ac- 
tion in  its  effect 
of  preventing  a 
fine  from  being 
set  up  as  a  bar, 
but  filing  a  bill 
merely  for  dis- 
covery is  not. 
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1783.  Ilandasj/de  was  entitled  under  tlie  settiement,  was  one  situate  in 

^-^^^^         the  parish  of  St.  Mary,  Newiitgioii,  in  the  county  of  Surrey^  bat 

PmcKB        which  is  not  within  the  manor  of  Slockwell. — Of  this,  among  the 

THoaMYCRorx   ^^^^^  estates,   Henshaw   Thornycrofi   took  possession,   and    in 

Hilary  term,  1773,  with  his  wife,  levied  a  fine  and  suffered  a 
recovery  in  order  to  bar  the  estate  tail.    The  title  deeds  of  the 
estates  were  also  in  his  hands  as  executor  of  Mrs.  Handasyde. — 
Elizabeth  Pincke  (since  deceased)  and  Ann  Thornycrofi  filed 
their  bill|  praying  a  discovery  of  deeds  relative  to  the  estates,  and 
also  of  what  estates  Mrs.  Handasyde  died  seised,  which  did  not 
pass  by  her  will;  and  about  January  1778,  brought  an  ejectment 
against  Goater,  the  tenant  of  the  estate  in  St.  Mary,  Newitigton ; 
but  Mrs.  Pincke  then  dying,  and  her  claims  descending  upon  the 
present  plaintiff  Alured  Pincke,  no  notice  of  trial  was  given  till 
jnst  before  the  summer  assizes,  177B.     A  few  di^s  before  the  trial 
was  to  come  on,  Mr.  White,  the  solicitor  for  the  defendant,  in- 
formed the  solicitor  for  the  plaintiff,  of  the  will  of  Sir  John 
Thomycroft  the  son,  and  that  the  production  of  that  will,  and 
setting  up  the  title  of  Henry  Foster  under  it,  would  nofisuit  the 
plaintiff'  in  ejectment,  but  he  did  not  mention  the  fine  or  the  deed 
by  which  Foster's  title  was  conveyed  to  Mrs.  Handasyde,  that  deed 
being  in  fact  not  then  discovered. — ^The  heirs  at  law  gave  notice  of 
trial  for  the  Lent  assizes,  1779»  when  Henshaw  Thomycroft  set 
up  the  fine  and  non-claim,  and  there  having  been  no  actual  eotry^-. 
the  plaintiffs  were  nonsuited.     Upon  this  the  plaintiffs  filed  a  bilL 
of  revivor  and  supplement,  making  Mr.  White  a  party,  prayings 
that  under  these  circumstances  the  defendants  might  be  restrained 
from  setting  up  the  fine,  and  might  account  for  rents  and  profits  ^ 
which  bill,  upon  the  death  of  HensJiaw  'Thornycrofi,  was  revived 
against  the  present  defendants. 

The  question  before  the  Court  was.  Whether  under  these  cir- 
cumstances the  plaintiffs  ought  to  be  barred  by  the  fine. 

For  the  plaintiffs  it  was  contended,  that  they  should  have  pro- 
ceeded to  trial  at  the  summer  assizes,  1778,  which  was  before  the 
expiration  of  the  five  years,  if  they  had  not  been  prevented  by  Mr. 
Whitens  information  of  a  title  being  out  in  Foster,  which  wouU 
nonsuit  them ; — ^dierefore  they  contended  this  was  a  proper  case  for 
the  interference  of  this  Court. — ^They  insisted  further,  that  the 
filing  of  the  bill  in  this  Court  was  of  itself  sufficient  to  prevent  the 
r  £Q|  j  bar  arising  from  the  fine  and  non-claim  taking  place. — They  cited 
1  Vern.  73. — Gilbert  v.  Emmerton,  2  Vern.  503.  Baker  v, 
Pritchard,  2  Atk.  387.  ' 

For  the  defendants  it  was  urged,  that  there  was  no  impropriety, 
in  Mr.  Whitens  conduct. — That  this  Court  would  not  interfere  to 
prevent  the  operation  of  a  fine,  unless  in  cases  of  fraud  ,*  and  that 
the  bill  being  in  substance  a  mere  bill  for  discovery,  could  not 
operate  to  prevent  the  bar  obtaining. — ^They  cited  Lake  v.  Haj/es^ 

lAtt 
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1  Atk.  S82. — 2  Atk.  1. — Mackenzie  v.  The  Marquess  of  Povcis,         1783. 
4  Bro.  P.  C.  328.— GrarfocA  v.  Marsh,   1  Ch.  Rep.  205.—  v.^^ 

Hurdret  v.  Calladon,    1  Ch-  Rep.  «14 2  Ch.  Ca.  217.—         Pi»cxb 

BreretQH  ▼.  Gamut,  2  Atk.  240.  "fHoniTTciiorT. 

Lord  Loughborough, — If  it  were  made  out  that  the  plaintiffii 
were  prevented  from  trying  their  cause  by  fraud,  I  should  think, 
Hoder  the  principles  of  this  Court,  the  defendants  ought  to  be 
restrained  from  setting  up  the  &ne  as  a  bar ;  but  here  the  plaintiffs 
lake  it  for  granted,  that  a  bill  filed  in  thjs  Court  for  any  purpose 
will  prevent  the  statute  of  limitation  or  a  fine  barring. — All  legal 
btereats  are  bound  by  the  fine :  If  the  subject-matter  of  the  suit 
be  of  legal  jurisdiction,  the  bringing  a  suit  in  equity  will  not  bar 
the  operation  of  the  fine. — If  a  demand  of  a  debt  be  made  here^ 
if  it  be  a  legal  debt,  this  Court  being  applied  to  for  a  discovery, 
will  not  prevent  the  statute  of  limitations  from  running;  but  if  it 
be  for  payment  out  of  assets,  for  which  this  is  the  proper  juris- 
diction, there  the  filing  of  the  bill  is  the  commencement  of  a 
proper  suit.  I  do  not  say  that  a  case  may  not  exist,  where  the  bad 
faith  of  parties  may  make  a  ground  to  prevent  a  fine  from  barring ; 
bat  here  was  only  a  communication  of  the  truth  of  the  case  ;  the 
attorney  stated  all  he  knew  :  it  was  not  his  duty  to  give  notice  of 
Ae  fine.  It  is  not  in  proof  that  it  was  in  consequence  of  this 
they  did  not  try  the  cause.  It  was  their  own  judgment  that  decided 
upon  it.  A  legal  bar  has  taken  place  in  consequence  of  a  legal 
provi^on, — whether  that  provision  be  wise  or  not  it  must  bind. 
No  hardship  has  occurred,  in  consequence  of  which  they  can  say 
diat  in  conscience  the  fine  should  not  be  set  up.  Tliis  is  a  legal 
title,  over  which  this  Court  has  no  jurisdiction,  and  no  fraud  has 
intervened.     The  bill  must  therefore  be  dismissed. 

Lord  Commissioner  Ashhurst. — I  am  of  the  same  opinion, — 
where  a  bill  is  filed,  with  a  prayer  for  equitable  relief,  the  policy 
of  the  law  suspends  the  statute  of  limitation ;  just  as  in  the  case  of 
tt»  commencement  of  an  action. — But  with  respect  to  a  fine  the  [  292  ] 
case  is  different,  the  bringing  an  action  is  not  sufficient  to  bar  the 
operation  without  an  actual  entry ;  no  more  cat)  the  bringing  a  suit 
here  be  so,  unless  the  entry  was  prevented  by  fraud.  In  any  other 
cise  the  filing  the  bill  cannot  prevent  the  bar;  ^nd  in  this  case 
Aere  was  no  fraud,  but  a  fair  disclosure. 

Lord  Commissioner  Hotham, — If  the  filing  of  the  bill  is  not 
I  sufficient  bar,  it  will  stand  on  the  circumstances  of  the  case.  It 
was  a  mere  bill  of  discovery,  which  is  not  sufficient.  If  the  cir- 
Ctuostances  were  such  that  there  had  been  an  imposition  upon  the 
party,  I  think  the  Court  should  interpose ;  but  it  was  a  fair  candid 
conversation. 

Bill  dismissed. 

This 


292 


Cases  Argued  and  Determined 


1785* 


This  decree  was  reversed  upon 
28ih  February^  1785(a). 

PlUCXE 

'«»•  (a)  For  the  proceedings  m  the  Houie 

Thorm YCROFT.    of  Lofcb  vide  4  Bro.  P.  C.  Ed.  Toml. 

92.  In  addition  to  the  reversal  of  the 
decree  it  vras  ordered  that  the  plain  tiffs 
should  be  at  liberty  to  bring  an  action, 
&C.  and  that  Edward  Tka/nnifcrtfi  should 
not  insist  on  the  fine  and  non-claim,  ^c. 
Hie  cane  of  tlie  appellants,  which  is 
abo  in  Mr.  Cruuen  Essay  on  Fines, 
5  Dig*  360,  contains  a  very  able  dis- 
cussion of  the  doctrine  upon  this  sub- 
ject. For  the  case  of  Bond  v.  Hopkitu, 
1  Sch.  Ae  Lef.  413,  Lord  RedMdaU,  in 
one  of  t^e  most  luminous  and  elaborate 
judgments  ever  delivered,  has  entered 
into  a  full  discussion  of  the  cases  in 
^hich  a  Court  of  Equity  interferes  to 
prevent  an  advantage  gained  at  law 
from  being  used  against  consdence. 


appeal  to  the  House  of  ] 


one  mode  of  which  consists  inai 
the  party  to  try  his  title  at  hp 
out  the  impediment  which  may 
conscience  be  opposed  at  lav 
proceedings.  A  court  tberefot 
sidering  it  against  conscience  t 
use  of  a  fine  levied  pendi^i^  s 
equity,  will  interfere  as  in  tiiepi 
ease.  And  this  principle  »  ■ 
Ingly  established  with  referr 
well  to  the  Statute  of  Fines  a 
Statute  of  Limitations  and  the 
of  Frauds.  Mackemie  v.  Tk€  tk 
qfPowis,  7  Bi-o.  P.  C.  Kd.  Tai 
Vide  also  PuUenty  v.  H'arrem, 
79,  and  the  observations  O! 
Planners  in  Blennerhaitet  v*  Bm 
Sc  Be.  10^ 


Lords  Commis- 
iioiiers,  Lord 
JL/mghbarmghy 
AMwntf  and 

LincolnVInn 

HaU,  4th  July, 

1783. 

Rent-charge  de- 
▼ised  to  a  wife, 
note  bar  of 
dower,  unless  so 
expressed,  or  the 
circumstances 
such  as  to  shew 
it  must  be  so 
intended. 


Pbarson  r.  Pearson. 

npHE  testator  gave  by  bis  will  ten  acres  of  land  to  bi 
-'-  subject  to  a  rent-cbarge  of  £\0  per  annum  to  his  w 
life,  and  £5  a  year  to  his  brother.  The  bill  was  filed 
widow  for  the  annuity  and  her  dower ;  and  the  only  questio 
whether  the  rent-charge  to  the  wife  was  a  bar  of  her  dower^ 
being  so  expressed  in  the  will.  Mr.  Kenyan  and  Mr.  L/ovi 
Lawrence  v.  Lawrence,  Eq.  Ab.  218,  219.  (l.Bro.  P.  C 
Davis  V.  Edwards  (before  Lord  Bathurst)  tbat  rent- char 
not  bar  dower^  unless  so  expressed.  On  the  other  side  wa 
yUla  Real  v.  Lord  Galway,  before  Lord  Camden.  (Hai 
Lit.  36  b.) 

Lord  Lot^hboroughn — The  law  b  perfectly  settled^  vi 
plain.    The  gift  of  an  annuity  to  the  wife  niay   be  a 
dower^  or  may  not,  according  to  the  language  of  the  will :  . 
V.  Kempstead,  (cited  in  the  same  note  upon  Co.  Lit.  36  b.] 
In  Filia  Real  v.  Lord  Galway*,  it  was  held  to  be  a  bar,  t 

od 

•  The  Reporter  having  been  favoured  with  a  very  accurate  note 
Cfimd«a's  Judgment  on  the  point  of  dower  in  this  case  (in  which  the  fotB 
on  the  subject  are  considered)  he  has  added  it  here. 

Lsrd  Chancellor  stated  the  testator  Mr.  Villa  ReoTs  will  to  be  as  folloii 
"  Iffive  and  devise  to  my  dear  wife  one  annuity  or  clear  yearly  sum 
of  lawful  Brilish  money,  to  be  paid  her  by  ^wo  equal  half-yearly  paymi 
which  annuity  I  give  her  during  her  natural  life,"  Sec,    And  sut^ti 

(a)  Since  reported  2  Eden,  236.    S.  C.  Amb.  466. 
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dtherwiae  the  other  devises  in  the  will  could  not  take  effect.  In 
this  case,  if  the  value  of  the  lands  should  not  be  sufficient  to 

satisfy 

ptyment  of  the  said  yearly  annuity  or  yearly  snm  of  ^200  to  my  wife  during 
ner  natuial  life,  I  give  and  bequeath  all  and  every  my  messnages,  cottages, 
Ac.  &c.  and  abo  my  personal  estate  as  hereinafter  mentioned ;  t.  e,  "  I  give 
and  devfaie/'  in  vrords  comprehensive  of  all  his  real  estate,  *'  to  trustees  and 
their  heirs,  in  trust  to  preserve  and  support  the  contingent  uses  and  remauiders 
from  being  defeated  and  destroyed,  and  for  that  purpose  to  make  entries ;  yet 
neverUieless  to  permit  and  suffer  my  daughter  or  her  trustee  hereinafter  bmo- 
tioned,  to  receive  and  take  the  rents  and  profits  of  all  and  singular  the  premises 
to  and  for  her  proper  use  and  benefit,  ana  to  let,  set,  and  demise  the  same  fofr 
the  best  rents,  without  talcing  any  fines  for  her  natural  life,  and  then  in  trust  for 
tlie  me  and  behoof  of  the  heirs  of  the  body  of  my  said  daughter,  and  in  default 
of  such  issue  remainders  over. 

AU  the  rest  and  residue  of  my  ready  monies  and  personal  estate  to  Lord 
Gmbtttjf  in  trust,  to  vest  the  same  in  tiie  purchase  of  lands,  to  be  conveyed  to  the 
trustees  in  trust,  for  the  same  uses  as  before  limited  of  his  real  estates. 

If  the  annuity  be  behind  or  unpaid,  lus  vrife  to  enter  on  the  said  estates,  or 
any  part  thereof;  or  into  any  estates  to  be  purchased,  to  disttain,  Sec,  till  arrears 
are  fully  paid  and  satisfied." 

Tiie  qaestionfl  upon  this  will : 

1*  Whether  Mrs.  Vilia  Real  is  to  take  this  annuity  in  satisfaction  of  dower 
out  of  her  husband's  real  estate  : 

8.  Whether  Mrs.  Villa  Real  is  entitled  to  this  annuity  clear  of  the  kind-tax. 

At  the  hiring  of  this  cause  two  cases  were  relied  upon  by  each  side  upon 
the  first  point : 

The  first,  the  case  of  Pitt  v.  Snowden,  determined  by  Lord  Hardwickey  where, 
upon  a  like  will,  he  determined  the  widow  to  be  entitled  both  to  dower  and 
amniity : 

The  other,  the  case  of  Arnold  v.  Kempstead,  where  Lord  Northington,  in  a 
similar  case,  was  of  opinion  that  the  widow  was  entitled  only  to  one,  and  put 
to  her  election. 

PUt§  V.  Snowden  was  thus :  Devise  to  his  wife  of  an  annuity  of  ^50  a  year 
payable  out  of  his  copyhold  and  his  freehold  messuages,  with  clause  of  entry 
and  distress,  to  be  made  good  out  of  his  personal  estate.  And,  subject  to  the 
aannity,  he  gave  his  freehold  messuages  to  his  three  children,  &c. 

AmM  V.  Kempslead.  Testator  gave  some  leasehold  estates  to  his  wife  for 
life,  and  then  pave  his  wife  <£lO  a  year,  (,£20  whereof  to  be  paid  within  twelve 
months  after  his  decease)  to  be  paid  to  her  yearly  during  her  natural  life,  or  so 
Umg  as  she  should  continae  a  widow,  out  of  Uie  rents  and  profits  of  his  freehold 
estates  in  Queen*s  Square, 

No  dtuse  of  entry  and  distress. 

Bat  gave  all  his  freehold  estates  in  Queen^s  S^iuure  to  his  son,  with  remainden 
over. 

The  case  now  before  the  Court  is  more  exactly  correspondent  in  the  form  of 
the  devise  to  FUts  v.  Snowden  than  to  the  other  ctde ;  tor  in  these  two  there  is 
an  express  clause  of  entry  and  distress,  whereas  there  is  no  such  power  in 
ArtuM  V.  Kempstead ;  and  they  more  perfectly  resemble  each  other  in  another 
ctrenmstance,  as  the  annuity  in  both  is  charged  upon  other  funds  not  subject  to 
dower,  as  well  as  upon  the  dowable  estate ;  whereas  in  Arnold  v.  Kempstead  the 
annnity  is  made  to  issue  only  out  of  the  freehold  estate  subject  to  dower. 

These  two  being  alike  in  all  their  circumstances,  I  must  admit  that  PitU  v. 
Smntden  is  an  authority  in  point  one  way,  Arnold  v.  Kempstead  tlie  other. 

The  onestion  upon  this  case  is  this : 

1.  whether  if  a  rent-charge  is  given  to  the  widow,  issuing  out  of  the  estate 
subject  to  dower  with  power  of  distress,  this  devise  shall  operate  as  a  bar  or 
satisfhction  of  her  dower. 

I  am  of  opinion  that  it  shall,  because  the  claim  of  dower  first  disappoints  the 
will,  and  second  b  incoosittent  with  it* 
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satisfy  the  two  annuities  and  the  dower  it  would  prove  it  was  in- 
tended  to  be  in  bar,  otherwise  there  is  nothing  in  the  will  to  sliew 

such 

It  is  admitted  that  evtry  devisee  mast  confirm  tlie  will  tn  toto,  if  be  claims  any 
interest  nnder  it ;  and  will  consequently  forfeit  sach  interest  if  be  impeaches  or 
intercepts  any  part  of  it. 

In  tliis  case  tiie  will  is  contradicted  by  the  claim  of  dower.  First,  Because  it 
puts  the  tmstees  out  of  possession ;  for  they  cannot  hold  the  whole,  subject  to 
the  annuity  and  distress,  without  being  in  possession  of  the  whole :  nur  can  the 
annuitant,  consistent  with  the  will  take  possesion  of  any  part,  because  her 
right  of  entry  into  the  whole  puts  her  out  of  possession  of  the  whole,  tiU  her 
right  of  entry  accrues  upon  derault  of  payment. 

And  tliough  the  present  case  gives  the  right  of  entry  upon  the  wliole,  or  any 
part  in  more  explicit  tenns  than  Pitts  v.  Snotcdeny  yet  the  general  power  of  entry 
and  distress  in  Pitts  y.  Snowden,  is  tantamount  in  this  particular. 

The  position  therefore  of  the  trustees,  being  co-extensive  with  the  annaities 
and  the  distress,  it  is  not  possible  in  such  a  case  to  make  the  land  subject  to  the 
dower  and  the  rent-chai'ge  at  the  same  time,  because 

As  annuitant  the  widow  must  be  out  of  possession  of  the  whole ;  as  dowress 
•he  must  be  possessed  of  a  part. 

Hence  it  rollows,  uiat  where  the  testator  gives  the  estate  subject  to  the  an- 
nuity, as  he  doth  in  this  case,  he  must  be  intended  to  give  subject  to  the  annaity 
oii2|f,  and  the  residue  of  the  rents  and  profits  being  given  to  tlie  devisee,  that  de- 
vise must  exclude  all  charges,  except  only  the  annuity. 

In  this  view  of  tlic  matter,  tlie  vndow  by  tiie  claim  of  dow^r  disappoints  the 
will  in  the  most  essential  part  of  tlie  testator^s  plan,  by  reducing  the  interest  of 
the  devisee,  and  loading  the  estate  with  an  additional  burthen. 

2.  The  claim  of  dower,  is  inconsistent  with  the  will  in  another  liglit,  as  it  will 
dioBtnish  the  annuity  itself,  which  is  contrary  to  the  very  words  of  the  will. 

The  annuity  is  either  given  over  and  above  the  dower,  or  in  satisfaction  of  it* 
He  uitended  only  one,  or  be  intended  both,  if  both,  he  intended  both  should  be 
enjoyed  in  their  fuU  extent ;  the  whole  annuity  and  the  whole  dower. 

Now  can  the  widow  enjoy  the  amuiity  as  the  will  has  given  it  if  she  clainu  her 
dower  ? 

It  is  most  clear  that  she  cannot : 

For  if  she  enters  into  a  third  right  of  her  dower,  she  must  sink  so  mnch  of  her 
amiuity  as  that  thini  ought  to  bear  in  proportion.  Th(U  is  a  violntiou  of  the  uiily 
and  whether  the  annuity  clashes  with  the  dower,  or  the  dower  with  the  annuity, 
it  is  equally  decisive,  for  she  can  never  eiijov  both,  unless  both  can  be  reconciled 
to  the  will: 

Nor  is  there  any  pretence  to  say  that  the  whole  annuity,  by  an  equitable  mar* 
shalment,  shall  \ye  thrown  upon  the  two  remaining  thirds  ^  because  that  would  in. 
terms  contradict  the  will,  which  charges  tlie  whole,  and  gives  tiie  power  of  dis- 
tress on  the  whole. 

This  is  sufficient  to  shew  the  testator's  intention  ;  it  is  an  intention  that  doe^- 
not  stand  upon  a  loose  presumption,  but  from  the  mode  of  devising  in  the  wtli^ 
itself; — and  then  the  case  comes  within  the  rule  of  Noys  v.  Alorduunty  that  no^ 
person  shall  dispute  a  will  that  takes  under  it. 

This  rule  is  universal  anC^without  exception ;  and  a  doweress  has  no  mor^ 
right  to  be  exempted  from  it,  than  any  other  devisee. 

The  cases  of  J^urrence  v.  Lawrence,  Hitchen  v.  HUchen,  Lenum  v.  Lemony  &a  — 
may  be  all  admitted  to  be  good  law  ;  the  will  in  all  these  cases  being  consistent 
with  the  claim  of  dower. 

In  all  these  cases  the  dowable  estate  was  devised  generally  ;  and  as  the  testm.^ 
tor  had  not  expressed  the  wife's,  bequest  to  be  in  satisfaction,  the  Court  woulcft 
not  presume  it,  and  the  estate  passed  cum  onere. 

There  no  violence  is  done  to  the  will;  and  the  wife  takes  no  more  from  th^? 
devisee  than  the  testator  intended  she  should  ;  nothing  being  declared  to  th^ 
contrary-. 

But  where  the  dowable  estate  is  so  divided  that  the  claim  of  dower  makes  9 
material  change  in  the  will  itself,  as  it  does  here,  the  widow  must  be  barred  by 
necessary  implication.    For  where  is  the  dift'erence  betweep  declaring  she  shall 
not  hold  both^  and  devising  so  that  she  cannot  hold  botli  without  disturbing  the 
vriJi? 

And 
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tuch  intention ;  and  there  must  be  such  an  intent  to  male  it  a 
bar  to  dower. 

The  cause  stood  over  in  order  to  enquire  into  the  value  of  the 
land ;  plaintiffs'  counsel  agreeing,  that  if  it  should  not  be  sufficient 
to  answer  the  annuities  and  the  dower,  the  widow  should  relinquish 
her  claim  (a). 

Marsh 

And  Uierefore  if  the  claim  of  dower  will  disappoint  the  wiU,  she  is  barred  of 
her  dower  by  necessary  implication ;  wliich  will,  according  to  the  doctrine  of  aU. 
the  cases,  be  equivalent  to  an  express  declaration. 
I  will  now  say  a  word  npon  the  case  of  Arnold  v.  Kempstead. 
There  is  no  power  of  distress  in  that  will,  and  yet  1  do  think  it  substantially 
within  the  reason  of  the  other  two  cases ;  for  the  very  ^ft  of  an  annuity  to  the 
wife  ont  of  the  dowable  estate  does,  from  the  nature  of  the  interest,  throw  her 
•ut  of  possession,  and  makes  the  claim  of  dower  inconsistent  witli  Uie  will. 

I  must  not  conclude  without  taking  notice  of  a  circumstance  tliat  may  be  urged 
against  my  opinion,  as  a  proof  of  intention  in  the  tes^ator  to  give  both  dower  aud 
aonaity  to  the  wife ;  and  that  is,  tliat  the  annuity  is  made  to  issue  out  of  more 
tiian  the  dowable  estate,  from  whence  it  may  be  argued  that  the  testator  enlarg- 
ed the  fund  for  payment  in  order  to  leave  sufficient  for  the  satisfaction  of  boUi 
the  demands. 

I  answer.  First,  That  it  is  totally  unknown  whether  he  extended  the  charge 
lad  the  remedy  with  that  view  ;  it  is  at  most  but  conjecture,  and  it  may  as  rea- 
sonably be  supposed  that  he  mcimt  only,  by  ang;mentin«;  the  security,  to  give  an 
easier  and  safer  remedy  for  rccoveiing  the  a;iniiity,  as  nothing  is  more  common, 
where  a  rent-charge  is  granted,  than  to  charge  an  estate  often  times  the  value 
for  the  payment  of  it. 

Secondly,  That  this  supposed  intention  i»  rebutted  bv  a  declared  intention  to 
the  contrary,  manifested  and  expressed  in  the  will  itself. 

I  wisli  these  cases  could  have  been  reconciled,  feeling  in  myself  a  modest  un- 
willingness to  sit  in  judgment  upon  two  men  greatly  superior  to  myself  in  learn- 
ing as  well  as  capacity ;  but  ttmt  wliich  in  a  private  man  would  have  been  pre- 
sumption, is  an  indispen.^able  duty  in  a  judge;  the  task  is  imposed  upon  me  by 
my  office,  and  I  undertake  it  with  more  case  of  mind,  knowing  tliat  there  is  a 
jurisdiction  superior  to  us  all,  wliicU  is  able  to  confirm  or  reverse  my  opinion  by 
n  final  decision. 
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(^a)  The  substance  of  tlie  following 
siote  was  subjoined  by  the  Editor  in  a 
note  to  the  case  o(  Arnold  v.  Kempsiemi, 
2  Eden,  236,  as  he  believes  it  to  contain 
^  correct  statement  of  the  present  doc- 
triue  npon  the  subject,  it  is  here  insert- 
ed, with  the  proper  alterations. 

The  general  doctrine  on  this  subject 
^pon  which  all  the  cases  agree,  has 
l>eeii  stated  as  follows :  The  right  to 
dower  being  iii  itself  a  clear  legal  right, 
mi  intent  to  exclude  it  must  be  drmoii- 
«trated  by  express  words,  or  by  clear 
Slid  manifest  implicatiun ;  the  instru- 
ment must  contain  some  proviifion  in- 
consistent with   the  assertion  of  the 
vight  to  demand  dower.    Vide  cases, 
ciL  sup.  Strakan  v.  Sutton,  S  Ves.  2 19. 
JBirmingham  v.  Kirwan,  2  Sch.  ,Sc  Lef. 
4-t4.  Jjtrd  Dorchester  v.  Earl  of  Effing- 
ham^ Coop.  Ch.  Kep.  .319,  and  cases 
^post.   There  has,  however,  been  aeon- 
liderable  difference  of  opinion  as  to  tlie 
lippUcation  of  this  rule  to  the  case  of  a 


devise  of  an  annuity  to  the  widow, 
charged  upon  the  real  estate.  I'be  tirst 
case  in  which  the  question  arose  (for 
the  early  cases  merely  decided  that  the 
gift  of  an  estate  to  another  person  did 
not  exclude  the  wife  from  claiming 
dower,)  was  that  of  Pitts  v.  SnowdeUf 
before  Lord  liardwicke^  cit.  sup.  His 
Lordship  there  held,  that  a  devise  to 
the  widow  of  an  annuity,  with  a  clause 
of  entry,  did  not  bar  her  of  dowen 
This  was  followed  by  Arnold  v.  Kcmp" 
stead,  in  which  Lord  Soi-thington  de- 
termined against  the  claim  of  the  wi- 
dow ;  but  it  does  not  appear  that  Pitts 
v.  Snowdcn  was  cited  :  it  is  indeed  most 
probable  that  it  was  not,  as  his  Lord- 
ship would  hardly  have  over-ruled  tiie 
decision  of  so  great  an  authority  with- 
out having  noticed  it  and  stated  his 
reason.  The  next  case  was  VUkweal  r. 
Lord  Galtvay^  (Amb.  682.  and  more 
fully  rt'ported  supra.)  before  Lord  Ccrw- 
dtnp  His  Lordship  having  the  two  cor* 
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flicting  snthorities  before  him,  adopted 
the  opinion  of  Lord  Northington,  and 
Mas  afterwards  followed  by  Sir  Thomas 
SeweUj  in  Jones  v.  CoiUer^  Amb.  730. 
and  Mr.  Justice  BuUer^  in  Wake  ▼. 
ffake^  post,  vol.  iii.  S55.  S.  C*  1  Ves. 
jiui.5d5.    The  opinion  of  Lord  Hord- 
wiek€f  on  the  other  hand,  in  favour  of 
the  chiim  to  dower,  has  been  adopted 
by  Lord  Rasstyn,  in  the  principal  case, 
by  Lord   ThMrlow  in  Forster  v.  CooAr, 
post,  vol.  iii.  S47.  and  received  consi- 
derable countenance  in  the  elaborate 
judgment  of  Lord  AlvanUy  in  French  v. 
Davies,  8  Ves.  jnn.  572.   His  Lordship 
however  did  not  go  the  length  of  siving 
any  determination  upon  the  subject 
tiiat  case  only  deciding  that  an  annuity 
claimed  out  of  a  mixed  fond  composed 
of  the  real  and  personal  estate  did  not 
bar  the  ¥ridow.    The  last  case  upon 
this  point  is  Gremtorex  v.  Cory,  6  Ves. 
615.  which  however  did  not  meet  with 
a  very  foil  discnssion.    la  that  case. 


the  like  point  as  to  the  claim  o 
mixed  fond,  was  a^rain  decided  I 
Alvanley  in  the  same  manner. 

Though  the  number  and  yi\ 
these  authorities  are  tluis  nicely 
ed,  yet  it  seem.^  probable  both  t 
more  recent  date  of  the  deciska 
vour  of  the  claim  to  dower,  an 
the  language  which  the  Court  liai 
ed  in  those  and  similar  cases, 
stronger  indication  of  intentioi 
DOW  be  required  in  order  tp  i 
widow  to  her  election,  than  th 
devise  of  an  annuity  with  a  pi 
entry  to  enforce  the  paymeal 
This  conclusion  also  derives  gn 
port  from  the  late  decision,  1 
claim  to  dower  is  not  barred  I 
vise  to  the  widow  of  land  for  liHe 
is  part  of  the  same  estate  out « 
she  claims  dower.  Birmingham 
iTttif,  Lord  Dorchester  v.  £arl  ^f 
ham^  ante. 


Lords  Commis« 
aioners.  Lord 
Jjoughberoughf 
Ashiwrstf  Hothanu 

Devise  to  trustees 
to  invest  in  stock 
land  pay  dividends 
to  testator's  son 
for  life,  and  after 
his  decease  to  his 
eldest  son  and  his 
heirs  for  ever,  and 
in  case  of  their 
death  without 
Isine,  to  his  (tes- 
tatoi^s)  nearest  re* 
fation,  and  the 
nearest  relations 
of  such  nearest 
relation  for  ever. 
1st.  This  is  a  dou- 
ble contingency, 
and,  in  the  event 
of  the  son  dying 
vrithont  issue,  is 
good.  Sd.  It  goes 
to  the  person  who 
vras  nearest  re- 
lation at  the  time, 
the  half-sister ; 
though  there  were 
living  representa- 
tives of  a  person 
as  ne^r,  ots,  a  half 
brother. 


Marsh  v.  Marsh. 

MIL  BOURNE  fVARREN  made  his  will,  and  ordci 
personal  estate  to  be  jaid  out  in  the  purchase  of  stoci 
that  the  trustees  should  pay  the  interest,  ^c.  to  his  son  If 
Warren  for  life,  and  from  and  after  his  decease  to  his  eld( 
and  his  heirs  for  ever;  and  in  case  of  their  death  without  issue 
his  (the  testator's)  nearest  relation,  and  to  the  nearest  relali 
such  nearest  relation  for  ever.  At  the  time  of  making  the  w 
testator  lived  separate  from  his  wife. — He  had  only  one  soi 
was  unmarried  (and  who  afterwards  died  in  tlie  life  of  his  fs 
be  had  a  haltsister,  the  plaintifF:  and  there  were  also  alive  cli 
of  a  deceased  half-brother,  who,  with  the  testator's  widoWj 
the  present  defendants. 

Mr.  Madoch  and  Mr.  BrowUy  for  the  plaintiff,  insisteci 
under  the  description  of  nearest  relation,  no  single  person 
take  but  the  half-sister,  she  being  nearer  than  the  son  of  th 
brother.  The  wife  cannot  take  under  the  description  of  a  rel 
IVorsley  v.  Johnson,  3  Atk,  758. 

Mr.  Scott,  for  the  widow. — The  claim  of  the  widow  w 
supported  on  other  grounds. — She  contends,  that  the  contin 
upon  which  the  property  is  given  to  the  nearest  relation  is  too  n 
and  that  the  testator  has  died  dierefore  intestate,  and  the  estate 
distributed,  of  which  she  claims  her  own  share,  and  also  that 
/deceased  son,  as  his  reprc8entatiTe« — ^Tbe  question  therefc 
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to  take  place,  or  a  double  contingency,  one  part  of  which  not  hav-  wv-*/ 

ing  happened,  the  other  is  good  :  as  if  the  devise  had  been  to  his  Marks 

ion,  and  after  his  decease,  to  his  eldest  son,  if  he  should  have  one,  Ma^h. 
if  not,  then  over. — But  that  intent  is  not  expressed  here  any  more 
than  in  Clare  v.  Ciare,  For.  21.  vrhere  Lord  Talbot  said  that  it 
could  not  be  altered  by  the  subsequent  event. — Stanley  v.  height 
2  P.  W.  6l8.  the  only  case  against  it  was  over*ruled  by  the  case  of 
Clare  v.  Clare. — Burgess  v.  Burgess,  1  Mod.  1 14. 

Mr.  Selnyn  and  Mr.  Hood,  for  the  children  of  the  half-brother, 
cited  Higgim  v.  Dowler,  2  Vern.  600. — Stanley  v.  Lee,  as  cited 
For.  23.     They  contended  if  there  had  been  five  or  six  persons  in 
e^ual  degree,  that  they  must  have  taken  equally,  there  could  be  no 
pr^erence ;  that  in  this,  as  in  every  case  where  the  testator  has 
used  such  words  that  the  Court  cannot  give  them  a  construction,  it 
will  let  in   the  next  of  kin. — In  Whithorn  v.  Hartis,  9,  Vta.59JJ. 
such  relations  only  were  held  to  be  within  the  description  as  were 
within  the  statute  of  distribution,  2  Ch.  Kep.  77.  Thomas  v.  J/b/e, 
For.  251.    Grecw  V. /f orchard,  (ante,  31.) — ^Where  there  is  a  doubt 
the  Court  always  leans  in  favour  of  the  next  of  kin.     Sheffield  v» 
Lord  Orrery,  3  Atk.  282. — and  this  goes  in  exclusion  of  the  wife* 
Worsley  v-  Johnson. 

Lord  Loughboroughj  Lord  Commissioner. — ^The  testator  did 
not  mean  to  restrain  the  interest  of  any  one  but  his  son :  If  the 
son  bad  a  son,  that  son  would  have  taken  the  whole  from  his 
birth. — It  is  a  clear  double  contingency,  one  way  good  the  other 
not  so  (a).  Upon  the  decease  of  William  without  issue,  the  re- 
mainder over  was  good. — There  is  no  affectation  of  a  perpetuity. 
The  devise  is  ''  to  my  nearest  relation,  and  the  nearest  relations 
**  of  my  nearest  relation  ;  the  nearest  relation  at  the  time  was  the 
half-sister  (6).  If  there  had  been  more  persons  in  the  same  degree 
tfiere  must  have  been  a  division,  because  each  wx>uld  have  been 
nearest  relation. 

Ashhurst,  Lord  Commissioner. — It  is  a  contingency  with  a 
double  aspect :  In  the  event  that  has  happened,  it  is  lawful. — He 
meant  that  whoever  happened  to  be  bis  nearest  relation  at  the  time 
of  the  event  should  take,  not  any  representative. — It  is  therefore 
dear  in  favour  of  the  plaintiff. 

Hotham,  Lord  Commissioner^ — Of  the  same  opinion. 

Decree  for  the  plaint^. 

(«)  A«  to  this  vide  Feame,  C.  R.  37S.  which  was  said  to  have  been  determin* 

el  «eq.  ed  npon  principle,  the  Coort  not  h«vinf 

(A)  See  a  timilar  decision  in  a  case  of  been  aware  of  liie  present  cMe. 
SmUh  ▼•  Cmmpbiett,  cit  1  Mad.  Rep.57. 

Jeacock 
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g  ^^  Jeacock  If.  Falkener. 

i^8efj.HiW9 
M8&  65.        HTHOMJS  CROfVDER  in  1764,  entered  into  a  bond  to 
1  Cox,  ST.  trustees,  reciting  that  he  was  desirous  of  providing  for  one  of 

«Sd  Marehj^it,  the  defendants,  Thomas  Crowder,  his  natural  son,  then  about  four 
7%ihS»^  years  old,  and  conditioned  that  his  executors  should,  six  months  after 

5tb  J«/y  178S,  be-  bis  decease,  pay  the  sum  of  £oflOO  to  the  trustees  for  the  use  of  the 
fore  Lords  Com-  said  Thomas  Crowder,  the  interest  to  be  applied  for  his  uiainter 
^MurMMwi^  nance  and  education  till  twenty-one,  and  the  principal  then  to  be 
AMtmd^Uuiam.  pRid  to  him ;  but  if  he  should  die,  living  the  father,  or  under  twenty* 
Bond,  condition-  o^e,  then  not  to  be  paid.— In  1778,  Crowder  made  his  will, 
•d  that  executors  whereby  he  gave  the  defendants,  tlie  trustees,  all  his  estates  in 
^wd'wntLtn  ^"**'^^  pay  legacies,  and  to  lay  out  i^l5,0(X)  on  securities,  and 
(if  he  should  at- '  ^p  *PP'y  £^00  per  annum  to  the  education  of  Thomas  Crovoder 
lain  that  age)-,  by  t31  twenty-five,  and  then  to  pay  to  him  the  <£l5,(XX);  but  ff  be 
tS*fiitir'^\'c  ^^^'^  marry  between  twenty-two  and  twenty-five,  and  should  die, 
^15,000 to trns-  ^o  pay  the  whole  to  the  issue;  and  if  he  should  die  umnarried 
tees  to  pay  £900  before  twenty-five,  he  gave  the  whole  over ;  the  residue,  so  far  as 
^i!!!^t^J^f  «£l  5,000  to  Caleb  Jeacock  for  life,  remainder  to  his  childi'en  ;  but 
thesontiU35,and  i^  the  residue  should  exceed  <£l5,000,  then  half  the  surplus  to  go 
then  to  p«y  him  to  Thomas  Crowder,  the  other  half  to  tlie  Seacocks, — The  bill  waa 
ifh^'SiS*'^^  filed  by  the  JeacockSj  praying  that  the  legacy  given  to  Thomas 
BMrry  between  «2  Crowder  by  the  will,  might  be  declared  to  be  in  satisfaction  of  the 

and  95  and  die,  to  sum  secured  by  the  bond. 
9«y  the  whole  to 

tiiefssne:but  if         nn.  %        i  r»«  i    ^     •?  ^mr,^ 

fiediednnnmnied       -Llie  cause  was  heard  £Sd  Apnl,  1782. 

1>efore  f  5,  the 

SSliw  U^t  IS!      ^^'  ^^^?fi^^^f  f^^  *e  plaintiff.— These  are  portions  for  the 
ttsfactioo  of  the  *  maintenance  and  education  of  this  young  man.     Where  Crowder 

b  disposing  of  his  whole  fortune,  he  seems  to  have  equal  intent  to 
provide  for  the  Jeacocks  by  an  equal  distribution  of  his   fortune. 
The  circumstance  of  these  two  sums  being  for  the  same  purpose, 
I  296  1      *•  sufficient  to  make  one  a  satisfaction  for  the  other.     Copley  v. 
*'  .  Coplej/y  1  P.W.  147.  Clarke  V.  Sewel,  3  Atk.96.  Lee  v.  [y Aran- 

da,  3  Atk.  419.  1  Ves.  323.  Eq.  Abr.  203. 

Lord  Chancellor. — ^lliose  cases  do  not  apply,  they  are  cases 
ynhtwe  legacies  are  adeemed  by  subsequent  acts. 

Mr.  Mansfield  offered  to  read  evidence  to  prove  a  conversation 
between  the  testator  and  one  of  his  trustees,  in  which  he  mentioned 
his  intentions  respecting  the  provision  for  Thofnas  Crowder.  This 
being  objected  to,  he  cited  2  Vern.  593.  1  Ves.  323.  3  Atk.  77.  as 
cases  where  such  evidence  had  been  allowed. 

Lord  Chancellor. — Evidence  cannot  be  read  to  prove  what  the- 

testator  meaift  by  the  words  used  in  his  will^  but  it  may  as  to  facts 

upon  wjiich  the  te5tator  made  his  will. 

Mr- 
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Mr.  Uoydf  on  the  same  side,  cited  the  case  of  Erritigton  ▼•  17S3. 

Braughlon^  in  the  House  of  Lords,  (Bro.  P.  C.  12.)  M'here  the  n^pv-^ 

attome/s  evidence  of  Sir  Brian  BroughtorCs  declaratioa  of  his  Jbacock 

intention  at  the  time  of  making  his  will,  was  allowed.  Falkbmib* 

Mr.  Jttorney-'General  for  the  defendants,  cited  Brown  v.  Sel^ 
tyn^  For.  240. 

Lord  Chancellor, — If  this   evidence  be  offered  to  explain  the 
will,  I  must  reject  it ;  if  otherwise,  I  must  consider  it  further. 

Mr.  Mansfield  gave  up  the  point  of  evidence. 

Ijord  Chancellor. — ^The  rule  is,  that  where  portions  are  charged 
DO  an  estate  which  will  go  to  the  eldest  son,  additional  portions  on 
condition  shall  be  like  laws  made  after  others,  and  repeal  the  for- 
mer; but  there  is  no  case  where  such  a  provision  as  this  has  been 
■o  held.  Here  the  bond  is  the  original  gift ;  then  the  will  provides 
for  that  only  child  and  other  relations. — He  chose  to  give  it  to  the 
child  until  he  should  be  twenty-five  years  of  age ;  but  be  gives  it 
over  as  effectually  if  he  dies  without  issue  between  twenty-one  and 
Iwenty-two  as  if  he  died  before  twenty-one.  The  intent  of  the 
testator,  collected  on  fair  grounds  that  the  party  should  not  have 
hath,  is  the  only  ground  on  which  such  a  decree  can  be  made,  llie 
bond  here  is  not  satisfied  by  the  legacy;  the  <£  15,000  must  there- 
fore be  applied  to  the  trusts  of  the  will. 

This  cause  was  re-heard  before  the  Lords  Commissioners,  5th        [  2fff  J 
July 9  1783.     The  argument  was  little  more  than  a  repetition  of 
the  former,  and   the  same  cases  were  again  cited.     Immediately 
upon  the  close  of  the  argument  the  Lords  Commissioners  gave 
judgment. 

Lord  Loughborough. — ^Though  Crowder  gave  the  legacy  pay- 
able at  twenty-five,  with  a  supposition  that  the  legatee  might  marry 
at  twenty-two  with  consent,  in  case  of  his  death  before  twenty-five 
without  issue  it  sinks  into  the  residue.     The  next  object  of  his 
bounty  was  the  family  of  Jeacock;  he  gives  them  the  residue,  but 
if  that  should  amonnt  to  more  than«£l5,tXX>,  the  surplus  was  to 
be  divided   between  them   and  Thomas  Crowder,     Long  before 
this  time  the  bond  was  given  for  £5,000  payable  to  Thomas  Crow^ 
der  at  twenty-one.     It  is  contended  he  was  not  to  have  this  £5,000 
on  account  of  the  legacy  given  by  the  will.     In  order   to  this  they 
should  shew  an  intent  that  he  should  not  have  the  £5,000. — Thej 
have  raised  an  idea  that  the  testator   meant  an  equality  between^ 
Crowder  and  the  Jeacocks,  but  no  such  idea  prevailed ;  tor  CrotD- 
der  was  certainly  to  have  £  15,000,  so  that  the  circumstance  is  not 
made  out.     It  would  be  difficult  to  shew  that  the  testator  reeoUrcted 

the* 
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the  bond  and  meant  to  satisfy  it.  There  is  a  stron?  circumstance 
m  the  case  to  shew  that  he  did  not  mean  this^  for  in  a  legacy  to 
his  housekeeper  in  the  same  will^  he  expressly  gave  it  in  satisfac* 
tion.  As  to  the  case  of  portions,  and  the  Court  saying  that  parties 
shall  not  take  double  portions  against  a  general  representative  either 
in  land  or  money;  here  they  are  not  portions,  but  Crorvder's  share 
is  to  be  made  equal  if  there  is  more  than  £30,000.  It  is  taking 
tbepreciptmm,  not  a  part  out  of  it. 

Ashhurst,  Lord  Commissioner. — ^The  testator  knew  that  where  a 
legacy  was  to  be  a  satisfaction  it  was  necessary  to  say  so. — Here 
the  legacy,  if  considered  as  a  satisfaction,  might  have  been  a  de- 
triment, as  it  was  not  payable  till  twenty-five,  and  the  bond  was 
payable  at  twenty-one. 

Hothatn,  Lord  Commissioner,— -concurred. 


Lord  Thurlow^H  decree  affirmed  (a). 


(a)  Vide  Grave  y.  Earl  iifSaUsbwryj 
pott,  4S5,  and  as  to  the  doctrine  upon 
the  satisfaction  of  debto  by  le«(acies, 
Mr.  Cox*8  note  to  Chtaicei/s  case,  l  P. 
W.  «09.  S Koberts on  Wills,  5.  HaUace 


V.  Potufinei,  11  Ves.  549.  As  to  satisftc- 
tion  of  covenants  to  provide  for  a  wife, 
vide  Hayues  v.  I^ico^  ante,  129.  of  cove- 
nants to  provide  for  chUdren,  Wmrrtm 
V.  tVurrai,  post,  305. 


t«98] 

S.C. 
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Ixirda  Commit- 
iionert.  Lord 

Testator  gave  the 
vteof^SOOto 
kit  virife  for  life, 
and  after  ber  de- 
ceate  made  a  dit- 
position  of  partt 
of  the  prinapal; 
he  then  gave  se- 
veral ot&r  de- 
Yitet,  and  after* 
wardt  to  J,  M. 
«£lOO.    J.M. 
died,  leaving  the 
widovr,  held  that 
his  legacy  was 
vestea  and  trant- 
mitsible. 


MoNKHousB  V.  Holme. 

JONATHAN  MONKHOVSE,  by  will  dated  14th  April, 
1 76 1,  ffave  to  his  wife  |he  use,  interest,  and  produce  of  £800 
during  her  life,  to  be  raised  out  of  his  personal  estate ;  and  from 
and  after  her  decease  gave  and  disposed  of  the  said  sum  of  ^800,  in 
manner  following ;  that  is  to  say,  to  Letitia  Ball  £100,  to  Mary 
Monkhouse  £200,  to  Edward  and  Charlet  Holme  £}00  each,  to 
Mary  Hall  £5  a  year.  Then  followed  other  devises,  some  of  real, 
aome  of  personal  estates ;  among  others,  to  a  servant  £5,  and 
then  the  legacy  on  which  the  question  arose.  I  also  give  to  Jona* 
than  Monkhouse,  son  of  my  brother  George,  the  sum  of  £100. 
He  then  gave  the  rest  and  residue  to  his  wife.  The  nephew,  Jona" 
than  Monkhouse  (legatee  of  the  £100)  died  in  June  177K  His 
fiuber  administered  to  him,  and  the  plaintiffs  are  his  representa- 
threa.  Elizabeth,  the  widow,  lived  till  October  1779>  and  made 
the  defendant  her  executor. — ^Tbe  bill  was  filed  for  the  £100 
Iqpicy. 

Mr.  Selwyn  and  Mr.  Scott  for  the  plaintiffs,  contended,  first. 
That  this  legacy  of  £100,  was  txot  part  of  the  £800,  or  second, 
if  it  was  9o,  still  it  was  a  vested  legacy  in  Jonathan  Monkhouse, 

the 
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the  nepheWy  and  transmissible  to  his  representative.    They  argued  -        1783. 

the  first  point  from  the  intervening  legacies,  but  relied  little  upoo  ^^v-^ 

it,  principally  relying  upoo  the  second  point,  that  it  was  a  re-      Mokkm^uw 

versionary  interest,  vested  at  the  death  of  the  testator,  and  only         Holmb. 

postpoo^  to  give  the  >vidow  the  use  of  the  fund  during  her  life ; 

and  cited  2  Eq.  Ab.  548. — Kemp  v.  Dave^^  (ante,  p.  }20,  note.) — 

Pawsey V.Edgar  (ante,  p.  19I9  note.) — Dawsonv.  Killet  (ante,  p. 

119) — Morgan  v.  Gardener^  in  the  Exchequer  (ante,  p.  IQS,  note.) 

iVes.  20s.  — Barnes  V.Allen  (ante,  181.)— 1  Ve8.44.— 1  P.W. 

566. 

Mr,  Xenyon,  Mr.  udfnfeit,  and  Mr,  Lloyd,  for  the  defendants, 
contended,  that  the  plaintiffs  had  themselves  put  upon  this  legacy 
the  construction  of  being  part  of  the  £800,  never  having  filed  their  ^ 
bill  till  after  the  death  of  the  wife ;  that  there  was  a  direction  after 
this  legacy  in  the  will,  to  apply  the  £800  to  the  foregoing  legacies, 
and  that  this  supposition  raised  the  general  question. — ^The  cases        [  ^99  J 
of  real  estate  should  be  put  out  of  the  question,  an  uniform  dis* 
tinction  havii^  been  taken  between  them  and  cases  of  personalty. 
— ^This  disposes  of  King  v.  Withers,   and  Hutckins  v.  Foy ;  upon 
ivfaich  last  Killet  v.  Dawson,  and  Kemp  v.  Davy  depend,   but 
"wherever  the  legacy  arises  out  of  personalty,  the  rule  is,  that  if  it 
is  given  by  wonls  de  future,  the  legatee  must  live  to  the  time  in 
order  to  Uke;  though  if  the  gift  be  by  ^ords  de  prasenti  to  be  paid 
infuturo  it  vests.    This  rule  is  laid  down  in  1  Eq.Ab.  295,  and 
has  obtained  ever  since.     In  Norris  v.  Hutkwaite,  in  the  Exche- 
quer, (ante,  182,  note.)  it  was,  at  the  decease  of  my  wife,  or  if  she 
marry,  I  then  give  £500  out  o/*  the  fund  to  my  sister:  the  sister 
died  in  the  life  of  the  wife. — Mr.  Baron  Eyre  laid  down  the  law, 
that  it  was  not  a  case  of  contingency,  nor  did  it  depend  upon  its 
being  a  mixed  fiind,  because  the  personalty  was  sufficient,  and  the 
real  estate  only  collateral.    It  must  be  determined  upon  the  rule  of 
kw,  the  time  of  the  gift  being  fiiture,  and  the  party  dying  before 
die  event  happened,  the  legacy  lapsed. — In  Smith  v.  Salmon,  Ex- 
chequer, 23d  June,  1778,  it  was  to  layout  £500  an  land  or  im 
stock,  and  pay  the  yearly  interest  to  testatrix^ s  sister,  and  from 
and  after  her  decease ^  she  gave  and  bequeathed  £\Q0  thereof  to 
Margaret  Smith,  who  died  in  the  life  of  the  sister;  the  Court  held 
the  legacy  was  lapsed.     In  the  case  of  Barnes  v.  Allen,  tlie  worda 
were  immediate,  though  the  distribution  was  future. 

The  cause  stood  over  till  the  7th  July,  when  judgment  wa» 
given. 

Lord  Loughborough. — ^Two  points  have  been  contended.  First, 
Hiat  this  is  a  single  legacy,  payable  out  of  the  assets,  not  an  a/i- 
quot  part  of  the  £800.  As  to  that,  though  it  is  not  clear  from  the 
penciling  of  the  will,  yet  it  is  contrary  to  the  sense  of  the  parties, 
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atul  the  apparent  intenfion  of  the  testator.  The  second  is,  that  if 
part  of  tlie  £800,  it  is  lapsed  by  the  death  of  the  legatee.  The 
;£800  is  a  gift  to  the  trustees,  to  pay  the  interest  to  the  wife  for 
her  life^  and  then  in  parts  and  shares.  Thai  shews  liis  intent  to  be 
to  give  a  vested  interest  to  the  several  legatees,  liut  this  is  said  to 
be  contrary  to  the  rule  of  not  vesting  legacies  given  by  words  de 
futuro,  I  rather  take  the  rule  to  be^  that  where  the  time  is  annexed 
not  to  the  form,  but  to  the  substance  of  the  gift,  there  it  lapses  by 
the  death  of  the  legatee.  There  are  instances  botli  ways  in  Dyer^ 
59  b.  oji  the  will  of  Lord  Latimer.  The  rule  in  legatory  cases  is 
taken  from  the  civil  law.  It  is  of  importance  that  the  rule  should 
be  the  same  in  both  courts;  there  is  much  upon  it  in  Swinburne, 
30,  34,  with  various  limitations  and  exceptions,  but  there  is  little 
precision  in  it :  but  the  authorities  there  cited,  upon  being  ex- 
amined, clear  the  matter.  Tlie  Digest,  L.  36.  tit.  ^.  L.  21.  Si  diei 
says  si  certa  sit  dies  legati,  statim  cedit;  si  incerta,  nisi  tempus 
obtigit,  neque  res  pertiuere,  veque  dies  legaiicedere  potest  {a).  If 
the  day  b  certain,  it  is  vested ;  but  where  uncertain,  tlie  true  qucs* 
tion  will  be,  *^  whether  it  is  the  nature  of  a  condition,"  for  if  it 
is  conditional,  then,  in  the  very  nature  of  the  thing,  the  time  is 
annexed  to  the  substance  of  the  gift,  as  in  the  case  of  mBnittge, 
of  puberty,  or  of  any  other  situation  of  life ;  when  the  arrival  of 
the  time  is  a  condition,  without  which  the  testator  would  not  have 
made  the  gift.  In  Cloberrys  case,  2  Vent.  342,  Lord  Notting- 
ham said,  the  giving  interest  shews  no  contingent  legacy  wsaa  in- 
tended. Tlie  anonymous  case  in  2  Vent.  347,  approved  in  Pjii- 
bury  V.  Elkin,  1  P.  W.  566, 1  take  to  be  good  law  ;  the  limitation 
over  was  not  in  the  nature  of  a  condition.  Corbet  v.  Palmer, 
2  £q.  Ab.  .548,  is  to  the  same  effect.  In  Lowlands  v.  Step/tenson^ 
in  the  Exchequer,  1773,  the  legacy  was  held  to  be  vested.  lu 
Killet  v.  Dawsoft,  before  Lord  Thurlow,  it  was  not  a  condition, 
but  held  to  be  vested;  Barnes  v.  AUcn,  was  to  the  same  effect. 
If  orris  v.  Huthwaite,  in  the  Exchequer,  a  few  years  ago,  was  cited 
against  this ;  but  if  the  note  that  was  read  was  taken  accurately,  I 
do  not  agree  with  the  rule  there  laid  down,  tliat  a  legacy  given  in 
future,  where  the  legatee  dies  before  the  time  lapses ;  but  where 
the  time  is  annexed  to  the  substance  of  the  gift,  as  1  before  said. 
Smith  V.  Salmon  is  not  a  case  from  which  one  can  reason ;  the 
penning  of  the  will  was  extremely  special,  and  the  Lord  Chief 
Baron  has  told  us  the  determination  went  on  the  special  penniog 
of  the  will  (6).  There  is  a  case  which  has  not  been  cited,  which 
IB  stronger  for  vesting  than  most  of  those  which  have  been  cited. 
It  was  in  the  House  of  Lords,  in  1727,  and  is  correctly  stated  iit 
Mr.  Browns  Cases  in   Parliament,   upon  an  appeal  from  Lord 


(a)  See  all  the  passages  upon  this 
poiut  in  the  Digest  given  at  full  length 
m  Hanton  v.  Grnhamy  6  Ves.  i?45,  in  Sir 
tV.  CiranVs  very  able  jndgnient. 


(6)  These  two  cases  were  over-roled 
in  Btnyon  v.  Maddison^  pobt,  vol.  ii.  75. 
and  MoUsu'orth  v.  Vvlent'drihf  pokt, 
vol.  iii.  6. 

King, 
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49Qt  V.  VEstrmge,  3  Bro.  P.  C.  337.)  that  the  words 
e  annexed  to  tlie  gift  v^as  very  clear ;  but  the  probable 
'  determiDation  is,  that  it  was  a  residue  (a).  One  might 
ict^  a  different  determination  if  it  had  been  die  case  of 
I^acy.  The  circumstance  of  introducing  a  legatory 
J  Ae  word  **  after'*  canuot  be  construed  so  to  affect 
I  to  male  it  a  condition.  The  solid  substantial  distinc- 
bether  the  testator  meant  it  as  a  condition.  This  cannot 
lied  as  making  a  new  rule  of  law.  -Tlie  rule  (which  I 
\  that  of  the  civil  law)  not  being  broke  in  upon,  but  allow* 
MPistraed  as  it  was  by  Lord  Talbot,  Lord  Hardzmcke,  and 
ir/btr.  We  are  all  of  opinion  that  the  legacy  vested^  and 
sat  must  be  paid  from  the  death  of  the  wife*. 

lies  ofHoleero/t  v.  Phittion,  at  the  Rolls,  May  94, 1784,  and  Benym 
y  (post,  vol.  ii.  p.  r5.)  support  the  doctrine  of  this  case,  witli  which  the 
imnt.  There  nas  been  a  snbsecfa^t  case  in  the  Exchequer,  Hamit- 
,  18th  of  Juncy  1787,  which  has  received  a  shnilar  decision ;  and  where 
Aorrtf  V.  HuthtCaite  was  again  reprobated.  Vide  also  ScurfUld  v. 
if  vol.  iii.  90. 


1783. 


df  the  cases  upon  t^  sub- 
» have  been  actually  decid- 
i  distinction  between  a  re- 
sc^neral  legacy.  Lord  Al- 
Ji  in  Booth  v.  Booth,  4  Ves. 
that  he  thought  there  might 
itinction,  but  botbhisLord- 
case,  and  Sir  ir.  Grmitf  in 
ent  case  of  Hanson  v.  Gra' 
t48,  observed,  that  it  wa<i 


not  necessary  in  Love  v.  L* Estrange  to 
resort  to  that  circumstance;  the  deter- 
mination being  rally  warranted  by  the 
decision  in  Doe  v.-  Lea,  3  T.  R.  41,  and 
the  principles  laid  by  Lord  Mansfield 
in  GoodtUley/.  Whitby,  1  Bur.  2f&  For 
tiie  general  cases  upon  this  point,  vide 
the  Editor's  note  to  Killet  ▼.  Daursm^ 
ante,  119. 


MOMKHOIiSltf 

r.; 

HOLMK. 

[  SOI  ] 


^The  Earl  of  Pembrgkb  and  Others/tru^ees,  and 
Lord  Viscoimt  Boling broke. 

lanor  of  Beckenham  in  Kent,  was  vested  in  trustees  with 
sr  to  sell^  laying  out  the  money  to  the  uses  under  a  set- 
by  which  Lord  Bolingbroke  was  entitled  to  a  life  estate, 
lainders  over.  Lord  Boliiigbroke  had  granted  rest- 
Q  the  estate  to  Hans  Wintrop  Mortimer,  Esq.  and  Mrs. 
rhe  trustees,  with  Lord  Bolingbroke,  afterwards  sold  th6 
ithout  notice  of  the  rent  charges)  to  Cator  the  plaintiff, 
I  Bolingbroke  covenanted  that  the  premises  were  free 
mbrances.  TThe  trustees  invested  the  purchase  money  in 
annuities.  Lord  Bolingbroke  granted  the  annual  divi- 
ring  his  life  to  Boldero,  one  of  the  defendants,  with 
nt  that  tlie  money  should  not  be  laid  out  in  land 
is  life-time;  and  the  trustees  gave  him  a  letter  of 
(irrevocable)  to  receive  the  dividends.  Boldero  knew 
i-sea  annuities  were  the  purchase  money  for  the  estates 
lent,  but  knew  nothing  further  of  the  circumstances. 
re  afterwards  evicted  Cator,  who  filed  the  present  bill  to 

V  have 


Lords  Commis- 
sioners, Lord 
L/tufrhlforovgh'f 
Ashhursty  and 
Hotham, 

Purchaser,  wit^* 
out  notice  of  a 
row  t-cliar|^e,tran»- 
fcrs  stock  in  pay- 
ment; the  party 
entitled  for  life 
grants  an  annuity 
out  of  the  divi- 
dcnd,serured  bya 
letter  of  attorney 
to  receive  the  di- 
vidends, to  a  per* 
son  who  had  not 
notice  of  the 
transaction ;  the 
purchaser  of  the 
estate  is  evicted 
by  grantee  of  the 
rent-charge,  he 
has  no  lien  otf 
the  stock. 
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1783.         have  the  South  sea  annuities  re-transferred,  insisting  he  hid  a  lieiv 

^^^^^  upon  them. 

Cator 

Pembrokb.  ^'■'  Kenyan  and  Mr.  HoUist,  for  the  plaintiff. — Where  a  par- 
chaser  does  not  pay  the  purchase  money,  the  vendor  has  a  lien 
upon  the  estate.  This  principle  applies  to  the  present  case.  Cator 
would  have  a  right  to  follow  this  stock  against  Lord  Bolingbroke : 
and  the  legal  estate  in  it  is  in  the  trustees.  If  the  legal  estate  had 
been  in  Boldero,  the  Court  might  have  refused  to  take  avraj  the 
tabula  in  natffragio ;  but  as  it  is,  the  Court  will  look  to  the  elder 
[  302  ]  title.  In  exchange,  the  very  act  includes  a  warranty^  and  the 
person  who  copveys,  and  is  evicted,  may  bring  a  warrantia  charta. 
Here  Lord  Bolinsbroke  gives  land,  Cator  money;  if  there  had 
a  total  eviction,  Cator  had  a  right  to  have  his  money  back ;  for 
the  estate  would  be  worth  nothing.  Eton  College  v.  the  Bishop  of 
Winchester^  3  Wils.  468.  and  there  can  be  no  difference  at  to  a 
partial  eviction.  If  this  be  so  at  law,  why  not  also  in  equity? 
Ought  Boldero  to  keep  the  money  which  Cator  has  paid  for  the 
manor  of  Bechenham  *?  The  legal  estate  being  in  the  trustees,  and 
tbs  stock  not  conveyed,  Catot^s  prior  title  must  prevail.  Boldero. 
knew  the  money  was  the  purchase  of  settled  estates.  His  whole 
title  is  an  equitable  one,  to  take  the  dividends  during  Lord  Baling' 
brokers  life.  Mr.  Cator  having  a  prior  equity,  the  decision  mast 
be  in  his  favour;  and  the  trustees  be  decreed  to  give  him  a  power 
of  attorney  to  receive  the  dividends.  Mr.  Cator  bought  the  manor 
at  the  full  value  of  the  estate  at  the  time.  Mr.  Boldero  bought 
the  dividends  at  seven  years  and  a  half 's  purchase,  and  bas  had 
them  eight  years;  so  that,  in  point  of  consideration,  Mr.  Cator  has 
also  a  better  claim; 

Lord  Loughborough,  .Lord  Commissioner. — ^The  principle^  in 
^  case  of  purcliase  money  remaining  unpaid,  is  the  same  as  in  die 

case  of  an  exchange ;  the  estate  remains  subject  to  the  vendoi'ff 
right  to  his  money  against  the  heir,  if  the  purchaser  is  dead,  or 
against  a  third  persoti,  to  whom  he  has  made  a  legal  conveyance : 
but  if  that  person  has  paid  the  value  of  the  estate,  it  becomes  a 
question  whether  it  was  with  or  without  notice  of  the  first  vendoFs. 
claim. — If^  by  recital,  the  title  is  deduced  from  the  first  vendor,  still 
that  will  not  be  sufficient  to  affect  him,  for  that  does  not  shew  it 
was  not  paid  for. — ^That  is  precisely  the  case  here ;  Boldero  had 
only  notice  that  it  was  money  paid  for  a  settled  estate.  It  is  said 
Boldero  has  no  legal  title ;  but  that  is  nothing  to  the  case.  He 
has  got  an  advantage^  of  which  he  is  in  possession  by  the  letter  of 
attorney  from  the  trustees,  and  both  Calor  and  he  being  unfortunate, 
and  he  ha\ing  an  advantage  which  does  not  affect  the  integrity  of 
his  mind,  the  Court  could  not  relieve  Cator  without  injuring  Bol- 
dero. 

Jshhurst, 


^ 
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jtihhuni.  Lord  CommissioDer. — I  am  of  the  same  ODinion.  1783«. 

Boldero  has  a  letter  of  attorney  irrevocable,  from  Lord  BoUng*  v^/^ 

broke  and  the  trustees,  so  .that  he  is  in  possession ;  and  although  Catob 

he  had  notice  of  the  annuities  being  the  purchase  money  for  tibe  Pem browu 

estate,  he  had  no  notice  of  the  eviction.  r  ^^  *■ 

Hdham,  Lord  Commissioner. — ^I  am  of  the  same  opinion ;  the 
notice  does  not  go  far  enough  to  afifect  Boldero.  It  is  only  that  it 
was  pnrchase-money. 

Bill  dismissed  without  Costs  *• 

*  nU  order  of  dtimiBail  wu  afiurmed  on  a  rehearing  before  Lord  TharloWf 
tWSk  DeeemkeTf  1787.    Vide  post,  vol.  ii.  p.  S83. 


Lawson  v.  BaKKBR.  Lordf  Cotmait* 

^  siooers.  Lord 

DILL  filed  by  the  creditors  of  George  Lewis  Scott,  Esq.  against  jS&S^^^ 

"^^  the  defendant,  the  executor,  without  making  the  residuary  HHhnu 

lq;atee  a  party.  inabiUagaioft 

tlio  exoeatory  ^ 

Lord  Ijoughborough  thought  he  ought  to  have  been  a  party,  as  ton  or^itoas, 
being  interested,  to  resist  the  demands,  and  because,  otlierwise,  the  it  it  not  Meetaar] 
residuary  fund  might  be  exhausted  by  collusion.  Jp  "**u^ti^' 

partv* 

But  Mr.  Ambler  and  Mr.  Madocks  (as  amici  curial)  said.  That  ^ 

the  practice  was  not  to  make  the  residuary  legatee  a  party.  And 
Mr.  Graham  (who  was  in  the  cause)  said,  he  had  examined,  and 
dmt  it  was  tmnecessary  even  where  the  bill  was  by  a  legatee,  re- 
ferred to^  1  Eq.  Ab.  73,  pi.  13. 

Lord  Loughborough  observed,  if  this  was  so,  it  was  an  ano- 
malous case,  in  a  Court  of  equity,  where  all  parties  who  are  in- 
terested are  to  be  before  the  Court. 

• 

But  the  decree  was  taken  as  prayed  f. 

t  Same  point,  so  beld  in  Late  ▼.  Jacmnb,  Hii.  1776  (a). 

fc)  Vide  Wtiiwrigki  v.  FTaferHMm,  1  Yes.  jun.  3X3.    Brwm  v.  D9wHmntUi, 
1  Had.  Rep.  416. 


u  S  Hemmings 


304 


Casm  Arousd  AMD  Dbtsrminbd 


1783. 


8.  C. 
1  Cox,  58. 

Lordi  Commis* 
tionen,  Lord 

Athiunt,  and 
JHotham* 

Lincoln'f-Iiin 
Hall,  July  16. 

Personalty  giren 
to  trostees  to  pay 
dividends,  4^.  to 
R,  at  ^,  or 
marriage  with 
consent,  and  in 
case  any  of  the 
children  should 
die  before  their 
shares  became 
due,  the  share  to 
go  to  the  rest  of 
the  children,  and 
their  issue  per 
sttriMi.— A.  mar- 
ried without  con- 
sent, had  a  child 
sinte  dead,  and 
died  under  twen- 
ty eight—held 
the.pMTtkm  iMffer 
vaited,  bat  the 
testator  ba?hif 
five  children^ 
held  that  one- 
fifth  part  of  it 
nested  in  her 
child,  and  it  was 
accordingly  de- 
creed to  the 
father  as  repre- 
sentatiTe. 


Hemmings  V.  MuMKLEYand  others. 

WILL  J^ilf  CLVTSOM,  by  his  wUl,  gave-fivc  sixteenth  parts 
of  the  residue  of  his  personal  estate  to  trustees  **  to  lay  out 
the  same,  and  to  pay  the  dividends,  i^c.  to  his  daughter  Rachael, 
on  her  attaining  Jier  age  of  twenty-eight  years,  or  day  of  marriage, 
which  shall  first  happen,  provided  his  daughter  should  marry  with 
the  approbation  of  his  said  executors,  or  such  of  them  as  should  be 
then  ItvifigJ*  lie  gave  the  eleven-sixteenth  parts  among  his  other 
four  children  ;  and  in  case  either  of  his  sons  or  daughters  should 
die  before  his,  her,  or  their  share  or  shares  should  become  payable, 
then  tlie  part  or  share,  parts  or  shares  of  him,  her,  or  them  so 
dying,  should  go  and  be  paid  among  all  the  rest  of  his  children, 
who  should  then  be  living,  and  the  issue  of  a  deceased  child  or 
children,  (if  any)  per  stirpes,  and  not  per  capita,  at  the  same  time 
as  their  original  shares  would  become  due. 

Rachael  Clutsom  married  James  Curley,  one  of  the  defendants^ 
without  the  consent  of  the  executors,  and  had  a  child  (to  whom 
Curley  is  administrator)  and  died  under  twenty-eight. 

Mr.  Kenyon  for  the  plaintiffs,  insisted — the  portion  never  vested 
in  Rachael f  she  marrying  without  consent,  and  not  attaining  twenty^ 
eight  years  of  age. 

• 

Mr.  Scott  argued  for  the  defendant,  the  husband,  who  claimed 
as  administrator  both  to  her  and  the  child — that  it  vested  on  the 
marriage  notwithstanding  the  proviso,  which  was  only  in  terrorem, 
and  cited  Underwood  v.  Morris,  £  Atk.  184,  and  that  whether  the 
condition  be  precedent  or  subsequent,  it  will  not  prevent  the 
legacy  vesting,  unless  it  be  given  over. 

Lord  Ijoughborough  doubted  the  authority  of  the  case,  and 
decreed  that  it  did  not  vest ;  but  there  being  five  children  of  the 
testator,  he  held  the  infant  child  of  Rachael  to  be  entitled  to  one- 
fifth  of  the  legacy,  under  the  devise  over  :  (as  being  ^'  the  issue  of 
a  deceased  child,'*)  and  decreed  the  same  to  her  father,  in  her 
right  (a). 

(«)  Vide  Scott  v.  TyUr,  post,  vol.  ii.  431. 
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£arl  of  Leicester  v.  Perry. 

"DILL  for  discovery  and  relief^  and  to  prevent  the  defendant 
•^^  from  setting  up  a  legal  title  in  a  trustee^  as  a  defence  to  a 
writ  of  right  brought  by  the  plaintiff,  to  try  the  title  of  Penshurst 
park  and  other  estates.  The  defendant  pleaded  that  the  writ  of 
right  bad  been  tried  and  determined  against  the  plaintiff,  which  was 
held  a  good  plea  to  further  discovery  (a). 


(a)  The  following  accoant  of  this 
is  given  by  Lord  lU^adale  in  tiis 
last  edition  of  liis  yaioabic  Treatise. 
p.  906,  The  remartis  subjoined  by  Ills 
Lordship  are  peculiarly  worthy  of 
attention.  The  bill  was  brought  by  a 
person  chiiming  to  be  a  son  and  heir  of 
Jotceltn,  Earl  of  Leicester;  and  alledged 
that  the  Earl,  being  tenant  in  tail  of 
estates,  had  saffen^  a  recovery,  and 
had  declared  the  ose  to  himself  and  a 
trastee  in  fee ;  and  that  the  plaintiff 
had  bronght  a  writ  of  right  to  recover 
the  lands,  but  the  defendant  had  pos- 
session of  the  title  deeds,  and  intended 
to  set  up  the  legal  estate  which  was 
vested  iu  the  trustee;  and  prayed  a 
discovery  of  the  deeds,  and  that  the 
defendant  niigbt  be  restrained  from 
setting  up  the  estate  in  the  trustee : 
the  defendant  pleaded,  as  to  the  dis- 
covery of  the  deeds  and  relief,  judg- 
ment in  ber  favour  in  the  writ  of  right ; 
mod  averred  that  the  tiUe  in  the  trustee, 
which  the  bill  sought  to  have  removed, 


had  not  been  given  in  evidence,  and 
the  plea  vras  allowed.  In  this  case  his 
Lordship  observes,  the  bill  was  brought 
before  the  trial  in  the  writ  of  right, 
and  the  plaintiff  had  proceeded  to  trial 
without  the  discovery  and  relief  songht 
by  his  bill  for  the  purpose  of  the  triaU 
The  plea  was  subsequent  to  the  judg- 
ment. It  may  be  doubted,  therefore, 
whether  the  averment  thatthe  title  in  the 
trustee  had  not  been  given  in  evidence 
on  the  trial  of  the  writ  of  right  was 
necessary,  as  the  judgment  was  a  bar, 
as  a  release  subsequent  to  the  filing  of 
the  bill  would  have  been ;  and  if  the 
plaintiff  could  have  avoided  the  effect 
of  the  judgment  because  the  title  in 
the  trustee  fiad  been  given  in  evidence, 
it  should  seem  that  that  fact,  together 
with  the  fact  of  the  judgment,  ought 
to  have  been  brought  before  the  Court 
^by  another  bill  in  the  nature  of  a  bill 
''for  a  new  trial,  either  as  a  supple- 
mental bill,  or  as  an  original  bill,  the 
former  bill  being  dismissed. 


Lincoln's-Inn 
Hall,  July  SS. 
Lords  Commis- 
sioners AMuTi^ 
and  Hotham* 

Plea  that  a  writ 
of  right  has  been 
tried  and  deter- 
mined against 
the  plaintiff,  a 
good  plea  to  a 
bill  for  a  disco* 
very  of  matttr 
relative  to  tiM 
title. 


Sir 
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Sir  John  Borlase  Warren^  Caroline  bis  ^ 

Wife,  and  the  Trastees  of  his  Marriage  Setde-  >  Plaintifls. 
ment.        -        -        -        -        -        -        -) 

ArnoldWarren,  Augustus  Parkins^ and 
lincolnVInn         FRANCES    his  Wife/  which  Arnold    andi 
HaU,Jii^f6.        Frances  are  younger  Children    of  John  >  Defendants  (a). 
Lord! Commit-         Warrbn  the  Testator. — Frances  Hurst' 

•iohert,  Aakhmni       the  surviving  Trustee  of  the  Term,  and  others 
and  JEMmiii. 

Inti^rriage      JOHN  WARREN,   Esq.  father  of  the  plaintiff.  Sir  John 
whichal^eaLte         Borlose  Warren,   by  indenture  of  lease  and  release,  after 


^Tentotbe    marriage,  dated   1st  and  2d  July,  1754,  conveyed  his  estate  to 

wife,  there  wu  a  trustees,  to  the  use  of  himself  ^r  life,  remainder  to  trustees  to 
^tOfiSo^^  preserve  contingent  remainders;  remainder  to  bis  wife  for  life, 
yonogerchildren;  remainder  to  trustees  for  a  term,  to  raise  <£lO,000  for  joutiga 
th.^  Mttlor,  by  children :  remainder  to  his  eldest  son  in  tail ;  remainder  over  to 
he hadnade n^^  ^^^^  ^^f  ^^' — 1°  ^^^  settlement  was  a  power  reserved  to  him  to 
settlement  on  the  raise  money,  but  subject  to  the  wife's  life  estate,  and  the  provisido 
wife)  proTided  for  the  children ;  and  also  a  pnydiso,  that  in  case  be  should,  in 
^r^^[306]  bis  life-time,  give  to  anj  of  bis  younger  children  any  sums  of 
bvt  onejoonger  money  towards  his  or  their  portions  and  advancement,  and  declare 
child, ^,000  the  same  by  writing,  to  be  in  part  of  bis  or  their  portions^ 
Tl^  beingltwo  ^^^  should  go  pro  tanto,  in  satisfaction  thereof.. — By  his  will, 
yeongerchUdren,  14th  of  November,  1758,  reciting  that  he  had  made  no  proviskm 
decree  that  this  for  his  wife  by  settlement  or  otherwise,  he  declared  it*  to  be  his 
?HUi?in"^^*  will  that  the  trustees  should  pay  her  i:600  per  annum  for  life,  in 
satisliMtionof  the  bar  of  dower,  and  if  he  should  have  one  younger  child  only,  tb^ 
portion  W  setUe-  should  raise  £5,000  for  such  one  child,  if  more  £2,000  each, 
!i%^)008bUi'be  ^^^^  ^^  charged  on  his  personal  estate,  and  in  defiuilt  thereof 
nlf^.  upon  the  settled  estate.     He  died  in  1763,  leaving  plaintiff  his 

eldest  son,  and  two  of  the  defendants  his  younger  children.  Ilie 
prayer  of  the  bill  was  to  declare  the  will  well  proved,  and  that  the 
two  younger  children  should  be  declared  to  be  entitled  to  only  one 
of  the  two  provisions,  and  that  upon  payment  to  them  of  £5,000 
each.  Hurst  should  be  decreed  to  assign  the  term. 

This  cause  was  argued  before  the  late  Lord  Chancellor  on  the 
11th,  12th,  and  14th  June,  1782. 

Mr.  Mansfield  for  die  plaintiffs. — ^The  younger  children  set  up 
a  claim  to  both  the  provisions.  The  testator,  in  making  the  pro- 
vision by  will,  had  forgotten  the  settlement.  This  appears  clearly, 
for  he  gives  his  son  exactly  the  same  interest  in  the  estate  he  had 
by  the  settlement ;  but  recites  that  he  had  made  no  provision  for 

(a)  The  facts  of  this  ease  arc  mach  more  fullj  stated,  1  Cox,  41* 

his 
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his  wife,  for  whom  in  fact  he  had  provided.     He  orders  the  interest  ]  783. 

of  ihe  £9tfiGO  to  be  applied  by  way  of  maintenance^  and  for  the  ^^^/w 

education  of  the  children.     He  had  no  estates  but  \ihat  were        Warrem 
settled.     There  was  a  power  in  ihe  settlement  to  raise  money,        WAnRKN 
without  which  there  would  have  been  no  fund  out  of  which  to  raise 
the  charges;  and  that  power  was  subject  to  the  provisions  for  the 
wife  and  children.     In  *  Hartop  v,  IVhitmore,  1  P.  W.  681,  a  less        r  yg?  1 
sum  advanced  in  the  life-time^  was  held  a  satisfaction.     In  Thomas 
V.  Keymish,  2  Vem.  348,  in  a  charge  on  certain  lands  by  marriage 
settlement,  and  afterwards  an  equal  portion  charged  on  other  lands, 
this  was  held  a  satisfaction. — ^This  case  is  stronger  against  double 
portions  -than  any  other. 

Mf.  Hcrdinge^  on  the  same  side,  cited  Lee  v.  Cox  &  D'jlratfda, 
S  Atk.  519.  Copley  v.  Copley,  1  P.  W.  147.  Rawlins  v.  Powel^ 
ib.  297.  Clark  v.  Senell,  1  Atk.  96.  f  ^ckzcorth  v.  Jckuorth, 
.19th  July,  1773.    Jesson  v.  Jesson,  2  Viem.  255. 

Mr.  Attomey-General,  for  the  younger  children. — ^The  portions 
must  be  accumulative ;  the  intent  certainly  is  not  clearly  expressed, 
bat  it  appears  from  the  state  of  the  family :  he  was  a  man  of  very 
large  property.  As  to  the  execution  of  the  power,  Mr.  Mansfield 
admits  it  would  be  good  if  the  children  were  unprovided  for,  but  a 
court  of  equity  goes  further,  and  will  hold  it  well  executed  for 
younger  children,  unless  it  goes  to  the  disherison  of  the  heir  at  law, 
Ibe  same  rule  prevailing  as  in  the  case  of  supplying  surrenders. 
The  will  here  is  within  the  limitation  of  the  power.  Though  in 
this  case  there  is  not  a  valuable  consideration,  it  is  sufficient  to  its 

'  *  Thifl  case  11  very  inaccurately  stated  in  1  P.  W.  and  although  more  cor- 
rectly, yet  imperfectly,  m  Preeedenta  in  Chancery  541 ;  the  words  of  the  will,  as 
tidLen  from  the  record,  were  as  follow: — I  furtlier  will, devise,  give  and  bequeath 
**  to  my  daughter  Dorothy  iVhUmore  .£500,  if  she  should  be  then  living  and  un- 
^*  married,  or  married  by  and  with  her  said  mother*s  full  consent,  first  had  and 
^  obtained  in  writing,  but  if  married,  when  it  is  appointed  to  be  paid  her,  and 
^  that  without  her  mother's  full  consent  first  had  and  obtained  in  writing,  then 
**  and  in  such  case,'I  hereby  will  and  bcqueatli  her  only  c^  SOO,  and  that  to  be 
••  paid  her  at  the  age  of  twenty-three  years,"  and  made  his  wife  (the  defendant) 
^secutrix.  The  daughter  married  Young  the  bankrupt,  in  the  life  of  the  father, 
'Without  consent  (though  after  a  treaty  and  offer  of  ^t^OO  portion,  which  had 
liten  refused);  the  husband  after  marriage  applied  fov  her  fortune  ;  the  father 
offered  him  <i[!200,  and  the  defendant  Sarah  said,  if  she  survived  her  husband, 
itod  had  it  in  her  power,  she  would  give  her  another  cf'lOO.  The  husband  would 
not  then  accept  it,  but  afterwards  wrote  a  letter  for  it,  and  it  was  paid  to  Flem- 
viiajT  ^^^  hi^  u^^>  ^^*^  S^^^  ^  receipt  for  it.  Young  became  a  bankrupt,  aud  the 
plaintiff  was  his  assignee,  and  filed  a  bill  for  the  legacy. — Bill  dismissed, 

t  Aekworih  v.  Ackworth. — Before  marriage,  a  sum  of  money,  partly  belonging 
to  the  husband,  partly  to  the  wife,  was  settled  to  the  use  of  the  husband  for 
life;  remainder  to  the  wiTe  for  life,  remainder  to  tiic  children,  to  be  equally 
divided  among  them.  There  were  several  children,  and  the  money  amounted 
to  only  •£S,400  among  them.  The  father  afterwards  made  his  will,  and  gave 
each  of  the  children  «£ 3,000,  and  the  residue  of  his  estate  among  them.  Lord 
Btlthtni  decreed,  that  what  they  took  by  tlje  will  should  be  in  lieu  of  their 
^rtioof  under  the  settlement.  i 

being 
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}7M.  being  a  good  execution  of  the  power,  that  it  it  for  a  person  bamai 
'^y^  a  meritorious  consideration.    When  he  made  his  will  hb  fortiuM 

Warrbn        Yf^s  not  diminished,  there  was  no  reason  therefore  to  diminish  the 

WARasv.  portions  of  the  younger  childreti.  There  are  several  cases  when 
portions  being  to  be  raised  bj  a  settlement,  and  the  money  is  afte^ 
wards  paid  eo  nomine,  the  settlement  has  been  held  to  be  satisSed 
but  those  cases  do  not  ^pp)y  tp  this ;  £10,000  was  to  be  raised  hj 
the  settlement,  £4,000  by  the  willy  how  can  this  be  a  satUfactioai 
If  it  was  a  debt  being  less,  it  would  be  no  satisfaction ;  so  held  ir 

[  308  ]  Rawlins  v.  Powel^  that  if  the  second  portion  is  larger,  it  shall  In 
a  satisfaction. — It  JfoUows,  that  if  the  second  portion  be  not  as  great 
or  greater  than  the  former,  it  is  pot  a  satisfaction.  As  to  hi 
having  forgotten  the  provision ;  he  recites,  that  he  had  not  pro 
vided  for  &e  wife ;  he  might  have  forgotten  the  provision  for  dM 
wife,  without  having  forgotten  that  for  the  children,  there  are  w 
such  introductory  words  to  that  clause.  The  interest  of  th 
£4,000  is  to  be  paid  towards  the  education  and  maintenance  \ — k 
was  conscious  this  was  not  sufficient,  but  must  be  supplied  from 
elsewhere,  which  could  only  be  from  the  settled  fortunes. — As  tc 
Lord  Hardwicke^s  language,  that  it  is  hard  a  party  should  take  twc 
portions,  where  one  only  is  intended ;  it  appears  by  Shvdal  i 
Jekyll,  2  Atk.  516,  that  it  does  not  apply,  where  the  intent  isle 
give  both. 

TA)rd  Chancellor. — A  great  number  of  cases  have  b^en  citec 
to  shew  that  the  Court  leans  against  double  portions:  but  I  hxn 
not  found  that  it  would  do  as  a  distinct  rule,  that  where  a  pareol 
has  made  a  provision  by  will  for  a  child,  whom  be  has  afterwardi 
provided  for  in  marriage,  it  is  prima  facie  a  satisfaction.  If  it  k 
so  prima  facie^  the  Court  should  on  all  occasions  examine  whetbei 
there  be  ground  enough  to  repel  the  presumption.  Several  of  tlu 
cases  appear  to  be  repugnant  to  the  rule.  What  is  there  to  shei 
the  extent  of  the  parent's  bounty  P  It  would  be  difficult  to  fe 
concile  Thomas  v.  Kej/mish,  as  reported  by  Freeman  (vol.  ii.  207. 
)f  the  rule  is  differently  laid  down,  it  must  be  subject  to  exceptions 
It  is  important  to  consider  the  rule,  because  if  there  be  no  rule 
the  question  will  be,  whether  the  presumption  that  he  had  foi^otta 
the  settlement  will  be  sufficient.  If  there  be  a  rule,  it  is  mud 
fortified  by  the  apparent  forgetfulness ;  but,  without  the  rule,  it  i 
difficult  to  say,  he  did  not  mean  it  accumulatively.  Suppose  then 
to  be  such  a  rule,  there  is  another  question  of  some  consequence 
whetlier  parties  have  not  a  right  to  contract  in  contradiction  to  it 
Here  they  have  so  contracted,  if  be  shall  advance  portions  in  hi 
[  309  ]  life-time,  and  guard  it  by  writing.  It  is  hard  to  say,  that  if  he  hai 
advanced  money  without  such  a  declaration,  that  he  should  not  givi 
it  augnientatively.  The  argument  is,  that  this  is  by  will  not  in  hi 
life-time.  It  is  not  in  the  terms  of  the  deed  to  be  sure.  Beir^  i 
provision  it  might  be  held,  that  unless  he  guarded  it  by  writing  i 

woul< 
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4roidd  be  the  extent,  and  the  second  question  would  not  be  niirte* 
ml.  Suppose  he  had  charged  it  in  die  words  of  the  power,  it 
would  have  been  sufficient,  though  he  had  not  ordered  it  to  be 
raised  by  mprtgage.  If  a  man  gives  that  OMnsership  which  must 
arise  out  of  the  power,  it  will  1^  an  execution  of  the  power.  I 
will  try  if  I  cannot,  from  the  case,  draw  a  rule,  without  resting  on 
the  Court's  leaning  to,  or  against  double  portions:  the  Court 
ought  to  go  on  more  precise  rules. 
^  Adjourned. 

Lord  l%urlow  not  having  pronounced  judgment  in  this  cause, 
it  was  re-argued  before  tlie  Lords  Commissioners,  upon  the  22d 
of  this  month,  by  Mr.  Mansfield,  Mr.  Hardinge,  and  Mr.  HoUitip 
for  the  plaintifia,  who  used  much  the  same  arguments,  and  cited 
the  same  cases,  as  upon  the  former  occasion,  except  that  Mr. 
HoiUsi  added  to  those  formerly  cited,  *Byde  v.  Byde,  £ast. 
1  Geo.  3,  before  Lord  Northi^on,  and  the  fDake  of  Somersei 

\.  the 

*  Bfdew,  Bifd€{a),^R,  S.  Byde,  having  issue  by  a  former  wife  ooe  son,  npon 
■tarrying  a  second  wife,  by  settlement,  July  5, 1699,  settled  lands  on  himself 
and  his  wife,  for  their  lives,  remainder  to  tmstees  to  sell  the  same  to  his  son, 
*  by  the  former  marriage,  for  .£5,000^  for  a  provision  for  the  children  by  the 
second  marriage.  Afterwards,  havmg  three  children,  and  his  wife  being 
cnsient,  he  by  will,  July  10,  1705,  gave  «i  1,000  to  each  of  the  three  children 
by  the  second  marriage,  by  name,  and  J!lfiOO  to  the  child  of  which  the  wife 
was  ensient,  and  charged  his  lands  with  these  portions.  After  his  death,  the 
son  paid  the  «£t,000  portions,  and  accepted  the  purchase,  and  the  wife  dying  in 
1755,  after  her'decease,  the  plaintiff,  the  only  surviving  child  of  the  marriage, 
brought  this  bill  to  have  the  pnrcl»se  completed,  and  to  be  paid  the  a£5,Oao 
over  and  above  her  portion  under  the  will.  Lord  Northington  thought  the 
testator  meant  to  give  each  child  an  election,  and  that,  by  accepting  the  legacies. 
they  had  made  their  election  to  take  under  the  will  -,  and  therefore  dismissed 
the  biU  without  cotti. 

t  Duke  of  Somerset  v.  the  Duchees  Dewager  of  Somerset,  Lords  IVebby  WiUiam 
and  Frmncis  Seymour^  and  Vincent  John  Btsooe,  Esq.  administrator  of  Lady 
Mary^  his  wife. 

•Sir  Edncvd  Seymour  and  Mr.  Webb^  the  paternal  and  maternal  grandfathers 
of  the  plaintiffs,  upon  the  marriage  of  the  plaintiff's  father,  entered  into 
articles  of  agreement,  dated  March  t,  1716— whereby  Sir  Edward  Seymour 
agreed  to  settle  the  estates  at  Berry-Pomeroy  on  the  plaintiii'^s  father,  cliargeable 
with  the  following  portions  for  younger  children,  namely,  o£4,000  each,  for  one 
or  two,  or  ^12,000  equally  to  be  divided  between  three  or  more  children, 
payable  at  twen^-oue,  or  marriage,  which  should  first  happen  after  the  death 
of  the  father,  besides  which  he  agreed  to  advance  <^l,600  to  be  laid  out  in  lands 
fU  an  additional  jointure  for  plaintiff's  mother,  and  for  the  benclit  of  her  issue 
male. 

Sir  Edward  Seymour  died  in  1740,  whereupon  plaintifTs  father,  the  last  Duke 
of  Somerset,  took  under  the  marriage  articles :  and  he  also  died  in  1757,  leaving 
pUintiff  bis  eldest  son,  defendants  bis  widow  and  yoimger  children. 

But  plaintiff's  father  by  his  wUl^  made  fresh  provision  for  every  branch  of  his 
faroilv,  and  bequeatlied  to  his  three  younger  sons  ^5,000  each;  and  to  his 
daughters  the  third  part  of  his  IVorcestershire  estates,  or  o^8,000  in  lieu  thereof, 
uith  cross  bequests  between  his  sons  and  daughters,  in  ca^e  of  any  of  them 
dying  under  age,  and  charging  tlie  whole  u|K)n  bb  estates  at  large,  which  he 

(a)  This  case  has  been  since  fully  reported,  1  Cox,  H,  and  frooi  Lord 
Northiu£ton*fi  notes,  %  Eden,  VJ, 
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1783.         ▼.  the  Duchess  of  Somerset^  and  others^  9th,  10th,  and  llth  of 
March,  1767|  before  Lord  Camden. 
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Varreh.  '^^*  Kenyon,  Mr.  Arden,  and  Mr.  Kingy  again  argued  for  the 

r  510  1       defendants. 

And  this  day  Lord  Commissioner  Ashhurst  pronounced  judg- 
ment. The  question  is,  i/ihether  the  two  thousand  pounds-given 
bj  the  will,  shall  go  in  part  satisfaction  of  the  provision  made  by 
the  settlement :  and  we  are  of  opinion  that  it  shall.  Upon  the 
general  ground,  this  is  a  strong  case  for  satisfaction.  The  general 
rule  is  laid  down  in  Clark  v.  Sewell,  3  Atk.  96.  In  the  case  of 
portions,  as  both  move  from  the  same  person,  the  Court  will  over- 
look  the  difference  of  the  time  of  payment,  and  consider  the  one 
as  a  satisfaction  for  the.  other.  In  Lee  v.  Cox,  S  Atk.  4199  the 
distributable  share  was  considered  as  a  satisfaction.  In  Hartop  v. 
Whitmore,  1  P.  W.  681,  a  less  sum  was  so  considered.  Copley  ▼• 
Copley,  1  P.  W.  147,  and  Jessony,  Jesson,  2  Vem.  235^  are  ex- 
ceeding strong  cases.  They  all  shew  the  rule  to  be,  that  whether 
the  sum  be  greater  or  less  is  immaterial,  but  in  the  latter  case  it 
shall  only  be  a  satisfaction  pro  tanto.  On  the  other  side,  they 
have  cited  Saville  v.  Saville,  and  Duffield  v.  Smith.  SaviUe  y. 
SavillCf  2  Atk.  458,  turned  on  the  peculiar  penning  of  the  vnlL 
Duffield  V.  Smith,  2  Vem.  258,  was  held  no  satisfaction,  because 
less,  and  the  other  portions  were  contingent ;  and  as  to  the  som 
given  by  the  brother,  there  was  a  fair  implication  that  he  meant  to 
give  it  in  addition.  As  to  the  question  whether  the  testator  had 
forgotten  the  prior  provision ;  it  is  admitted,  if  he  had,  this  bequest 
ought  to  go  in  satisfaction.  We  think  there  is  ground  to  suppose 
that  he  had  forgotten  it;  he  shews  he  had  as  to  the  wife,  which 
makes  it  probable  he  had  also  forgotten  the  other.  A  further 
reason  for  supposing  this  is,  his  giving  the  interest  of  the  <£2,000 
for  maintenance.  In  truth,  it  is  probable  that,  at  thb  time  wheu 
the  settlement  was  made,  his  whole  intent  in  suffering  the  recovery 
was  to  bar  the  intail,  and  the  other  part  of  the  deed  was  only 

r  911  1  suggested  as  what  he  might  as  well  do,  and  that  the  provision  had 
afterwards  been  forgotten.  We  must  decree,  therefore,  that  the 
JC^flOO  is  in  part  satisfaction,  and  that  upon  the  payment  of.  the 
«£5,000  each,  the  surviving  trustee  is  to  assign  the  term  (a). 

deviftes  to  the  plaintiff,  his  eldest  son,  with  remainders  over  to  his  yoonger  mmis, 
successively  in  tail  male. 

Plaintiff  filed  bis  bill,  prayin^r,  amongst  other  things,  that  his  yon  nger  brothers, 
and  sister's  husband,  might  elect  to  take  under  the  articles  or  will. 

Defendants,  I^ord  Francis  Seymour,  and  Vincent  Biacoe,  submit  to  the  Conrt, 
ivhetber  they  are  compelled  to  make  their  election  ;  but  if  compelled,  prefer  Id 
take*nnder  the  will,  as  evidently  the  larger  and  better  provision. 

At  the  hearing  of  the  cause,  the  Lord  Chancellor  directed  all  the  defendant! 
to  maike  their  election. 

(a)  The  doctrine  of  the  Court  npon  double  portions,  whether  in  the  case 
the  tabjeet  of  presmuption  against     of  satisfaction  by  will  of  a  portioa 

previously 
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fnwkmiiy  teeired  bjr  letUemeiit.  or 
te  ■dfcaiptian  of  a  legacy  bytulMe- 
qiMBt  sdfttieeiiienty  is  collected  and 
■rnuifNl  in  Mr.  Sanden's  note  to 
BtUmth  ▼.  Vihmwttf  1  Atk.  4f7y  and 
Mr.  Cox's  note  to  CepUy  v.  Copley, 
1  P.  W.  147.  See  also  Brown  v.  Feek^ 
1  Eden,  140.  WUUamMy.Dukeff  Bol-* 
<«iSl Dick. 405.  Byde\,Btfde,t^Aen^ 
19.  1  CoXy  44.  Jeacock  v.  FalkeneTf 
•nte,  S94.  Grate  t.  Eerl  qf  Salisbury, 
post,  4f5.  Holmes  v.  Holmes,  ib.  555. 
iMm  ▼•  AfmiN,  post,  toI.  ii.  165» 
CTissii  T.  CsoJboii,  ID.  307,  and  vol.  iii. 
6U  Him&ary  v.  HoMburv,  post,  vol.  ii. 
SIVS.  5>9,  where  all  the  authorities 
■pon  the  doctrine  of  satisfaction  are 
oted  and  folly  comroenteil  npon. 
Powstt  ▼.  CZearer,  ib.  500.  Bmigh  ▼. 
JZeid,  post,  TOl.  iii.  183.  HiucheUjfe 
T.  Hmekeiife,  3  Ves.  516.  Sparks  v. 
Cal«r,  ib.  530.  Freemmitle  v.  Bankes, 
5  Ves.  79.  TVimmer  v.  Bayne,  7  Ves. 
508.  TVistfea  ▼.  Twisden,  9  Ves.  415. 
JMoMM  ▼.  fFAtifey,  ib.  577.  Ben- 
gomgh  ▼.  fToOEer,  15  Ves.  507.  Har- 
Ufp  ▼.  Hwrtopp,  17  Ves.  184.  C^rf 
T.  Fmnmiy  18  Ves.  6.  Ex  par<f  Pye, 
ib.  140.  Jfeadlc  ▼.  Lord  Monek,  1  Ba.  dc 
Be.  f98.  Dwyer  y.  Lusaght,  t  Ba.  & 
Be.  156.  The  estoblished  doctrioe 
seeaM  to  be,  that  where  a  parent  gives 
a  legacy  to  a  child,  not  stating  the  pur- 
pose with  reference  to  which  he  gives 
It,  the  Court  understands  him  as  pving 
a  portion,  and  by  a  sort  of  artificid 
rate  in  the  application  of  which  (as 


obtenred  by  Lord  BJOem,  18  Vet.  I5l,) 
Iq^itimate  children  have  been  veiy 
harshly  treated,  upon  an  artificial 
notion  that  the  ikther  is  paying  a  debt 
of  nature,  and  a  sort  of  feeling  upon 
what  is  called  a  bearing  against  double 
portions,  if  the  father  aner>vards  ad- 
vances a  portion  on  the  marriage  of 
that  child;  it  is  a  satisfaction  of  the 
whole  or  id  part.  It  has  indeed  been 
urged  in  argument,  but  not  supported 
by  decision,  that  the  Conrt  has  said, 
that  this  doctrine  was  not  intended  to 
be  confined  to  persons  standing  in 
that  actual  relation,  but  perhaps  might 
apply  to  a  person  placing  himself  m 
loeo  parentis,  undertaking  the  care  of 
an  orphan,  Spinks  v.  /2o6ta«,  3  Atk. 
491.  SkndaU  v.  Jekyll,  ib.  517 ;  but  in 
genera]  a  stranger,  giving  a  legacy,  is 
understood  as  giving  a  bounty,  not  as 
paying  a  debt ;  he  must  therefore  be 
proved  to  mean  it  as  a  portion  or  pro- 
vision, either  npon  the  face  of  the  mtUI, 
or  by  evidence  applying  directly  to 
the  gift  proposed  by  tliat  will,  (18  Ves. 
153,  154).  As  to  the  admission  of 
parol  evidence  in  these  cases,  vide 
Powell  V.  Cleaver,  Ellison  v.  Cooksom^ 
and  Deheze  v.  Afaaa,  cit.  sup.  As  to  the 
application  of  this  doctrine  to  natural 
children,  vide  Grace  v.  Earl  t^  Salts' 
bury,  cit.  sup.  and  for  the  general 
cases  upon  the  subject  of  satisfaction 
and  performance,  Haynes  v.  Mico, 
ante,  129,  and  the  Eilitor*s  note,  and 
Jeacock  v.  Falkener,  cit  sup. 


1783. 


V, 

Warrbv. 


LiNGARD  and  others  v.  The  Earl  of  Derby  and  others.         LincolnVInn 

•  Hall,  October  5U 

rpHOMAS  BARLOW,  by  his  will,  directed  all  his  debts  to  lo^  commis- 

be  paid  out  of  his  estate  with  all  convenient  speed,  and  ordered  sioners.  Lord 
bis  personal  estate  to  be  converted  into  money  and  applied  in  aid  of  f|^f***^*"^i»     , 
bis  real  estate,  in  payment  of  funerals  and  debts,  as  far  as  the  same  jf^/^/  ^ 
would  extend.     In  case  he  should  die  without  issue,  he  devised  ^'^  ^  d  j*  •   d  h' 
estate  of  Barlow  Hall  (subject  to  the  charge)  to  trustees  in  trust,  estate  to  trustees 
to  pay  the  yearly  rents  and  profits  as  follow:  In  discharge  of  his  to  pay  yearly  renu 
wife's  jointure,  and  his  sister's  onnuity,  and  in  payment  of  such  of  <^J»''ifitiin  dis- 
fais  debts,  and  the  interest  thereof,  as  his  personal  estate  should  fall  wife's  jointure, 
short  of  satisfying,  and  subject  thereto  to  pay  his  brother  Humphrey  his  sister's  an- 
Barlow,  2Ji  annuity  of  ^100  per  annum,  to  continue  till  after  his  ^^tofhls^dc'bu* 
debts  affecting  his  lands  should  be  paid  off  by  the  rents  and  profits  ^nd  the  interest ' 

of  his  estate,  and  immediately  after  the  payment  of  his  debts,  thereof;  then  to 

certain  uses.  The 
creditors  file  a  biU,  praying  a  sale ;  but  this  Court  cannot,  under  the  devise,  decree  the  estate 
to  he  sold.  Devising  an  estate  for  payment  of  debts,  talies  it  out  of  the  statute  of  frau« 
dulent  devises. 

then 
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then  ^200  per  annum,  in  lieu  of  the  £100,  and  an  addidooal 
annuity  of  £50  to  his  sister.  And,  as  to  the  residue  of  the  rents 
and  profits,  he  gave  them  to  the  first  and  other  sons  of  Humphry 
Barlow,  with  remainders  over.  One  of  the  sisters  has  a  son, 
who,  under  the  limitations,  is  first  remainder-man  in  tail,  in 
esse.  The  bill  was  filed  bj  the  specialty  creditors  and  annuitants, 
against  Lord  Derby,  a  mortgagee,  and  the  other  parties ;  praying 
an  account  of  the  i>ersonal  estate,  and  that  if  it  should  profe  in- 
sufficient to  pay  tl^  debts,  the  deficiency  might  be  made  up  by  sale 
of  the  real  estate.  Upon  a  reference  to  the  Master,  it  appeared 
that  the  personal  estate  was  little  more  than  £300,  and  the  debts 
amounted  to  above  £8,000,  and  his  Honour  ordered  the  monej 
for  the  payment  of  debts,  to  be  raised  by  mortgage  (a).  It  came 
on  now  again  for  further  directions,  it  appearing  by  the  report, 
that  a  sufficient  sum  could  not  be  raised  by  mortgage,  and  the 
question  merely  was,  whether  the  Court,  under  the  will,  couU 
order  a  sale. 

Mr.  Arden  for  the  plsintiffs,  contended — that  under  the  words 
of  this  devise  the  estate  might  be  sold,  and  cited,  for  that  purpose, 
Rawlins  y.  Brotherson,  in  the  Exchequer,  Feb,  21,  178S,  which 
was  a  term  of  five  hundred  years,  and  a  direction  to  pay,  out  of 
Ifae  annual  rents  and  profits,  all  the  debts  the  testator  should  owe ; 
then  to  pay  legacies,  and,  after  payment  of  both,  the  term  to  cease ; 
the  Court  thought  the  term  ought  to  be.  sold. — ^The  Master  of  the 
Rolls  having  decreed  a  mortgage,  it  may  be  equally  a  sale,  for  a 
mortgage  may  be  equivalent  to  a  sale. — Such  a  will  as  this  cannot 


(a)  This  order  was  made  on  the  28th 
Jultfy  1779,  at  a  hearing  before  the 
Master  of  the  RoUs  for  farther  direc- 
tions, when  he  referred  to  the  Master 
to  compute  subsequent  interest  on  the 
mortgage,  and  on  the  other  specialty 
debts  of  the  testator,  and  that  what 
should  appear  due  for  principal  and 
subsequent  interest  and  costs  on  the 
mortgage,  and  what  should  appear  to 
be  remaining  due  to  the  testator's 
other  specialty  creditors  should  be 
raised  by  mortgage  of  his  real  estate 
charged  by  his  will  with  the  payment 
of  his  debts,  or  of  a  sufficient  part 
thereof. 

The  above  M^as  taken  from  tlie  re- 
cital in  an  act  of  parliament  passed 
24  Geo,  3.  the  title  whereof  is  printed 
in  the  table  to  the  private  acts,  c.  23, 
and  in  which  the  above  order  and 
other  decretal  orders  are  recited,  and 
that  they  could  not  be  carried  into  ex- 
•ecution,  and  that  a  sale  would  be  for 
the  benefit  of  all  parties  interested  un- 
der the  will,  but  could  not  be  etfected 
-without  the  authority  of  parliament. 


N.  B.  The  objection  to  the  power 
of  the  court  to  direct  a  sale,  seems 
equally  to  hold  against  the  power  to 
direct  a  mortgage,  and  therefore  the 
decree  in  tliis  case  seems  not  consistent 
with  that  at  the  Rolls  directing  a  mort- 
gage, for  that  was  to  raise  money  not 
only  for  payment  of  what  was  due  to 
the  mortgagee,  but  also  for  what  ¥ras 
due  to  tlie  specialty  creditors ;  as  to 
what  was  due  on  the  mortgage,  that 
might  be  raised  by  assignment  or  by 
a  new  mortgage  if  there  was  any  rea- 
son for  preferring  that  to  an  assign- 
ment: The  office  copy  of  the  abo?e 
act  was  laid  before  me  by  Mr.  Radclifi 
ofNewInut  on  the  part  ofMr.Tk^- 
maa  Anthony  John  Bredall  Barlow,  the 
tenant  in  tail,  under  the  will  mentioned 
in  this  cause,  and  who  in  Matf,  1800, 
procured  the  surplus  money  after  pay- 
ment of  debts  and  incumbrances  to  be 
invested  in  the  purchase  of  lands,  and 
settled  as  directed  by  the  act,  in  ordffr 
that  he  mi^ht  suffer  a  recover v  thereof, 
in  this  Easter  term.  (Serjt  liiil). 


iff   THE  BlOfi  COUBT  OP  CHAlfCERT. 

lUncI  by  the  statute  of  fraudulent  dertses,  for  a  bondH:reditor, 
withoat  the  devise,  may  compel  a  sale  of  the  land^  and  this  devise 
tends  to  defeat  bis  claim.  Can  the  devise  amount  to  saying  the 
debts  shall  be  paid  ?  If  there  is  not  a  sale,  the  annuitants  never 
can  have  any  thing  during  their  lives. 

Lord  l/ni^fAorough — (without  hearing  the  other  side.) — ^Where 
the  devise  is  to  pay  the  debts  out  of  the  profits  of  the  estate,  it  is 

auivalent  to  a  devise  to  the  trustees  to  sell,  and  a  decree  for  a 
le  is  only  an  execution  of  that  trust.  But  I  am  afraid  you  will 
find,  that,  both  by  the  words  and  construction  of  the  statute  of 
fraudulent  devises,  where  there  is  a  devise  for  the  payment  of 
debts,  it  takes  the  case  out  of  the  statute,  and  it  stands  as  it  would 
have  done  before  the  statute  was  made :  the  creditor  can  come  only 
as  the  will  directs.  I  take  it  to  be  the  clear  intent  of  the  testator 
here,  that  not  an  acre  should  be  alienated  for  the  payment  of  his 
debts  ;  therefore  there  cannot  be  a  sale  (a). 

It  was  ordered  to  stand  over  in  its  present  state,  to  give  an  op- 
portunity to  the  parties  to  apply  to  paiiiament 

(«)  In  Hughes  v.  DmUhenf  post,  vol.  u. 
614,  which  is  better  reported,  3  Cox, 
170^  liOrd  ThMrUw  dusented  from 
tfaii  opinion,  observing,  that  if  it  only 
raesBt  to  determine  that  the  tncoji- 
weakmqf  of  the  mode  prescribed  by  the 
tcstBtor  for  the  payment  of  his  debts, 
wosldnot  bring  it  within  the  statute 
4if  lhiiid«lent  devises,  provided  the 
fwwl  was  ultimately  sufficient,  he 
■greed  with  the  case,  but  that  if 
it  was  meant  to  be  hud  down  that  even 
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though  by  the  mode  prescribed,  the 
fund  would  turn  out  ultimately  insuffi- 
cient lor  the  purpose,  he  would  con- 
sider it  as  a  fraudulent  devise,  and  s« 
it  has  been  since  considered,  vide 
RUUtii  V.  Earl  ofPWmmdkyt  Atk.  104. 
Earl  «/Baih  v.  E^aiqfBrt^fordy  t  Ves. 
590.  GoU  v.  irOfetfisM,  Willes,  5S1« 
B^ley  V.  Ekins^  7  Ves.  StS.  IRdnef 
v.  CoHssmafcA*,  If  Yes.  154.  Serjeant 
^iiltaiiM's  note  to  Jeferwmr.Mnrtmg^ 
S  Saund.  8.  d. 
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MICHAELMAS  TERM. 

U  GEO.  III.  1783. 


Alexander  Lord  Loughborough,  •%  .     , 

Sir  William  Henry  Ashhurst.       >     ^ 
•Sir  Beaumont  Hotham,  j 

John  Lee,  Esq.  Attorney-General. 
James  Mansfield,  Esq.  Solicitor-General. 


Lords  Cominit* 

lioiien.  Lord  (a)  ThONO  V.   BEDFORD. 

wfiTdeS^  Vf^^LTER  THONG,  by  his  will,  devised  the  premisei  id 
hU  wife  for  life,  '  question  to  his  wife  for  her  life,  remainder  io  SauMt^ 
remainder  to  tms.  and  another,  as  trustees,  to  preserve  contingent  remunders,  and 
co^tin  ^'?^'^*  immediately  after  the  decease  of  his  wife,  he  gave  the  same  to  his 
mindm;  i^  daughter  Elizabeth  (one  of  the  defendants)  for  her  life,  remainder 
mainder  to  E.  for  to  the  same  trustees  to  preserve  contingent  remainders  during  the 
?o  trusteMmf ^^  ^^^^  ^^  ^^^  daughter,  remainder  to  the  heirs  of  her  body  lawfully  be* 
|w« ;  remainder  gotten,  remainder  to  plaintiff,  his  heirs  and  assigns^  forever:— « 
to  the  heirs  of  her  and  went  on  thus :  ^^  It  being  my  will  and  meaning,  that,  after  the 
erer  '  in"*"°b^  "  decease  of  my  wife,  my  said  daughter  shall  have  only  an  estate 
•eqnent  clause  he  ^*  ^^^  ^^^^  '°  ^^^  premises ;  and  that,  after  her  decease,  it  may  go 
declared  hu  in-  ^*  to  the  heirs  of  her  body,  and,  in  default  of  such,  heirs,  should 
Snldha*****  ^*  "  ^®^'  *"  ™^  grandson  (the  plaintiff)  and  his  heirs ;  and  that  my 
a  life  estate.^"  ^  **  ^^id  daughter  should  not  have  any  power  to  defeat  my  intait;"^ 
Upon  a  bUl  filed  and  he  gave  powers  to  his  trustees,  to  do  all  necessary  acts  to  ^^ 
^7.^^*^314]  fectuate  his  intentions.  The  wife  of  the  testator  is  dead. — Tbe 
man  for  a  convey-  ^'U  was  filed  by  the  remainder-man  in  fee,  praying,  that  tbe  will 
ance,  in  which  should  be  declared  to  be  well  proved,  that  the  trusts  might  be  car- 
oiil**ii'ufe^*'tete.  ™^  '°^^  execution,  that  the  defendant  Elizabeth  might  he  declared 
it  was  demurred  ^^  ^^  ^''®  ^"^y  tenant  for  life,  and  that  a  conveyance  might  be  made 
to,  and  the  de-  by  the  trustees,  and  all  proper  parties  join  therein,  to  Elizabethfyf 
J^^*^*^®^®^'  life,  remainder  to  trustees  to  preserve  contingent  remainders,  re- 
aU legal  esutes  mainder  to  her  first  and  other  sons,  in  strict  settlement;  remainder . 
anduieplaintii'  to  daughters,  and,  in  default  of  such,  to  the  plaintiff  in  fee« — ^To 
not  entitled.         this  bill  the  defendants  demurred,  and  for  cause  of  demurrer  said, 

that  the  defendant  Elizabeth  is  seised  of  a  vested  estate  tail ;  and 
that  the  plaintiff  has  no  vested  estate  whatsoever. 

(a)  Butki^i  note  on  Co.  Lit.  290  b.  Sect.  504.    4  T.  H.  444* 

It 
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It  was  argued  by  Mr.  Mansfield  and  Mr.  Scott,  in  support  of  1789. 

the  demurrer ;  first,  that  these  were  legal  estates ;  second,  that  wv^ 

e?en  were  they  equitable  interests,  Elizabeth  would  have  an  estate        Thomo 

tail.     First,  these  are  legal  estates  in  the  several  takers :  no  estate       ^     ^' 

1  ^     ^1  1    .      .       ^  Bedford. 

]s  given  to  the  trustees,  they  are  purely  trustees  to  preserve  con- 

tii^ent  remainders.  There  are  no  debts  to  be  paid,  or  acts  to  be 
performed  by  them.  There  is  no  case  in  the  books,  where  trustees 
of  this  sort  are  construed  to  have  any  estate  given  them  for  other 
purposes.  The  power  given  to  do  all  proper  acts  is  merely  equiva- 
lent to  the  common  power  of  trustees  to  preserve  contingent  re- 
mainders, to  make  entries,  and  bring  actions.  Second^  on  the  se- 
cond head,  they  cited  Bale  v.  Coleman^  1  P.  VV.  142.  Garth  v. 
Baldofin,  2  Ves.  646.  Colson  v.  Colson,  2  Atk.  246.  Ambrose  v* 
Hodgson,  Doug.  323.     Jones  v.  Morgan,  ante,  p.  206. 

Mr.  Kenyon  and  Mr.  Lloyd  for  the  defendants,  argued,  firsts 
That  these  were  equitable  estates ;  that  the  trustees  were  to  do 
acts  to  prevent  the  testator's  intent  from  being  defeated :  in  order 
so  to  do,  they  must  have  such  an  estate  in  them  as  would  enable 
them  to  do  such  acts  as  should  be  necessary,  and  whenever  there 
are  acts  to  be  done,  the  Court  will  raise  an  estate  for  the  purpose, 
as  in  Shaw  V.  Weigh,  Eq.Ab.  184. — ^They  cited  to  the  second 
qoestion.  West  v.  Errissey,  2  P.  W.  349-  Neale  v.  Neale,  before 
I/>rd  Bathurst ;  Lloyd  v.  Roberts,  before  Lord  Northington ;  Lowt  [  51^  ] 
y^.Davies,  Lord  Raym.  1561.  Bagshaw  v.  Spencer,  iVes.  142. 
lAsk  V.  Grey,  2  Lev.  223.  Attorney-GenenU  v.  Sutton,  I  P.  W. 
754.     PapiUon  v.  Voice,  2  P.  W.  47 1 . 

On  the  11th  of  'November,  Lord  Loughborough  delivered  the 
oinnion  of  the  Court. — He  stated  the  case,  the  prayer  of  the  bill, 
and  the  cause  of  demurrer. — ^The  case  depends  on  two  points ;  first, 
it  is  contended  by  the  defendants,  that  these  are  devises  of  legal  es- 
tates, consequently  that  the  trustees  have  no  estates  to  convey.  If 
this  proposition  be  true,  the  consequence  is  clear,  that  the  demur- 
rer must  be  allowed.  Second,  that,  supposing  them  equitable  es- 
tateSy  Elizabeth  is  entitled  to  a  vested  estate  tail,  consequently  no 
conveyance  can  be  ordered,'  as  it  would  be  nugatory.    The  second 

Jiiestion  involves  the  consideration  of  several  important  cases,  as 
iagshaw  v.  Spencer,  and  Garth  v.  Baldtmn.  It  is  unnecessary  to 
enter  into  this  question  if  the  former  is  clear.  And  we  are  all 
agreed  that  these  are  legal  estates.  The  first  to  the  wife  is  a  clear 
legal  estate;  that  to  the  daughter  is  also  a  clear  legal  estate:  after 
the  widow's  estate,  unnecessarily,  and  after  the  daughter's,  neces- 
sarily, as  the  parties  thought,  are  introduced  trustees  to  preserve 
contingent  remainders,  who  take  clear  legal  estates  iK)ur  auter  vie. 
The  subsequent  words  go  to  restrain  the  estate  of  the  daughter : 
how  far  they  will  operate  is  a  proper  question  for  another  jurisdic- 
tion, they  are  not  stronger  than  the  words  that  have  been  used  in 

other 
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Other  cases^  as  in  Robinson  v.  Robinson,  3  Atk.  736.  the  giving  anf 
estate  without  impeachment  of  waste,  or  the  interposing  trustees 
to  preserve  contingent  remainders  (a).  But  it  is  contended,  from 
.the  power  given  to  the  trustees,  that  it  is  sufficient  to  turn  their 
estates  pour  auter  vie  into  an  estate  in  fee,  or  that  it  is  giving  a 
power  which  requires  a  fee  to  be  able  to  give  it  effect.  In  fair 
reasoning,  the  latter  part  of  the  proposition  is  no  more  than  the 
first.  If  we  were  to  use  these  words  to  enlarge  the  estate  oi  the 
trustees,  we  diould  go  too  far,  for  it  would  be  to  render  other 
words  m  the  will  useless. — ^The  estates  to  the  trustees  for  the  lives 
of  the  wife  and  daughter  must  be  struck  out ;  they  could  not  have 
a  legal  fee  and  estates  pour  auter  vie  at  once  in  die  same  lands. 
The  meanmg  only  was,  diat  they  should  have  the  powers  incident 
to  their  chio'acter  of  trustees  to  preserve  contingent  remainden. 
The  demurrer  must  be  allowed,  and  it  is  unuec^sary  to  anticipate 
any  future  case  as  to  the  effect  of  the  limitation  (6). 


(a)  See  Mr.  Fcome's  observations 
upon  this  passa^  of  Lord  LaughbO' 
rougk*B  jnogmenty  Cont.  Rem.  178. 
There  seems  no  doubt,  bat  that  accord- 
ing to  tbe  observations  of  Lord  Talboi, 
in  Lord  GUnotchy  v.  BosrtUr,  For.  19. 
and  of  Lord  Hardwickef  in  Bagthmw  v. 
Syeneer^  %  Atk.  581.  1  Yes.  149.  upon 
the  similar  clause  in  Lecnard  v.  Earl  of 


Demurrer  allawed. 

Suuex,  2  Vern.  526.  and  ialso  upon  the 
authority  of  th^  decision  in  the  Exche- 
dner  Qiamber  in  Perrim  ▼.  BUktt' 
Feame  C.  K.  156.  that  the  estate  li- 
mited to  Elizabeth  (he  daughter,  most 
have  been  construed  an  estate  tail. 

(6)  Vide  BateUr  v.  AUiiigtm,  ante, 
p.  72.  and  iikayUmd  v.  SmUh,  waltit^ 
p.  75. 


S.C. 
•       Amb,  776. 
Lords  Commis- 
aioners,  Lord 
Ijomghhafrmtgh^ 
Amkunif  and 
Hoikam. 


Turner  r.  Tuener. 


T^fATIIANiEL  TURNER,  Esq.  by  his  will,  dated  7th  Ja- 
•^^  nuary,  1734,  gpive  to  his  wife  Elizabeth  Turner,  £300  per 
annum,  mring  her  Ufe,  to  be  paid  annually  by  his  executors,  and 
N.  T.  devised  an  after  his  death  the  said  £300  per  annum  should  be  improved  by 
Off  Moram  to  Ids  ^^  executors,  to  make  a  sum  to  be  ^ven  to  his  first  daughter  tm 
wife  for  life,  then  should  marry,  after  the  decease  of  his^  said  wife,  with  the  consent 
to  accnmuUte  to  of  the  executors ;  and  after  one  of  his  said  daughters  should  be 
5rhU*first^*^'*  married,  then  to  be  improved  to  make  a  fortune  for  the  rest  of  his 
daughter  who       daughters  marriages,  one  after  another ;  and  when  aU  his  daughters 

should  marry »^  were  married,  tliat  the  said  £300  a  year  should  be  given,  and  re- 
then,  in  order  to  .^9 
raise  portions  for  otlier  daughters ;  then  to  remain  to  his  eldest  son,  and  on  his  decca.sc  to 
tlie  heirs  male  of  his  body,  and  in  case  of  his  having  no  issue,  remainder  to  his  next  eldcNt 
son  and  his  heirs  male,  llie  daughters  married  in  the  life  of  the  wife ;  the  eldest  and  two 
othersonsof  testator  died,  leaving  the  wife  without  issue.  This  is  not  personal  estate, 
vesting  absolutely  in  the  eldest  son  (on  the  principle,  that  it  would  be  an  estate  tail  in 
land;  neither  does  it  vest  as  an  executory  devise  in  the  fourth  son  of  testator  who  survived, 
but  it  is  an  annuity,  and  being  exhausted  by  the  events,  there  being  nobody  to  take  it  as 
such,  sinks  into  the  residuary  estate  of  the  testator. 

THOifi 
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is  eldest  son  Nathaniel  Richard  Turner,  and  on  his  de*         1783. 
the  heirs  male  of  his  body ;  and  in  case  of  his  having  no  ^^^^*' 

Ef,  then  the  same  should  remain  to  his  next  eldest  so1$f  and       Torn br 
male  of  his  body ;  and  gave  the  residue^  real  and  personal,        Turhbb. 
ill  his  children,  to  be  equally  divided  :  and  appointed  his 
ithers  executors.     He  died  soon  after,  leaving  ten  children, 
sons,  named  Nathaniel  Richard  Turner,  ^Richard  Far- 
ner,    John  IVorthington  Turner,   William  Turner,   and 
Turner,  and  five  daughters. — Soon  after  his  death,  Sarah, 
he  daughters  died,  and  the  mother  took  out  administration 
-Soon  after  a  bill  was  brought  in  Chancery,  in  the  name 
ine  surviving  children,  against  the  mother  as  administratrix 
k,  and  against  the  executors  for  an  account  of  the  personal 
Dd  a  distribution  of  the  residue  according  to  the  will. — A 
ras  obtained  for  that  purpose  on  the  2d  April,  1736,  which 
the  executors  to  pay  the  widow  the  £300  a  year,  and  to  set 
sum  to  answer  the  same. — ^The  Master  reported  the  ac« 
&c.  as  directed,  and  interest,  aud^that  £7 ,500  South-^ea        [  317  } 
B  had  been  set  apart,  and  reserved  by  the  executors  to 
the  annuity  of  ^300  which  he  deducted  out  of  the  clear 
and  then  divided  what  remained  into  ten  parts. 

1  order  of  27th  February,  1737^  on  the  petition  of  Eliza* 
\rner  the  widow,  stating  her  apprehensions,  that  JE7,500 
ta  annuities,  was  not  a  sufficient  security  to  answer  the 
,  it  was  referred  to  the  Master  to  set  apart  so  much  of  the 
I  estate  as  would  be  sufficient. — ^The  Master  reported  that 
let  apart  £10,000  part  of  £20,000  old  and  new  South-sea 
«,  to  answer  the  annuity  of  £300. 

\aniel  Richard  Turner  died  in  the  life-time  of  the  widow 
ber,  without  issue,  having  made  his  will,  and  devised  the 
of  his  estate  whatsoever  and  wheresoever  unto  John  Tur- 
ceased,  and  plaintiff,  upon  trust  for  the  several  persons 
mentioned,  and  appointed  tliem  executors — Richard  Far* 
\imer,  John  fVorthington  Turner,  and  William  Turner, 
rds  died  without  issue,  in  the  life-time  of  the  said  Elizabeth 
other. — ^The  daughters  had  been  satisfied  their  portions  out 
rents  and  profits,  in  the  life-time  of  the  mother. — Eliza- 
b  mother  died  8ih  July,  1782. 

bill  was  brought  by  the  plaintiff,  surviving  executor  and 
of  Nathaniel  Turner,  to  have  the  directions  of  the  Court 
lie  £10,000  South-sea  annuities,  and  the  annuity  secured 

the  questions  were,  whether  the  £300  per  annum,  under 
1  of  "Nathaniel  Turner,  vested  (subject  to  the  life  estate  of 
e,'  and  to  the  accumulation  for  providing  fortunes  for  the 
ers)  in  Nathaniel  Richard  Turner,  and  passed  by  his  will ; 
..  1.  X  or 
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I78d.        or  wbetfaer  the  same  was  part  of  the  estate  of  Natkamel  2Wiicf 
wvw  the  elder,  undisposed  of,  and  distributable  among  his  next  of  kin; 

ToawBB        and  also,  whether  Charles  in  the  events  which  have  happened,  took 
TvaiiBB.        ^^y*  ^^  ^^^^  interest  in  the  same,  other  than  as  claiming  a  dis- 
tributive share  of  the  undisposed  estate  of  Nathanidp  or  imder  the 
will  of  Nathaniel  Richard  his  brother. 

The  cause'came  on  first  on  tfie  SOth  of  June  last,  at  ImcoM* 
Inn  Hall. 

[  318  ]  Mr.  Selwyn  for  plaintiffs. — ^An  absolute  intefest  passed  bj  the 

will  to  Nathaniel  Richard 'i  the  testator  orders  it  to  go  to  hinii 
and  the  heirs  male  of  his  body,  which,  in  real  estate,  would  be  aa 
estate  tail;  and  therefore  tbia  being  personalty,  vested  absolutely^ 

Mr.  Madocks  for  Charles. — ^This  is  the  same  as  if  he  had  ordered 
a  sufficient  part  of  the  personal  estate  to  produce  £300  m  year, 
tp  be  set  aside  for  his  wife  for  life,  then  the  interest  to  be  paid  to 
his  daughters  as  they  should  marry  ;  and  when  they  should  all  be 
married,  to  be  given  to  Nathaniel  Richard  Turner,  and  upon  bis 
decease  to  the  heirs  male  of  his  body. — Nathaniel  Rickard  has 
given  all  his  interest  among  the  other  children,  so  that  if  Charles 
has  no  claim,  it  comes  to  the  same  thing  as  if  it  was  dbtribntable. 

Mr.  Mitford  for  Charles. — Charleses  claim  is  as  next  eldest)  sod^ 
Nathaniel  Richard  being  dead  without  issue.  This  is  a  fpSk  S^ 
the  wife  of  an  annuity  as  a  general  charge ;  that  gift  satisfied,  die 
next,  and  every  subsequent  gift,  are  substantive  and  separate  lifts, 
first  to  the  wife,  then  to  the  daughters^  then  to  the  son — not  Timi^ 
tatious  over.  Nathaniel  Richard  being  dead  at  the  time  of  tlie 
death  of  the  wife,  could  not  take :  then  the  other  gift  takes  place 
to  the  next  eldest  son,  by  which  he  meant  such  son  as  should  be 
eldest  at  the  death  of  the  wife  ;  Charles  is  the  only  person  who 
then  sustained  that  title. 

Mr.  Kenyan  for  the  defendants  in  the  same  interest  with  the 
plaintiffs. — -The  annuity  given  to  die  daughters,  &c.  is  certainly 
the  same  annuity  that  was  first  given  to  the  wife,  and  is  referred  to 
as  such  ;  there  is  no  ground  for  the  ingenuity  which  has  represented 
them  as  separate  annuities,  and  Charles  in  the  light  of  taking  a 
substantive  gift.  As  a  chattel  interest,  it  vested  in  Natkaniet 
Richard.  Supposing  it  to  be  an  annuity,  to  continue  for  ages,  it 
would  be  a  fee-simple  conditional  at  common  law.  No  limitation' 
could  be  made  after  the  estate  tail  to  Nathaniel  Richard,  there 
could  be  nothing  but  a  reverter,  which  would  bring  it  to  the  general 
fund;  but  I  contend,  that  it  vested  absolutely  in  Nathaniel  Richard. 
It  was  held  in  a.  case  cited  here  lately  from  the  year  book,  that  the 
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teltii%  was  not  raspended  till  the  death  of  the  first  taker*.    It         1783. 
was  so  held  also  in  Pelham  v.  Gregory,  5  Bro.  P.  C.  435.  ^-^/^ 

Turner 

Mr.  Scott  for  other  defendants  in  the  same  interest. — ^The  cascJ  TuRNEii 
toast  btf  inrued  unon  abstird  principles,  if  it  is  not  allowed  that 
Hatkamd  Richara  took  an  estate  tail ;  for  the  testator  certainly 
meant  he  should  take  as  large  an  interest  as  any  other  son,  and 
the  neat  eldest  son  wotdd  take  an  estate  tail.  But  I  argue  that 
Charles  is  not  within  the  description  of  the  next  eldest  son.  If  the' 
intermediate  son  had  had  issue,  the  testator  did  not  mean  to  prefet 
Charles  to  that  issue  ;  he  therefore  meant  his  next  eldest  son  at 
the  time  of  making  the  will.  The  words  "heirs  male  of  his  body 
are  only  descriptive  of  the  quantity  of  interest  he  was  to  take. 
The  whole  is  a  distribution  of  the  same  fCind,  and  is  the  commort 
ease  of  money  given  to  A.  for  life,  remainder  over,  which  vests 
iBiniediately.  Suppose  it  to  have  been  distributable  to  all  the  sons^ 
the  iDteiicst  would  have  been  vested ;  then  it  must  vest  in  the  single 
Object.    Corbet  v.  Palmer,  2  £q.  Ab«  548. 

Tlie  cause  stood  over  to  the  7th  of  July,  when  it  was  in  th^ 
jMqper  for  judgment. 

Lord  Loughborough. — A  dotibt  has  struck  me. — ^The  subject  of 
the  bequest  is  an  annuity  of  £300  per  annum,  given  to  the  wife,' 
and  aftehirards  to  the  daughters,  and  then  that  it  should  be  and 
lemflsici  to  the  eldest  son.  The  first  question  is,  what  estate  Na- 
thanid  Hichard  took.  The  second,  whether  it  vested  in  the  life 
of  Ae  wife.  But  I  have  a  doubt  whether  'Nathaniel  Richard 
took  any  interest.  Where  a  person,  if  the  subject  was  land^ 
would  take  an  estate  tail,  there  he  should  in  personalty  take  ah. 
absolute  interest ;  but  my  doubt  is,  whether  this  rule  is  applicable 
to  the  subject-matter.  An  annuity  cannot  be  barred  by  the  same 
means  as  a  real  estate.  No  recovery  can  be  suffered  of  it.  Dr. 
li  Stud.  Dial.  1.  c.  30.  p.  97.  What  is  the  consequence,  that  you 
canuot  entail  an  annuity :  therefore,  you  do  not  reason  aptly  to  an 
aniDui^  from  another  kind  of  estate.  It  can  only  be  aiFected  by 
a  feasible  condition.  Then  Nathaniel  Richard  Turner  took  no- 
thing, for  nothing  virotild  have  passed  to  him  but  the  use.  Then 
there  is  a  reverter  in  the  donor  Qlathaniel  Richard  taking  nothing) 
which  will  be  distributable;  But  there  may  be  another  question^ 
whetfier  it  may  not  pass  by  an  executory  devise.  If  it  qaay,  it  [  320  ) 
would  be  a  conditional  devise  to  Nathaniel  Richard,  with  an  exe* 
eutory  devise  to  somebody  else, — as  for  instance,  to  Charles.  Thea 
it  WotiM  be  a  question,  whether  it  could  be  distributable  during 
the  life  of  Charles.    It  will  be  material  to  consider,  whether  (here 

*  TIm  Reporter  presmnes  Mr.  K.  meant  S7  Hen.  6.  fo.  90,  cittd  la  LM 
BuMtiiigs  V.  DwiUit,  Ctqi  Car.  344,  and  lately  to  FoUt  v.  BameU. 

X  %  be 
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]783«         be  any  rule  of  law  to  prevent  its  passing  by  executory  devise,  from 

wv«^  whence  another  question  will  arise,  whether  the  description  ap- 

Turner         plies  to  Charles.     If  there  can  be  no  such  executory  devise,  then 

ToRMGR.        *^  must  be  a  reverter,  and  part  of  the  testator's  personal  estate. 

There  was  a  case  before  Lord  Northinetorif  which  bore  two  or 

three  arguments,  of  Middleton  v.  Pric^,     It  was  of  an  annuity 

out  of  the  customs  of  the  port  of  HuU,  granted  in  fee,  and  made 

the  subject  of  a  strict  settlement    The  question  was,  whether  it 

would  pass  by  a  recovery. 

Mr.  Jackson  (as  the  Reporter  understands  amicus  curioi)  ob- 
served, that  the  legislature,  by  the  act  of  4  &  5  W.  considered 
a  perpetual  charge  on  the  public  revenue  as  real  property,  which 
it  would  be  now  if  the  legislature  had  not  expressly  made  it  per- 
sonal. 

The  cause  again  stood  over,  and  was  put  in  the  cause  paper 
/  for  the  first  day  of  causes,  in  Michaelmas  term :  but  came  on  upon 

Monday  the  10th  of  November,  when  Mr.  Selwyn  and  Mr.  King 
urged  for  the  plaintiffs,  the  representatives  of  Is.  R.  Turner,  the 
eldest  son;  Mr.  Ambler  for  Mr.  Clyfford,  one  of  the  representa- 
tives oi 'Nathaniel  Turner,  the  father;  and  Mr.  Kemon  for  the 
other  defendants,  nearly  in  the  same  interests.  Mr.  Madocks  and 
Mr.  Mitford  for  Charles;  and  Mr.  Scott  for  other  defendants^ 
nearly  in  the  interest  of  the  plaintiffs. 

For  the  representatives  of  Nathaniel  Richard  it  was  argued^, 
that  this  was  pure  personal  property,  and  having  been  given  to 
him  in  such  a  manner,  that  had  it  been  land  he  would  have  taken 
an  estate  tail,  he  must  have  taken  an  absolute  estate,  expectant  ou 
the  death  of  the  mother,  and  the  provision  for  tlie  daughters, 
which  has  now  taken  effect ;  and  that  having  by  his  will,  given  his 
interest  to  his  brothers  and  sisters,  it  must  now  be  divided  among 
them,  and  the  representatives  of  those  of  them  who  are  dead. 
That  it  had  been  contended  these  were  several  annuities,  but  there 
is  no  room  to  separate  or  distinguish  the  one  part  from  another. 
£  321  J  That  the  gift  of  personal  estate  in  tail,  gave  the  whole  interest, 
1  Rol.  Abr.  61 1.  Leventhorpe  v.  Ashbie,  Seale  v.  Scale,  1  P.  W. 
290.  Daw  V.  Pitt  (Earl  of  Chatham  v.  Tothil,  6  Bro.  P.  C.  450.) 
was  expressly  the  same  limitation,  there  the  first  taker  disposing  of 
her  whole  estate,  disposed  of  this  interest.  The  gentlemen  on  the 
other  side,  have  likened  this  to  a  fee-simple-conditional  at  common 
law;  the  only  cases  of  fee-simples-conditional  are  those  of  estates 
pour  outer  vie,  and  of  inheritable  estates.  In  case  of  estates /7our 
outer  vie,  the  first  taker  may  dispose  of  them  by  simple  alienation, 
though  he  has  not  had  issue.  In  personal  chattels,  he  need  neither 
have  issue  nor  alienate,  it  is  absolutely  vested  in  him  at  once.  Finch 

•  The  Reporter  understands  there      but  see  Myddleton  y.  Pry  or,  AmhU 
never  was  any  decision  in  that  caase,      S91. 

V.  Tucker, 
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▼.  Tucker^  2  Vera.  184.     It  has  also  been  said,  if  it  is  not  good  J783. 

in  these  views,  that  it  may  be  so  by  way  of  executory  devise ;  bat 

here  the  limitation  is  in  case  there  shall  be  no  heir  male,  not  upon 

a  dying  without  issue  living  at  the  death.     It  is  after  a  clear  estate 

Uil. 

In  behalf  of  the  representatives  of  the  father. — It  is  a  mistake 
to  say  that  the  ^10,000  South-sea  annuity^  or  any  money,  is  the 
subject  of  debate  in  this  cause ;  the  auestions  relate  to  an  annuity 
of  ^300  a  year. — ^The^  10,000  South-sea  annuity  is  only  a  secu- 
rity for  payment  of  it,  the  usual  and  proper  caution  of  the  Court 
to  require  sufficient  of  the  effects  to  be  set  apart  to  answer  such 
demands.     It  is  more  or  less,  according  to  the  interest  the  fund 
produces  :  jE7y50O  stock  was  at  first  set  apart,  and  afterwards  in- 
creased to  ^10,000  stock,     ^rhe  subject-matter  being  clearly  an 
annuity,  the  next  step  is  to  see  what  sort  of  an  annuity  it  is ;  and 
from  thence  judge  of  its  continuance,  whether  it  now  is,  or  when 
it  will  be  at  an  end.     It  is  not  an  ancient  aimuity,  in  esse^  at  the 
time  of  the  devise — not  perpetual — ^not  issuing  out  of  lands :  but 
is  a  mere  personal  annuity,  created  de  novo  by  the  will — to  have  a 
limited  duration,  that  is,  as  long  as  there  shall  be  heirs  male  of 
the  body  of  the  donees.     When  they  fail  the  annuity  ceases,  and 
the  SouUh-sea  annuities  become   discharged  from  it,  and  are  in- 
stantly distributable,  as  so  much  of  the  residue  of  Nathaniel  Tur^ 
ner^s  estate,  ivhich  was  locked  up  as  long  as  the  annuity  continued. 
It  is  not  like  a  mere  personal  thing,  as  money ;  which  being  given 
to  one,  and  the  heirs  or  heirs  male  of  his  body,  passes  the  absolute 
interest  in  it  to  him,  and  any  limitation  over  is  void ;  but  it  has  a 
peculiar  property,  a  descendable  quality,  and  will  pass  from  heir- 
male  to  heir  male  ad  irtjinitum,  unless  a  certain  event  happens, 
and  an  act  is  done  by  which  its  progress  b  stopt ;  and  the  whole 
interest^  as  long  as  the  annuity  lasts,  becomes  the  property  of  one         [  322  ] 
person,  that  is,  the  having  issue  male  and  alienation.     It  differs 
from  a  rent-charge ;  it  cannot  be  limited  over,  after  a  limitation  to 
one,  and  the  heirs  or  heirs  male  of  his  body,  as  a  rent-charge  may ; 
it  is  not  the  subject  of  a  recovery  or  fine ;  is  not  within  the  statute 
de  donis,  but  remains  as  it  did  at  common  law,  before  that  statute. 
This  kind  of  property  is,  in  general,  called  a  fee-simple-condi- 
tional,— properly  so  as  to  rent-charge, — not  so  as  to  a  mere  per- 
sonal anuuity,  but  which  is  the  same  thing,  by  performing  the 
condition  and  alienation,   the  person  acquires  the  whole  interest. 
In  case  of  a  rent-charge,  with  a  limited  duration  to  A.  and  the 
heirs  or  heirs  male  of  his  body,  he  may  gain  a  fee;  but  it  is  a 
base  fee,  determinable  when  the  heirs  or  heirs  male  of  the  body 
fail.     In  case  of  a  personal  annuity,  he  may  acquire  the  whole 
interest  as  long  as  the  annuity  lasts,  but  notliing  beyond  it,  for  no 
more  is  granted.     In  Chaplin  v.  Chaplin,  3  P.  W.  2^19,  a  widow 
was  held  not  entitled  to  dower,  where  the  rent^charge  detennined 
on  the  deatli  of  her  husband  without  issue  male ;  for  there  was 
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Qodiing  out  of  which  she  could  have  it,  the  grant  being  at  an  end ; 
and  it  was  particularly  bard,  because  the  rent^aige  was  gmn 
over  in  fee ;  but  the  person  to  whom  it  was  given  over,  being 
owner  of  the  land,  the  fee  of  die  rent-charge  was  merged  in  bw.—- 
Weeks  v.  Peach,  9,  Lutw.  1218.  in  avowry  for  rent — was  the  case 
of  a  rent-charge. — There  were  two  questions.  First,  whether  a 
rent^harge  could  be  limited  over  after  an  estate-tail^  and  held  it 
Baight,  being  wiihin  the  statute  de  donis,  as  issuing  out  of  land. 
Second,  whether  it  was  necessary  to  name  the  grantee,  or  sufficient 
to  aver  that  the  grantee,  or  his  heir-male,  was  existing,  to]  shew 
that  the  grant  was  not  expired. — ^This  brings  it  to  the  true  ^uestioa 
between  the  parties.— *-The  widow  being  d^,  and  the  portioos  for 
the  daughters  being  satisfied.  First,  As  to  the  claim  of  the  exe- 
cutors and  legatees  of  Nathaniel  Richard. — They  cannot  be  enti- 
tled, for  he  never  performed  the  condition ;  he  died  without  issue^ 
and  therefore  had  no  power  of  alienation.  Second,  As  to  the 
claim  of  Charles^  two  answers  are  to  be  given  to  it. — First,  He  is 
not  the  person  described ;  he  was  not  the  next  eldest  son.  It  is 
pot  sufficient  to  say  he  was  so  at  the  death  of  the  mother :  to  en« 
title  him  he  must  be  so  at  die  death  of  the  father^  Suppose 
Richard,  John,  or  William,  had  left  issue  male,  they  wofild  have 
taken,  and  not  Charles. — Second,  If  he  does  answer  that  descrip* 
tion,  yet  he  cannot  take,  the  limitation  over  to  hin  being  void; 
not  because  it  is  a  limitation  over  of  a  mere  personal  thing,  but 
because  after  a  grant  of  such  annuity  to  one  and  his  heir»-male^ 
the  donor  has^  nothing  left  but  a  possibility,  and  that  is  not  grants 
able  by  a  private  person,  though  it  is  by  the  king,  and  so  consi? 
dered  by  Lord  Hardroicke  in  the  case  of  Lord  Stn^ord  v.  RuekUjf^ 
9  Ves.  170.  Before  the  statute  de  donis,  a  rent-charge  could  not 
be  limited  over  after  an  estate-taH.  Plowd.  35.  And  it  was  not 
settled  that  it  could,  till  the  case  of  Weeks  v.  Peach.  In  answer 
to  the  argument,  that  the  limitadon  to  the  next  heir  male  is  aa 
executory  devise. — First,  It  is  a  remainder,  and  not  an  executory 
devise.  Smith  v.  Farnaby,  Cart.  52.  An  executory  devise  is  the 
taking  of  something  in  a  particular  event,  out  of  an  estate  in  fee, 
Pells  V.  Brown,  Cro.  Jac.  590. — Second,  If  it  is  an  executory 
devise,  it  is  too  remote. — -Neither  of  those  claims  bein|;  founded, 
it  follows  diat  the  residuary  legatees  in  Nathaniel  Tumet^s  wil 
ure  entided  to  have  the  «£  10,000  South-sea  annuity  distributed,  as 
being  now  discharged  of  the  annuity  of  £300,  which  is  at  an  end ; 
for  securing  of  which  only  they  have  been  locked  up,  or  would 
have  been  distributed  long  ago. 

For  Charles — It  was  argued  that  at  the  death  of  the  mother 
there  was  nobody  but  himself  to  take  by  the  description. — Admit- 
ting that  it  is  a  personal  property  of  a  peculiar  species,  which  wiU 
be  inheritable,  and  go  to  the  heir,  not  the  executor;  and  that  it 
may  be  so  limited,  that  it  will  be  governed  by  the  rides  of  a  fee- 
,^imple-Gondidonal  at  coml^on  law,  that  when  the  party  has  issue, 

he 
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fie  maj  aliene:  if  he  does  not  aliene,  it  remains  his  as  long  as 
there  is  issue:  if  he  does  he  may  defeat  the  reverter.  Here  the 
refffrter  could  not  take  place,  because  there  is  a  person  to  take 
within  die  description ;  the  other  sons  being  dead,  Charles  now 
lakes  as  the  first  taker.  If  it  cannot  be  limited  over  after  an  estate- 
tail,  still  it  is  capable  of  being  so  limited,  that  if  the  first  person 
never  came  into  possession,  another  person  may  take. — The  intent 
was,  that  when  the  mother  died,  and  the  other  purposes  wem 
answered,  the  son  who  should  then  be  eldest  should  take ;  (and 
diit  remainder  cannot  be  too  remote,  for  that  which  the  testator 
looked  at  was,  whether  Nathaniel  Richard  had  or  had  not  issue) 
so  that  Charles  now  takes  it  as  a  fee-simple-conditional  at  common 
law ;  if  he  has  issue  male  he  will  have  performed  the  condition,  if 
not,  it  will  revert  to  the  donor. — ^The  words  next  eldest  son,  under 
which  Charles  claims,  could  not  apply  to  the  second  or  third  sons 
in  being  at  the  time  of  the  will,  for  as  they  were  bom  the  testator 
might  have  described  them;  he  therefore  meant  the  next  eldest  son 
at  the  time  it  should  vest. 

The  next  day,  November  11th,  Lord  Loughborongh  pronounced 
the  judgment  of  the  Court — ^There  are  three  sets  of  claimants, 
die  representatii^es  of  Nathaniel  Richard  Turner  claim  what  is 

!;iven  by  the  will,  or  what  comes  instead  of  it  as  personal  property 
imited  to  him  and  the  heirs  of  his  body,  which  being  an  estate  tail 
in  land,  they  say  gives  him  the  personalty  absolutely. — Charles 
insists  the  annuity  is  still  a  subsisting  charge,  to  which  he 'is  eri^ 
titled,  at  least  for  life,  and  if  he  has  a  son,  that  that  event  will 
make  it  his  own. — ^The  other  claimants  are  the  representatives  of 
the  father,  contending  that  the  annuity  is  at  an  end,  and  they  are 
entided  to  it  as  part  of  (he  residue. — It  has  been  very  fully  argued, 
and  the  first  thing  to  be  considered  is,  what  is  die  subject-matter? 
Not  the  Southrsea  annuities,  which  never  were  die  testator's  pro- 
perty, but  were  purchased  by  the  Court  as  a  security  merely. 
Mr.  Ambler  contends  clearly  and  jusdy,  that  it  is  not  a  gross  sum 
of  money,  or  an  aliquot  part  of  the  testator^s  property,  but  a 
mere  annuity. — Cases  of  this  kind  do  not  happen  often ;  but  the 
law  b  clear  as  to  this  sort  of  property.  It  has  been  a  little  argued, 
that  this  must  always  be  considered  as  personal  property ;  but  this 
is  not  so,  for,  firom  the  earliest  period  of  the  law ;  this  species  of 
property  has  been  as  clearly  distinguished  as  either  real  or  personal 
estate.  Fitzherbert,  tit.  Annuity  (a),  has  defined  it — that  it  either 
proceeds  from  the  lands  or  the  coffers  of  another.  His  definition 
IS  mostly  copied  (though  with  additions)  from  Co.  litt.  144  b  (6). 


1783. 


(«)  r.  N.  B.  152. 

(6)  He  was  dead  before  Lord  Coke*s 
time.  (Sen.  UiU)  Tiiif  is  certainly 
an  ezlraordiiiary  mistake.  FUxhtrbert 
flourished  in  tfim.  7.  and  Hen.  Sths. 
time.  The  Natura  Brcviuin  was  first 
pabUsheri  in  1534,  and  had  gone 
throogb  eight  editions  before  the  first 


appearance  of  Co.  Litt.,  which  was  in 
1628 ;  and  it  is  referred  to  in  almost 
every  page  of  the  nine  first  editions 
of  Co.  Litt. ;  the  references  to  which 
were  all  made  by  Lord  Coke  himself. 
His  abridgment isalso  frequently  cited 
in  the  text  with  great  respect,  24  a4 
270  a.  &c. 

Where 


Turner 

o. 

TURIIBB. 
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1783.         Where  it  is  charged  iipon  land,  it  may  be  .real  or  personal  at  the 
wv^         election  of  the  holder:  he  may  proceed  against  the  land  or  against^ 
Turner       the  person.     If  it  is  out  of  the  coffers,  it  is  personal  only  as  to  the 
TuiuMBR.       remedy ;  but  the  property  itself  is  real  as  to  its  descent  to  the  heir. 
In  Lord  Strafford  v.  Buckley^  it  is  said,  that  where  there  is  a  rent- 
charge,  and  out  of  it  a  new  rent  created,  it  will  be  a  mere  annuity, 
[  325  ]       and  will  not  charge  the  land  but  the  person  only.    An  annuity  then, 
wnen  granted  with  words  of  inheritance,  is  descendable ;  but  as  to 
its  security  is  personal  only  :  it  may  be  granted  in  fee ;  of  course 
it  may  as  a  qualified  or  conditional  fee.     But  it  cannot  be  entailed, 
Co.  Lit.  20.  and  consequently  there  can  be  no  remainder  of  it,  for 
there  can  be  no  remainder  of  property  which  is  not  within  the  sta- 
tute de  donis. — Weeks  v.  Peach — where  it  was  held,  contrary  to  an 
old  opinion,  that  there  might  be  a  remainder  of  a  rent-charge ;  but 
for  a  reason  which  shews  that  there  could  not  of  an  annuity. — It  is 
argued,  that  as  there  could  not  be  a  rema'mder,  there  could  not  be 
"^  a  limitation  by  way  of  executory  devise.     I  cannot  see  the  reason 

of  this,  provided  the  executory  devise  was  within  the  common  rules 
of  executory  devises.  If  the  objection  that  there  is  only  a  possi- 
bility, which  cannot  be  granted,  prevails,  there  is  no  reason  why  a 
like  annuity  (for  there  is  no  necessity  that  it  should  be  the  s^me) 
should  not  be  raised ;  but  it  will,  from  what  I  shall  observe  in  the 
sequel,  be  unnecessary  to  determine  this. — Another  character  of  this 
kind  of  property  is,  that  an  annuity  must  not  tend  to  a  perpetuity, 
for  a  fee-simple  conditional  must  end  or  become  absolute  in  the  life 
of  a  particular  person.  We  are  all  of  opinion  that  there  is  no 
ground  for  the  claim  of  Charles.  If  it  could  take  place  by  way  of 
executory  devise,  I  thhik  it  would  be  too  remote. — ^The  words  next 
eldest  son  cannot  apply  to  Charles^  who  was  the  fourth  son.  It 
could  not  be  intended  he  should  take,  if  either  the  second  or  third 
son  had  left  issue,  yet  Charles  would  then  have  borne  the  descrip- 
tion of  next  eldest  son,  at  the  death  of  the  wife;  therefore  it  must 
have  meant  the  next  brother  to  Nathaniel  Richard. — ^Tiie  argu- 
ment for  the  representatives  of  Nathaniel  Richard  is  equally  ex- 
cluded, as  turning  on  the  nature  of  tlie  property  being  personalty 
only. — ^The  nature  of  the  case  being  such,  there  is  nobody  now 
who  can  bring  a  writ  of  annuity ;  the  purposes  of  the  annuity 
being  at  an  end,  the  annuity  itself  is  so  too,  and  the  £10,000  must 
return  to  the  fund  to  which  it  belongs,  the  residuary  estate  of  Na- 
thaniel Turner  the  father. 

Decreed  it  theriefore  to  be  divided  into  ten  parts,  to  the  surviving 
children  of  Nathaniel  Turjier,  and  the  representatives  of  those 
who  are  dead  (a). 

(a)  See  as  to  thist  species  of  property,      1S9.  1  Dick.  162.  Lady  Holdemesse  r. 
The  Earl  qf  Strafford  v.  Buckley y  from      Marquess  of  Caermartheuy  post,  377. 
vrhcnce  all  tbe  learning  in  the  present      Smiih  v.  Pybua,  9  Ves.  66(3. 
caM  is  taken.  Savtry  v.  Dyer,  Amb. 

DlXON 


IN  TUB  High  Coubt  of  Chancbby.  Q29 

1783- 


Dixon  v.  Savillb,  and  others. 

Lords  Commif- 
TlILL  filed  by  ihe  plaintiff,  widow  of  Abraham  Dixon,  praying  J'^^^^^Li^ 
•*-^  that  her  right  of  dower  might  be  declared,  and  that  she  might  ^SJwnrtT^ 
be  paid  one-third  of  the  rents  and  profits  of  the  estate  in  question,  tham. 
or  her  dower  to  be  set  out.    The  bill  stated,  that  Dixon  the  bus-  A  widow  h  not 
band  died  seised  in  fee  of  the  premises,  and  devised  the  same  to  ^®'!*^*«  <>f  •«» 
Arthur  OnsloWy  the  infant  defendant  in  fee ;  that  he  made  no  pro-  demption. 
vision  for  the  plaintiff  his  widow. — ^The  defendants  in  their  answers, 
set  forth,  that  the  estate  was,  prior  to  the  marriage,  and  still  con- 
tinues in   mortg^e  in   fee   to  the  defendant  Holford;  and  that 
therefore  the  plaintiff  has  no  right  to  dower. 

Mr.  Arden,  Mr.  Hardinge,  and  Mr.  Brown,  for  the  plaintiff. 
The  estate  of  the  husband  was  covered  by  a  mortgage  in  fee, 
before  the   marriage.     The  husband  thought  this   circumstance 
would  not  deprive  the  plaintiff  of  the  right  of  a  wife,  and  has 
therefore  only  given  her,  by  his  will,  his  carriage  and  horses.     Al- 
tiiough  the  current  of  opinion  has  been  against  the  claim,  there 
has  been  no  determination  that  a  wife  shall  not  have  dower  of  an 
equity  of  redemption.     As  to  a  trust  term,  in  Williams  v.  fVrey, 
IF.  W.  137.  Lord  Keeper  Wright  refused  to  aid  the  dowress,  by 
removing  the  trust  term  out  of  her  way ;  but  his  decree  was  re- 
versed by   Lord  Harcourt,     In    Ladt/  Radnor  v.  Fandehendy, 
Show.  P.  C.  69>  Vandebendy  was  a  purchaser ;  and  on  that  ground 
might  defend  himself  against  the  widow's  right  of  dower.     Equity 
goes  so  far  as  to  remove  legal  obstacles  out  of  the  way;  but  the 
claim  is  of  so  precarious  a  nature,  that  a  purchaser  shall  not  have 
a  term  taken  from  him.     But  there  is  a  great  opinion  in  our  favor, 
not  shaken  yet  by  any  determination,  Banks  v.  Sutton,  2  P.  W. 
700,  where  two  points  were  made,  first,  as  to  the  trust-term  :  second, 
as   to  the  equity  of  redemption :  this  latter  has  never  been  over- 
tamed  ;   although  the   former,  of  the  difference  between  a  trust 
descended,  and  a  trust  created,  has   in  the  Attorney-General  v. 
Scott,  For.  138.     A  mortgage  in  fee  is  in  equity  considered  as  no- 
thing more  than  a  pledge;  and  shall  only  be  liable  to  the  burthen 
of  the  mortgage  money.     In  all  other  respects,  the  mortgagor  has        L  ^^7  ] 
the  same  property  as  before  ;  so  in  the  case  of  a  revocation  of  a 
^ill,  the  mortgage  is  only  a  revocation  pro  tanto,  Lord  Lincoln 
v.  Roll,  Show.  P.  C.  154,  because  it  is  only  a  pledge.     It  would 
be  strange  the  doctrine  should  be  different  as  to  dower.     Sir  Joseph 
Jekyl  thought  it  was  not.     In  Godwin  v.  Winsmore,  2  Atk,525, 
the  other  point  only  is   determined.     The  Attorney-General  v. 
Scott  is  said  to  have  exploded  Banks  v.  Sutton ;  but  there  it  was 
a  trust  estate  before  the  marriage.     In  Fletcher  v.  Robinson,  the 
case  cited  there,  the  man  had  done  every  thing  that  he  could  do  to 

obtaiu 
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1785^         obtain  the  legal  estate.    Lord  Hardvricke^h  opinion  was  against  Sir 
^•'^/^  Joseph  Jekytsf  upoo  trust  estates,  but  not  upon  an  eauity  of  re- 

DixoN  demption.  In  CcLsborne  v.  Scarf e^  1  Atk,  603>  he  held,  that  oo 
SkiiLuu  ^  mortgage  in  fee^  previous  to  the  marriage,  the  husband  was  en- 
tided  to  the  tenancy  by  the  courte^.  In  that  case  PenuUle  f  • 
Luscombe  is  cited,  as  detetmincd  by  Sir  Joseph  Jehfl,  that  there 
could  be  no  possessiofratris  of  an  equity  of  i^emption ;  and  it  ii 
also  said,  that  in  the  case  of  Reynolds  n  Messing,  11th  March, 
1730,  Sir  Joseph  Jekyl  determined  that  there  could  not  be  dower 
of  an  equity  of  redemption,  and  diat  the  same  was  determined  in 
*  Robinson  v.  Tongue,  Michaelmas,  1730,  by  Lord  Chancellor 
King.  The  case  of  Reynolds  v.  Messing^  or  Reynolds  t.  White, 
(as  it  stands  in  the  Register's  book)  is  misrepresented,  and  does  not 
warrant  the  point  said  to  be  determined  by  it. 

Mr.  Kenyon  and  Mr.  Graham  for  the  defendants. — ^It  is  recited 
as  the  law  of  the  land,  in  the  preamble  to  the  statute  of  uses, 
that  one  of  the  evils  of  uses  was,  that  they  prevented  dower.  We 
are  called  upon  to  shew  a  difference  between  a  mortgage  in  fee,  and 
mortgage  for  years.  In  the  latter  case  the  writ  of  dower  lies; 
only  the  judgment  is  with  a  cesset  execuHo  during  the  term  ;  in  the 
other  no  writ  of  dower  lies  at  all. — Dower  being  a  legal  demand, 
the  widow  can  have  no  right  to  have  it  assigned  in  equity.  The 
attempt  to  argue  this  case,  is  to  remove  land-mari^s. 

Lord  Loughboroitgh. — The  argument  in  the  cases  died  has 

generally  sprung  from  compassion.    The  case  of  an  estate  by  the 

courtesy  in  a  trust,  is  the  anomalous  case,  not  the  rule  that  the 

[  328  ]       wife  shall  not  have  dower.    I  confess  I  think  it  so  much  settled, 

that  it  would  be  wrong  to  discuss  it  much* 

Hotha    '  I  ^^  Commissioners,  of  the  same  opinion. 

Bill  dismissed,  but  without  costs,  the  defendants  not  praying 
them  (a). 

*  This  point  docs  not  appear  in  any  of  the  reports  of  this  case. 

(a)  See  Sir  Thoma»  CUark€*B  observe-      et  seq.  upon  those  cases ;  also  Si^pd. 
tions  in  Bmrgeu  t.  fVkiate,  1  Eden,  196,      Gilb.  on  Uses,  48, 
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(6)  Bowes E  tod  others,  next  of  Kin  of  Fran-  )  m-^^iie^  9-  C. 

CE8  Baylbt,  Widow!  •        .        .        • }  Plaintiffs,  ,  nick.  605. 

„  „  ^  ^  t5Sefj.HiU'$ 

BuNTBR  and  Eaton,  Executors  of  the  said  Fran-  I  ti^a.^ j.«*.         J^ss.  347. 
CR8  Batley's  Will,     ....        .  J  Defendants,     tBDo.^5.f5U 

In  Co.  HiL  1783, 

FRJNCES  BAYLEY  being  possessed  of  a  considerable      ^^Sj*^"^ 
personal  estate,  21st  January ^  Mlly  made  her  will,  con- 
tabing  int.  oF.  the  foUowing  wordb :  «  And  as  to  that  temporal  ^  ^"J^^f^ 
^  estate,  wherewith  it  hath  pleased  God  to  bless  me,  I  give  and  *  -^  p    '  s^ 
**  dispose  thereof  in   manner   following  i'* — She  then    gave  to  gionew.  Lord 
Thomas  Fickers  Hunter,  Gent,  (one  of  the  defendants)  the  sum  of  Lim^ibonmgk^ 
d900 ;  and  after  a  great  many  legacies  to  a  variety  of  persons,  -^f*^^*  *^ 
among  whom  were  some  of  (but  pot  all)  the  plaintiffs,  the  next  of 
kin,  she  gave  to  the  Rev.  James  Eaton  (the  other  defendant)  the  HyS'to  t^S!^ 
sum  of  £50,  and  after  some  charitable  legacies,  she  appointed  cnton,  by  their 
nomas  dickers  Hunter  and  James  Eaton  executors,  but  made  own  names,  they 
no  disposition  of  the  residue.     And  the  executors  having  proved  ^J^  5w  r^ie!* 
the  will,  the  plaintiffs  filed  this  bill  for  an  account'of  the  residue 
of  the  testatrix's  estate,  and  praying  that,  the  executors  having 
legacies,  it  might  be  distributed.     The  defendants  admitted  assets 
more  than  sufficient  to  pay  debts,  legacies,  and  funeral  expences ; 
but  insisted  that  they  had  a  right  to  her  personal  estate,  there  being 
nothing  inconsistent  with  such  right  in  the  will,  or  indicative  of  a 
contrary  intuition ;  the  legacies  not  being  given  to  them  as  exe- 
cutors, but  by  their  proper  names,  and  there  being  a  great  inequa- 
lity between  them,  by  which  the  testatrix  shewed  she  meant  to 
dispose  of  the  whole,  and  not  to  die  intestate  as  to  any  part 
thereof. 

Heard  28th  January,  1783. 

^t.  Attorney-General  scoA  Mr.  Hollist  for  the  plaintiffs,  cited  [  S£9J 
Brasbridge  v.  Woodroffe,  9,  Atk.  608,  and  Andrew  v.  Clarke, 
%  Ves.  162.  That  since  the  case  of  Foster  v.  Munt,  (1  Vern.  473,) 
where  a  legacy  is  given  to  the  executor,  he  shall  not  have  the 
residue ;  and  that  it  is  so,  notwithstanding  the  legacy  is  not  ex- 
pressly given  for  care  and  pains. 

Ijord  Chancellor. — ^The  simple  Question  is,  whether  the  giving 
legacies  to  the  executors  will  turn  them  into  trustees ;  though  the 
legacies  being  unequal  will  point  out  a  different  view,  and  they 
will  take  di&rently,  as  the  residue  will  go  to  tliem  Jointly. 

(6)  Swr%e  V.  Finch,  po«jt,  voU  iv.  SS9.    CUmM  v«  UnUhwmti,  Thofnlmi  ▼• 
IVifcy,  2  Vei.  Jan.  465  and  644. 

Mr. 
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1783.  Mr.  Solicitor-General  for  defendants — to  shew  that  they  were 

s^pv-^  not  excluded  by  these  legacies^  cited  Newstead  v.  Johnston^  2,  Atk. 

BowKBR  45^  and  a  case  in  4  Bro.  P.  C.  1,  where  one  executor  has  a  legacy^ 
the  other  none^  neither  is  barred  from  taking  the  residue,  though 
they  will  by  taking  equal  legacies;  unless  it  appears  that  tbe 
testator  has  given  a  specific  l^acy,  and  meaut  no  more,  the  rule 
of  law  must  prevail. 

Mr.  Balguy^  on  the  same  side,  cited  Lawson  v.  Lawson,  in  the 
House  of  Lords,  2.8th  Jpril,  1777,  7  Bro.  P.  C.  511,  in  which 
Lord  Mansfield  said,  that  when  the  legacies  to  the  executors  are 
consistent  with  taking  the  residue,  there  is  no  implication  to  ex- 
clude them. — Ladu  Granville  v.  The  Duchess  of  Beaufort^  1  Bro. 
P.  C.  305.  Blinkhorn  v.  Feast^  2  Ves.  27.  The  same  principle 
applies  in  the  present  case. 

^x.  Attorney  "General  in  reply,  said — Those  cases  were  ex- 
ceptions from  the  general  rule,  that  a  wife  shall  take  beneficially, 
notwithstanding  her  legacy. — So  in  the  case  of  infants  and  specific 
legatees ;  but  this  case  was  within  the  rule  itself. 

Lord  Chancellor. — I  confess  it  struck  me  at  first  that  the  general 
rule  did  apply  to  this  case,  but  I  now  think  rather  otherwise. — 
The  first  consideration  is  to  make  the  rule  systematical,  to  consider 
which  way  the  presumption  leans.    The  fundamental  presumption 
which  the  law  makes,  is  that  the  appointment  of  executors  is  a 
gift  to  them  of  what  is  undisposed  of. — It  must  be  considered 
abstractedly  firom  any  thing  interposed ;  tlierefore  but  little  can 
be  rested  upon  the  introductory  words.     It  rather  turns  on  the 
general  doctrine. — Where  the  executor  loses  the  surplus,  it  is 
r  330  ]        because  he  is  turned  into  a  trustee. — Here  the  intention  is  declared 
in  more  slender  words  than  in  any  of  the  other  cases.    When  the 
testator  gives  the  executor  part  by  express  words,  and  in  the  same 
manner  as  he  appoints  him  executor,  it  shews  his  intent  to  be  dif- 
ferent from  that  expressed  by  the  fact  of  making  him  executor.—* 
In  order  to  make  a  gift  of  part  a  bar  to  taking  the  residue,  the 
general  gift  must  make  the  intent  as  clear  as  the  other  intention  is 
from  making  him  executor ;  where  it  will  bear  another  intent,  it 
will  not  bar  him  from  taking  the  residue.    The  fundamental  dis- 
tinction is  established^  by  laying  it  down  that  the  rule,  that  the 
executor  shall  take  the  residue  must  prevail,  unless  there  is  an 
irresistible  inference  to  the  contrary  (a).     Is  the  gift  of  unequd 
legacies  purely  the  gift  of  part,  in  the  same  manner  that  they  are 

(a)  Lord  Alvanley,  in  CleimeU  v.  an  expression  adopted  in  sobseqneat 

Lewlhwaitey  S  Ves.  jun.  471,  alluding  cases,  particularly  Praii  v.  Sladdent 

to  this  passage,  says,  that  is  not  the  14  Ves.  197.      Langkam  v.  Saiulffrdy 

rule,  it  must  be,  as  stated  in  many  2  Mcriv.  6. 


cases,  a  strong  and  violent  presumption, 
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sppointed  executors ;  and  is  it  impossible  to  assign  any  other  17B3. 

purpose  for  such  a  gift  than  that  of  barring  the  residue  ?     If  the  v^^v^^ 

gift  oif  the  legacy  is  qualified,  it  is  sufficient  to  prevent  its  barring  Bowkbr 
the  residue,  or  it  may  be  given  for  a  different  purpose.  The  gift  of  Hvmter. 
unequal  legacies  may  have  a  different  ground  from  the  gift  of  the 
whole :  it  may  in  many  events  be  different, — for  instance,  if  £100 
be  given  to  one,  and  £50  to  the  other,  it  may  be  different,  in  case 
of  deficiency,  from  giving  the  one  £50^  the  other  nothing.  The 
implication  is,  that  he  must  have  had  a  different  intent,  and  that 
must  rebut  the  equity ;  therefore  the  bill  must  be  dismissed,  and 
the  rather,  on  account  that  the  decree  of  the  Master  of  the 
Rolls  (io  Brasbridge  v.  Woodroffe)  goes  to  the  point 

BUI  dismissed. 

Upon  a  re-hearing,  the  cause  was  re-argued  very  fully,  and  all 
die  authorities  in  the  books  gone  through ;  but  as  they  are  all  cited 
or  referred  to  iii  Lord  Loughborough's  argument,  it  is  unnecessary 
to  repeat  them  here. 

Lord  Loughborough  delivered  the  opinion  of  the  Court. — ^All 

that  is  material  to  state  of  the  will  of  the  testatrix  is^  that   it 

contains  a  great  many  legacies  to  persons,  several  of  whom  are  her 

next  of  kin ;  among  the  other  legatees  are  Hunter  and  Eaton,  who 

are  afterwards  appointed  executors.     11ie  bill  is  filed  by  the  next 

of  kin  for  the  surplus,     llie  executors  contend  that  there   is 

nothing  in  the  will  to  prevent  their  taking  it,  they  have  unequal 

legacies,  which  amounts  to  the  same  as  if  there  was  a  legacy  only 

to  one  of  them.     This  is  a  re-hearing  from  a  decree  of  Lord 

ThurloTsfSy  who  held  the  executors  to  be  entitled  to  the  surplus. 

In  irtating  the  opinion  of  the  Court,  which  is  in  affirmance  of  Lord       [  351  ] 

Thurlow^s  decree,  I  shall  state  very  generally  the  grounds  on  which 

k  seems  to  rest.     By  law  the  executor  takes  the  whole.    This  is 

tbe  conunon  opinion  of  the  world,  but  however  that  may  be,  it 

is  certainly  the  legal  meaning,  that  where  the  law  casts  the  property 

there  ought  to  be  something  certain  to  take  it  away.     That  there 

may  be  circumstances  to  turn  the  executor  into  a  trustee  appears 

from  the  subsequent  cases^  Foster  v.  Munt,  1  Vem.  473.     Pring 

T.  Pringj   2  Vern.  99.     Cordel  v.  Noden,   2  Vem.  148,  were 

all  decrees  that  the  executors  should  be  trustees  for  the  next 

of  kin,  without  any  expression  of  a  trust.    In  all  of  them  the 

executors  had  legacies,  but  the  questiou  did  not  turn  upon  the 

legacies  alone,  but  upon  express  words,  to  shew  they  were  only 

to  have  the  office,  not  to  take  the  surplus.    The  legacies  were 

for  care  and  pains  which  the  testator  intended  should  be  repaid* 

Cordel  v.  Noden  was  particular,   for  the   decree  was   for   the 

persons  who  claimed  under  the  wiU.—- -Thus  it  stood  in  1690^  but 

die 
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178^.         tlie  point  soon  proceeded  furtberi  for  in  Poit  V.  Smith,  1  P.  Wi 
s^v^  7.  and  in  Lord  Brigtofi  Case,  2  Vera.  645.— (sec  S  P.  W.  194^ 

BowKKR  note)— *it  was  so  held  upon  tlie  legacy  alone,  upon  the  idea  that 
HvMTBiu  ^^  S^'^  ^^  ^  ^^^  exciodes  that  of  the  whole,  and,  from  that  time, 
this  has  been  treated  as  settled,  insonmdi^  tiiat  upon  a  doiAted 
case,  Mr.  Femon^  an  old  practitioner,  said  he  considered  it  as  < 
settled  poiat.  Ibis  is  an  established  rule,  but  tnust  be  cofluder^l 
as  a  positife  rule*  Several  e3L(;eptioiis  hare  been  taken  fitmt  it. 
First,  where  the  gift  to  the  executor  was  only  an  eicepdon  out  of 
another  legacy,  as  in  the  cases  of  Griffith  i.  Risers,  JPr.Oi.S31. 
and  Lad^  Granvilk  t.  Tkt  Dmchm  of  Beaufort^  1  P.  W.  1 14r-^ 
Where  there  has  been  a  specific  hislead  of  a  pecunivy  Ic^ntjr,  a 
distinction  has  been  attempted  to  be  taken,  Southcote  v.  nationi 
S  Atk.  9i96*  but  I  cannot  find  that  it  has  prevailed.-^Another  dis- 
tinction is  as  to  the  quality  of  the  gift,  as  in  BuIIy,  Smith,  £  Vera. 
675.  where  the  specific  thing  given  had  belonged  to  the  wife  bef&re 
the  fnarriage :  and  in  the  late  case  pf  Lawson  v.  Law$6u,  ^faafe  il 
was  of  a  chose  in  action,  which  was  hers,  and  never  had  been  re* 
duced  into  possession. — Another  distinction  has  beea  asade  upoas 
die  condition*  of  the  legatee,  as  where  the  executor  was  the  wife^ 
or  near  relation  of  the  testator^  and  the  next  of  kinreniole;  but 
that  distinction^  though  it  has  prevailed  in  some  eases,  has  in  others 
L  S3S  ]  been  oveiHruled,  1  P.  W.  549.  552*. — ^Another,  where  there  has 
been  a  legacy  to  the  executor,  and  also  to  the  next  of  kin;  that 
succeeded  in  one  cas^,  Attomey-Generatv.  Hooker,  2  P.  W.  338^ 
bat  has  since  been  denied.  Vaversv.Davers,  SP.  W.40.  and 
Andtigw  V.  Clarke,  2  Ves.  162.  —  Another  difference  has  been 
takett  whevie  there  were  two  or  more  executors,  and  a  legacy  {pven 
to  the  one^  but  nothing  to  the  other,  Buffar  v.  Bradford,  2  Atk.  5220^ 
There  the  intent  has  been  apparent  to  prefer  the  one  to  the  otheri 
and  there  being  no  presumption  in  favour  of  the  next  of  kin  as  to 
the  one,  there  has  been  held  to  be  none  as  to  the  other.  From  all 
these  various  distinctions  a  general  conclusion  has,  in  late  time% 
been  laid  down,  that  where  the  l^cy  is  consistent  with  the  intent 
of  the  executor's  taking  the  whole,  it  shall  not  exclude  turn  from 
it  Lamon  v.  Lawson,  ubi  supra  by  Lord  Mansfield.  The  rea> 
soning  is  fair,  though  I  confess  the  rule  has  great  latitude,  and  a 
good  deal  of  uncertainty  ^  but  it  is  doubtful  whether  it  can  be  drawa 
with  more  certainty  after  the  points  which  have  been  determibed ; 
vit.  First,  that  the  appointment  of  an  executor  is  a  gift  to  him  of 
the  whole.  Secondly,  that  a  legacy  given  to  him  excludes  him  froai 
the  surplus.  I  doubt  whether,  after  these  points  haVe  been  set- 
tled, a  more  certain  rule  can  be  laid  down.  The  case  now  befoul 
the  Court  is  a  case  where  there  are  legacies  to  both  the  executory 
but  of  different  sums.  If  you  try  the  effect  of  this,  and  the  gmaf 
one  of  them  a  legacy  and  the  other  none,  in  every  possible  wa/y 

•  See  also  M^trtin  V.  jR^^mt,  Mu$r,  178t,  ante,  154. 
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it  wiU  be  the  tame  to  the  executors  and  to  the  testator's  assets ;  Md         17B3. 
imjr  tfaerefore  be  fairly  said  not  to  give  die  idea  of  confining  the  w^^ 

ftooaty  of  the  testator  as  to  the  residue.    I  acknowledge  I  do  not        Bowses 
find  the  ground  of  reasoning  from  th^  cases  so  strong  as  to  resist        Btn'mtu 
antboritses^  and  therefore  if  there  was  any  satisfactory  case  cited,  I 
should  bafe  thought  it  safer  to  have  rested  on  authority^  than  to 
have  innovated  from  fnyown  reasoning.    With  respect  to  the 
cuaee  cited  for  the  executors;  Newstead v.  Johnson,  2Atk.  45. 
waa  eited  as  a  case  of  unequal  legacies,  and  the  executors  tailing 
the  surplus ;  but  Lord  Hardwickt,  in  his  notes,  says  he  decided 
that  case  on  the  principle  of  Oriffith  v.  Rogen,  and  hady  GranvUlc 
▼.  Tkt  Duckm  of  Beaufort.— Buffar  v.  Bradford,  2  Atk.  220. 
That  is  a  legacy  to  one  executor  and  none  to  the  other,  though        r  333  -i 
ditre  was  a  devise  with  limitations,  under  which  he  was  interested. 
B&nkhom  V.  feosf,  2  Ves.  27.     1  Wils.  285.    Bum's  Ecctesias- 
Heal  Law*    It  is  said,  as  to  this  case,  that  they  were  specific  lega- 
cies, but  that  distinction  was  not  relied  upon  by  Lofd  Hardwicke 
m  Sindkeote  v.  Watson,  3  Atk.  226. — but,    on  the  contrary,    te^ 
jicted.    Whether  it  is  a  good  distinction  I  do  not  now  say,  but  if 
Lard  Hardwicke  held  the  same  opinion  at  the  time  of  the  two  de- 
terminatioas,  that  circumstance  could  not  weigh  in  Blmkhom  v. 
JFImk/.  Brasbridge  v.  fVoodn^,  2  Atk.  68.  as  it  stands,  is  a  deter- 
itoimtion  that  the  difference  of  the  legacies  repels  the  presumption 
in  fiiirour  of  the  next  of  kin.    It  has  been  said  the  Master  of  the 
Kolis  relied  upon  Batckelor  v.  Searle,  which  does  not  apply.    It 
la  Atkyn's  note  of  what  the  Master  of  the  Rolls  relied  upon.     Bat- 
eketor  v*  Stark,  as  reported  in  1  Eq.  Ga.  246,  (where  it  is  best  re- 
ported) it  is  true,  goes  upon  proofs,  but  the  Court  also  goes  in- 
to reasoning,  which  is  the  same  with  that  in  Brasbri^  v.  ffood^ 
mfe.    The  result  of  the  whole  is,  that  the  cases  are  not  so  certain 
as  to  be  said  to  be  an  authority  in  point.     If  those  on  the  other 
aide  had  come  up  to  the  matter,  I  should  have  been  in  great  doubt. 
One  ease  in  point  would   have  varied  my  opinion.    Three  cases' 
have  been  ciled,  Dotti^II  v.  Bemtet,  Bailey  v.  Mead  and  Pozvell, 
and  Fachel  v.  Jeffries.    Darwell  v.  Bennet,  2  Vern.  677. 1  lay  out 
of  the  case,  as  being  decided  upon  evidence.     Bailey  v.  Mead  and 
Powell,  Pr.  Ch.  92.  2  Veni.  361 .  is  very  inaccurately  reported  both? 
in  Pirecedents  in  Chancery  and  in  Vernon.  It  struck  me  as  strange  in 
diat  case,  as  it  stands  in  Precedents  in  Chancery,  that  the  executor 
should  be  made  to  pay  the  costs.  Mr.  HoUist  went  to  the  Register's 
book.    Upon  lookmg  into  it  myself,  it  was  impossible  to  decide 
otherwise.    There  were  legacies  to  most  of  the  next  of  kin,  and  ta 
their  children.  Mead^s  children  had  legacies,  the  executors  also  had 
legacies,  though  unequal,  one  ^50,  the  other  ^20.    The  executors 
h^  represented  to  the  next  of  kin  that  there  would  be  no  residue  ^ 
Powell  had  arrested  Bailey,  one  of  die  next  of  kin,  for  a  debt  due 
to  die  testatrix ;  and  had,  upon  remittmg  the  debt,  and  a  promise 
of  £30  (of  which  he  paid  him  only  £10}  obtained  from  him  a  re^ 

lease ; 
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lease;  by  some  means  Bailey  got  the  rdease  again,  and  destroyed 
it;  by  other  representations  Powell  obtained  releases  from  the 
other  next  of  kin. — After  this  Bailey  attacks  the  executors,  Mead 
assigned  a  moiety  (the  whole  being  £100)  to  the  next  of  kin, 
Powell  was  indebted  to  the  testatrix  £SbO.  The  prayer  of  the. 
bill  was  to  set  aside  the  releases.  Powell  insisted,  in  his  answer, 
upon  parol  evidence,  and  undertook  to  prove  the  testatrix's  intent 
that  the  surplus  should  go  to  the  executors ;  he  also  insisted  that 
the  debt  was  discharged  by  his  being  appointed  executor.  Mead 
acknowledged,  in  his  answer,  that  he  had  aided  Pozre//  in  thb 
scheme;  but  that  being  of  opinion  the  next  of  kin  ought  to  have 
the  surplus,  he  had  assigned  it  to  them ;  he  acknowledged  that  he 
had  drawn  the  will,  and  that  no  direction  was  given  as  to  the  sur- 
plus. Powell  filed  a  cross-bill,  insisting  upon  the  releases.  The 
decree  was,  that  Powell  should  pay  the  debt,  the  residue  be  du»- 
tributed,  and  that  Powell  should  pay  costs. — ^Thus  stated,  the  case 
does  not  apply  to  this  point,  being  under  very  peculiar  circum* 
stances,  and  it  being  certain  the  testatrix  intended  the  executors 
nothing  beyond  their  legacies. — In  Vachel  ▼.  Jeffries^  Pr.  Ch.  1®. 
to  be  found  faithfully  stated  in  Mr.  Brown's  book,  (1  Bro.  P.O. 
167.)  it  is  true,  that  in  fact  the  executors  had  unequal  legacies, 
and  that  the  residue  was  decreed  to  be  distributed,  but  that  wis 
not  the  point  on  which  the  case  was  determined :  I  fancy  (but  it  is 
only  my  own  supposition)  the  executors  had  disclaimed :  the  ques- 
tion was  between  the  acknowledged  children  and  the.  others,  and 
the  only  point  was,  whether  the  distribution  should  be  among  all^ 
or  should  exclude  the  two  who  had  only  x  10  each  given  them. 
No  question  could  occur  there  that  went  to  this  point.  Being  re- 
lieved from  any  difficulty  that  could  arise  from  these  cases,  it  re- 
mains that  the  cases,  such  as  they  are,  are  in  favour  of  the  ex- 
ecutors. I  think  the  safer  proceeding  will  be  to  affirm  Lord  Thuf' 
low's  decree,  which  will  throw  this  case  into  the  line  of  those  de- 
terminations which  have  proceeded  on  the  distinction,  without 
overthrowing  those  where  a  legacy  is  given  simpliciier  to  the  ex- 
ecutor (a). 


(a)  The  snbseqnent  cases  in  which 
tills  subject  bns  been  discussed ,  where 
there  has  either  been  but  one  executor 
to  whom  Uiere  was  a  legacy,  or  several 
executors  to  whom  equal  legacies  were 
given,  are  Nourte  v.  Finch,  post,  vol. 
IV.  239.  Holford  v.  IVood^  4  Ves.  76. 
Dicks  V.  Lambert,  ib.  728.  Nisbett  v. 
Murray  J  5  Ves.  149.  Muekletton  v. 
Brown,  6  Ves.  64.  Griffiths  v.  Hamil- 
ton, 12  Ves.  298.  Dawson  v.  Clark, 
15  Ves.  409.  affirmed  18  Ves.  247. 
Langham  v.  San^ford,  17  Ves.  455.  af- 
firmed 2  Meriv.  6.    King^  v.  Deinson, 

1  Ves.  He  Bea.  277.     Gibbs  v.  Rumsey, 

2  Ves.  &  Bea.  294.   Southouse  t.  Bate, 
ib.  S96* 


The  cases  where  the  qoestionliaf 
been,  whether  the  executors  are  not 
precluded  from  taking  any  beneficial. 
interest,  either  by  words  creating  a 
trust  not  declared ;  by  some  reomner* 
ation  given  for  their  trouble;  or  bv 
other  circumstances  inconsistent  win 
the  supposition  of  an  intention  on  tkb 
part  or  the  testator  that  they  should  take 
beneticially,  are  9Vilson  t.  tVambofett, 
2  Dick.  477.  Baiteley  v.  lf't]idle,po8t, 
vol.  ii.  31.  Dean  v.  Dalton,  ib.  6S4. 
Lowson  ▼.  Copelund,  ib.  156.  Beiaut' 
v.  Bachelor,  post,  vol.  iii.  28.  1  Ves« 
juiu  63.  Clewnell  v.  LewthwaUtp  S  Vet. 
jun.  463.  644.  IVhite  v.  Evans,  4  Tes. 
21.    Afordoiiii^  v.  If lufffy,  ib.  11 7.  De 
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V.  Kimif,  7  Yes.  {«5.  Mibnar  ▼.  Slater^ 
$  Ves.  «95.  Sadler  ▼.  l^riMr,  ib.  617. 
Seley  t.  ^o«tf,  10  Vei.  71.  ffmam$ 
V. «/«!»,  lb.  77.  Pratt  v.  Siadden,  14 
V«f.  19J.  L^rd  Cranley  y.  £fa£e,  ib. 
907.  jPdure  y.  the  Arehbuhop  of  Can- 
tetimrfy  ib*  370.  Dawwm  ▼•  Cliiric, 
tiled  ante.  SofiA9U9e  ▼.  ^^/e,  cited 
ante.  Wlnte  ▼.  muiams,  5  Veg.  and 
Bea.  7S«  Girmid  v.  Hanbunff  %  Meriv. 


The  eases  i/rhere  tliere  are  seTeral 
execntors,  and  Chey  have  either  nn- 
eqnal  legacies,  or  s^noe  of  tbem  only 
have  legacies,  a^e  Oliver  v.  fnwinp 
post,  5W.  Freteiny.  Rol/e,  post,  vol. 
li.  220.  Sadler  ▼.  Turner,  cited  su- 
pra. ff'UUama  v.  Jonee^  cited  supra. 
Tiawlingt  v.  Jepniwf^e,  13  Ves.  39.  As 
to  the  admission  of  parol  evidence  lo 
rebut  the  equity  of  tiie  next  of  kin, 
vide  Naurse  v.  Finch,  post,  vol.  iv.  439, 
and  tiie  Editor's  note  to  it. 
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HAWKINS  r.  Combe. 

T'^IS  bill  was  filed  by  Thomas  apd  Martha  Hatckins,  chil- 
•*•  dren  of  Grace  Hawkins,  against  the  defendant  Combe  (ex- 
ecutor of  the  surviving  executor  of  the  will  of  Thomas  Strode)  and 
i^iiist  William  Hawkins  and  Grace  his  wife,  (father  and  mother 
of  the  plaintiffs)  for  the  interest  made  of  the  third  part  of  the  resi- 
due, bequeathed  as  under^  since  the  plaintiff  Thomas  attained  his 
age  of  twent}'-one  years. — Thomas  Strode,  by  will,  dated  l6lh  of 
march,  1757;  ^ve  the  residue  of  his  personal  estate  to  trustees, 
to  pay  the  legacies  given  by  his  will,  and  after  payment  thereof^ 
as  to  two-third  parts  thereof,  for  the  benefit  of  two  of  his  nieces, 
ID  the  manner  therein  mentioned,  and  as  to  the  other  third  part  in 
trust,  to  lay  out  and  invest  the  same  in  securities ;  and  from  time 
to  time,  during  the  joint  lives  of  his  niece  Grace,  the  wife  of  Wil- 
liam Hawkins  (the  defendant)  and  of  William  Hawkins  her  hus- 
|>and,  or  until  some  one  of  the  children  of  his  said  niece  should  at- 
tain his  or  her  age  of  twenty-one  years,  to  lay  out  the  interest, 
dividends,  and  proceeds  thereof,  in  like  manner,  to  accumulate 
for  the  benefit  of  the  issue  of  his  said  niece,  or  such  other  per- 
sons as  were  thereinafter  mentioned  :  it  being  his  intent  that  his 
sipd  niece,  during  the  life  of  her  said  husband,  or  her  said  hus- 
band, should  not  receive  or  be  benefited  by  any  part  of  his  estate  ; 
and  in  case  she  should  survive  her  said  husband,  and  should  have 
iasue  by  him,  or  any  future  husband,  under  twenty-one  years  of 
age,  testator  directed  that  the  trustees  should  pay  the  interest,  i^c. 
to  her  or  to  some  other  person,  to  the  maintenance  and  education 
of  Much  children,  until  they  should  attain  their  respective  ages  of 
twcnty-one  years ;  and  upon  their  respectively  attaining  their  ages 
^f  ttpenty-one  years,  upon  trust  to  pay  and  transfer  the  Jutids  and 
all  arrears  to  all  and  every  the  clnldren,  in  equal  shares  and  pro-' 
portions ;  and  if  there  should  be  one  cbUd  only,  to  that  one  oiild 
at  twenty-one  years  of  age.  And  in  case  his  said  niece  should  sur- 
vive her  said  husband,  and  have  no  issue  then  living  hy  him,  or 
iToi..  L  Y  havjiq^ 
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LincolnVInn 
Hall,  8tfa  Decern* 
her. 

Lords  Commis- 
sioners, AehkMTiit 
and  Hotham, 

T.  S.  gave  the 
residue  to  trus- 
tees, int*  at.  to 
lay  out  one-third 
part  in  secnritiet, 
the  interest  to  ac- 
cumulate for  the 
benefit  of  the 
children  of  his 
niece — and,  if 
she  should  sur- 
vive her  husband, 
and  have  issue 
under  21  years  of 
age,  the  trustees 
were  to  applv  the 
interest  for  their 
maintenance  till 
21,  and  upon  the 
children  attaining 
their  ages  of  21, 
equal  shares  of 
tlie  principal  to 
be  transferred  to 
them:  the  interest 
accraed  between 
the  elder  and  the 
younger  children 
coming  of  age, 
decred  to  be 
divided  betweeo 
them« 


885  Cases  Argued  and  Determined 

1785.         having  such  issue,  such  issue  should  die  under  twenty-one  years  of 

s^pvw  age,   then  to  pay  the  interest  to  Grace  Hawkins  for  life,  with 

Hawkins       remainders  over,  and  made  the  trustees  executors. — ^The  plaintiff, 

^'  Thomas  Hawkins,  attained  his  age  of  twenty-one  in  1775,  and 

*         Martha  Hawkitis  her  age  of  twenty-one  in  1782. — Bill  prayed,  that 

[  330  J        the  rights  of  the  plaintiffs  might  be  ascertained,  and  that  if  the 

plaintiffs  were  entitled  to  the  interest  and  dividends  of  the  bank 

annuities,  S^c.  accrued  since  Thomas  came  of  age,  the  same  might 

be  paid  to  them ;  and  the  only  question  was,  whether  the  interest 

vested  in  such  children  as  should  be  living  when  the  eldest  attained 

his  age  of  twenty-one  years. 

Lord  Commissioner  Ashhurst  this  day  delivered  his  own  opinion, 
and  that  of  Lord  Commissioner  Hotham. — He  stated  the  will  as 
above,  and  said — the  bill  does  not  contend  as  to  the  vesting  of  the 
legacies  :  the  only  question  is  as  to  the  disposition  of  the  interest 
and  dividends.     It  seems  the  testator  had  conceived  a  displeasure 
at  his  niece,  Grace  Hawkins,  having  made  an  imprudent  match, 
and  therefore  intended  she  and  her  husband  should  not  be  benefitecB 
by  his  estate ;  but  that  intention  did  not  extend  to  the  children.^ 
He  therefore  intended  the  interest  to  accumulate  until  some  on^ 
of  the  children  should  attain  the  age  of  twenty-one  years.     Bo.  ^ 
somebody  was  to  take  the  interest  at  that  time,  this  accumulatioKi 
then  ceasing.     Who  could  take  it  but  the  person  who  would  Ive 
entitled  to  the  principal  ?    I  do  not  mean  that  the  plaintiff  Thomats 
became  entitled  to  the  whole  dividends  upon  his  coming  of  ag«> 
but  tliat  the  plaintiffs  became  entitled  to  equal  moieties. — As  the 
accumulation  ends  there,  the  other  moiety  must  ensue  the  principal, 
which  will  be  in  the  other  child  :  although  the  principal  was  con- 
tingent till  they  came  of  age,  that  could  not  prevent  die  dividends 
from  vesting. — ^The  case  of  NichoUs  v.  Osborn,  2  P.  W.  419,  i* 
very  strong  as  to  this  point,  that  the  child  who  would  take  the  con- 
tingent interest  should  take  the  dividends  in  the  mean  time.    That 
of  Shepherd  v.  Shepherd  ♦,  cited  by  Mr.  Mitford,  is  directly  in 
point. — Declared  therefore,  that  the  interest  accrued  since  Thomas 
attained  his  age  of  twenty-one  belongs  to,  and  is  divisible  between 
the  plaintiffs,  in  equal  shares,  and  should  be  so  paid  to  them,  and 
the  future  interest  and  dividends  in  the  same  manner ;  with  libertj 
to  the  parties  to  apply  as  there  should  be  occasion  (a). 

*  Reported  (by  the  name  of  Gibson  v.  Lord  Mon^ord),  1  Ves.  485* 
(a)  Vide  Chaworth  v.  Hooper,  ante,  p.  80. 

[  337  ]        December  22, 1783. — The  Great  Seal  was  restored  to  Lord  Thur- 

tow,  as  Lord  Chancellor ;  who  sat  the  next  day  to  hear  the  re- 
mainder of  the  factitious  which  had  been  set  down  before  the 
Lords  Commissioners. 


HILARY 


IV  THE  High  Court  of  Chancery. 


339 


HILARY  TERM, 
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Edward  Lord  Thurlow,  Lord  High  Chancellor. 
Sir  Thomas  Sewell»  Knight,  Master  of  the  Rolls. 
Lloyd  Kenyon,  Esq.  Attorney-General. 
Richard  Pepper  Arden,  Esq.  Solicitor-General. 


Countess  Dowager  of  Shelburne,  and  John 
Hamilton  Fitzmaurice,  an  Infant^  only  Son 
of  the  Honorable  Thomas  FiTZMAURiCE,  and 
Lady  Ma  by  his  Wife,  (two  of  Defendants) 

MoROUGH  Earl  of  Inchiquin,  and  Mary 
Countess  of  Orkney  and  Inchiquin,  his 
Wife;  and  said  Thomas  Fitzmaurice  and 
Lady  Mary  his  Wife,  and  others. 


Plaintiffs ; 


Defendants. 


^HE  late  EbltI  of  Shelbume,  by  hb  will,  dated  5th  Jpril,  1766, 
'*'  gave  all  hb  lands,  both  in  England  and  in  Ireland,  to  plaintiff. 
Maty  Countess  of  Shelbume,  hb  wife,  for  her  life,  in  case  she  did 
not  marry  again  ;  and  after  her  death  unto  all  or  any  of  such  one  or 
more  of  hb  the  testator's  children,  or  grand-children,  for  such 
estates  and  interests,  and  in  such  shares  and  proportions,  8fc.  as  the 
plaintiff  should  by  deed  or  will  appoint :  and  m  default  of  such 
appointment  to  his  second  son,  the  defendant,  Thomas  Fitzmaurice 
ID  fee.  On  the  marriage  of  Lord  Inchiquin  with  Lady  Orkney , 
sereral  estates  in  Oxfordshire,  of  the  said  Lord  Inchiquin,  of  the 
yearly  value  of  .£1,509,  and  in  Buckinghamshire^  of  tlie  yearly 
value  of  «£  1,100  were  settled  on  Lord  Inchiquin  for  life,  remainder 
to  Lady  Orkney  for  life,  remainder  to  the  issue  of  the  marriage  in 
tail  general.  Lady  Mary  Fitzmaurice  is  the  only  child  of  the 
marriage. — Lady  Mary  Fitzmaurice,  then  O^Iirien,  being  come  of 
age  in  1776,  and  die  father.  Lord  Inchiquin,  being  considerably  in 
diebt.  Lady  Mary  joined  in  suffering  a  recovery  of  the  Oxfordshire 
and  Berkshire  estates,  the  uses  of  which  were  declared  to  be  to 
Lord  Inchiquin  in  fee,  in  order  that  the  same  might  be  sold  and 
applied  in  payment  of  his  debts;  and  in  July  1777)  they  were  ac- 
cordingly mortgaged  by  Lord  Inchiquin  for  two  several  sums  of 
j£9X)fiOO  aud  .f 4,000. — A  marriage  being  in  contemplation  be- 

Y  2  tween 


Lady  Mary  FUi* 
mamrice  hafinc 
joined  her  father, 
the£ariof/iu;M- 
qnxn^  in  raising 
^f  4,000  to  pay 
his  debts;  after- 

C  839  ]  -^ 

her  marriage, 
a  setUement 
being  made,  by 
whidi  «f  30/)00 
was  to  be  raised 
for  thejpaymcnt 
of  tbe£arlof 
InchUfuiiCh  debt 
It  was  determined 
by  the  Court,  and 
affirmed  in  par- 
liament, tliat  the 
.£24.000  should 
be  taken  in  part 
ofthe«fSO,000 
and  not  raised  be- 
yond it. 


3S9  Cases  Aboubd  and  Dbtbbminsd 

1784.         tween  said  Thomas  Fitzmaurice  and  Lady  Mary^  by  articles  of 

^•^^^^  agreement,  bearing  date  the  17th  of  December ^  1777,  between  the 

Shblburni     plaintiff  Lady  SAe/6t*fnc  of  the  first  pert,  ^zxA  Thomas  Fitzmau- 

Tnchiqvin*      ^^^^  ^^  ^^^  second  part,  the  said  Earl  of  Inchiquin  of  thethifSl 

part,  said  Lady  Maryy  then  Lady  Mary  CyBrien,  of  the  fourth 
part,  and  Henry  Dagge  and  John  Patterson,  of  the  fifth  part;  it 
was,  in  consideration  of  marrjage,  covenanted  and  agreed  in  manner 
therein-mentioned ;  and  Lady  Shelburne  did  on  her  part  covenant 
and  agree  to  limit  and  appoint  (in  pursuance  of  the  power  givea 
to  her  by  the  said  late  Earl  of  Skelbume^s  will)  to  the  said  Tho- 
mas Fitzmaurice  and  his  heirs,  certain  lands  in  Ireland,  of 
the  yearly  value  of  ^3,000  and  upwards,  part  thereof  immedi- 
ately in  possession,  and  other  parts  thereof  to  him  after  her  de- 
cease.— And  the  said  Thomas  Fitzmaurice  covenanted  and  agreed 
with  the  said  Dags!;e  and  Patterson,  as  soon  after  the  execotioo 
of  such  deeds  by  Lady  Shelburne  as  conveniently  might  be,  to 
convey  an^i  assure  to  them  the  said  Dagge  and  Patterson  all  hii 
estate,  right,  and  interest  in  the  said  Irish  premises,  in  trust  for 
himself  for  life,  remainder  to  Lady  ^Mary  for  life,  for  her  join- 
ture, remainder  to  first  and  other  sons  in  strict  settlement.  And 
the  said  ,£arl  of  Inchiquin  and  Lady  Mary  did,  on  their  part, 
covenant  and  agree  with  Dagge  And  Patterson  to  convey  vaA 
assure  to  them  the  said  estates  in  Oxfordshire  and  Buckingham* 
shire,  in  trust,  by  a  mortgage  of  the  whole,  or  any  part  thereof,  in 
[  340  ]  ^^^f  ^r  ^^^  ^  *®''"*  ^f  years,  to  raise  the  sum  of  ,£*80,000  towards 
discharging  the  then  present  debts  and  incumbrances  of  the  said 
Earl  of  Inchiquin,  and  subject  thereto,  and  also  to  the  ptynent 
of  £  1 ,000  per  annum  to  tlie  defendant  the  Countess  of  Orkney  fcr 
her  life,  to  the  said  Thomas  Fitzmaurice  for  life,  remainder  te 
l^ady  Mary  for  life,  remainder  over  to  their  first  and  other  sons  iu 
strict  settlement. — The  marriage  took  place,  and  in  June  1778, 
tlie  Earl  of  Inchiquin,  and  Thomas  Fitzmaurice,  and  Lady  Mafy, 
joined  in  suffermg  a  common  recovery  of  the  Buckinghamsktre 
estate,  to  the  use  of  such  person  or  persons  as  tliey  should  jointly 
appoint;  and  by  indentures  of  the  26th  and 27th  of  .fi/ne,  1778, 
the  said  Earl  of  Inchiquin,  Mr.  Fitzmaurice,  and  Lady  Martf^  ap- 
pointed the  said  Buckinghamshire  estate  to  trustees,  for  two  thou- 
sand years,  in  trust  to  raise  by  sale  or  mortgage  of  the  said  term, 
the  sum  of  £23,000  to  be  paid  to  Lord  Inchiquin,  and  subject 
thereto  to  liord  Inchiquin  for  life,  remainder  in  trust  to  pay  LkIj 
Orkney  ,£1,000  per  annum  for  life,  remainder  to  Mr.  Fitzmaurice, 
and  Lady  Mary,  and  the  survivorin  fee.  The  present  biU  alledged, 
that  the  plaintiff.  Lady  Shelburne,  had  no  notice  of  the  former 
incumbrance  of  .£24,000  on  the  Oxfordshire  estate,  and  therafore 
prayed  that  the  said  articles  might  be  carried  into  execution,  and 
that  it  might  be  declared  that  the  said  sum  of  £24,000  was  to  be 
considered  as  part  of  the  <£30,000  provided  by  the  6aid  articles, 
towards  paying  Lord  Inchiquin*%  dbbts  and  incumbrancea—and 

that 
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tint  the  mdeotores  of  the  26th  and  27th  of  June,  177B»  might  be  1784« 

rectified  by  restraining  the  trust  of  the  term  of  two  thousand  jears  >^v^ 

to  the  raising  the  sum  of  «£6,000  and  by  letting  in  limitations  to  (he  Shblburni 

isatie  male  and  female  of  said  Thomas  Fitzmaurice  and  Lady  Marif  incui^mn 
ia  tail  male^  &c.  according  to  the  articles. 

Mr.  Attorney-General  and  Mr.  Holliat  for  the  plaintifF,  in- 
mied — that,  on  the  face  of  the  articles,  only  jf  30,000  was  to  be 
raiaed  upon  Lord  Inckiquiris  estate. — ^That  the  plaintiiF  had  no 
notice  of  any  prior  incumbrance,  and  that  she  entered  on  the 
treaty  with  the  idea  that  that  was  to  be  the  sole  charge  upon  the 
estate. 

Mr.  Solicitor-General,  Ambler,  Scott,  and  Lloyd,  for  the  de-  Parol  evidence  of 
feodaiit  Lord  Inchiquin,  offered  to  read  the  evidence  of  Mr.  John  ^'**  attorney  ad- 
Patterson,  to  prove  that  the  plaintiff  had  notice  of  the  prior  in-  rpariy  to^a^«^* 
ciimbrance  of  Jf  24,000,  and  that  it  was  the  intentof  all  parties  that  r  3^2  1  tlemcnt 
the  «f  S0,000  should  be  raised  over  and  above  the  .£24,000— which  \       .  "*  »»a5*"o- 
being  objected  to,  as  tending  to  contradict  a  written  agreement  by  Incumbnmce!' 
parol    evidence — it  was  contended  for  the    defendants,    that  this 
evidence  does  not  go  to  contradict,  but  to  explain  the  articles. — 
TIm  articles  themselves  do  not  import  that  thec£30,0(>0  is  to  be  the 
only  charge  npon  the  estate — but  if  otherwisie,  on  the  groin>d  of 
niisCake,  parol  evidence  is  to  be  admitted. — It  is  certain  that  thiH 
Court  will  relieve  against  either  fraud  or  mistake — for  either  of 
these  purposes  there  must  be  parol  evidence. — In  many  instances 
this  Court  has  been  more  liberal  in  admitting  parol  evidence  in  the 
case  of  articles,  than  it  would  have  been  in  the  case  of  deeds. — 
Articles  are  merely  the  heads  of  the  parties  meaning ;  and  therefore 
in  the  case  of  articles,  the   meaning  must  be  resorted   to  at  all 
events. — Even  in  conveyances  the  Court  will  receive  parol  evidence, 
where  the  words  will  admit  of  two  meanings,  or  where  the  extent 
is  doubtful;  but  in  articles,  which  are  executory,  the  Court  has 
nothing  to  resort  to  but  the  meaning. — And  the  only  case  in  which 
they  could  refuse  to  hear  parol  evidence  as  to  articles,  is  where  it 
goes  to  contradict  flatly  the  whole  substance  of  them ; — but  in  this 
case,  it  goes  to  support  the  plain  meaning  of  tlie  words,  or  at  least 
to  explain  doubtful  words. — Eden  v.    Lord  Bute,  7  Bro.  P.  C. 
£04 — 445.     Uvedale  v.  Halfpenny,   2  P.  W.  15  K    Goman  v.  Sa- 
Hibary,  1  Vem.  240.  Pitcairn  v.  Ogbourne,  2  Ves.  375,  and  the 
cases  there  cited.     Legal  v.  Miller,  2  Ves.  299.    Baker  v.  Paine, 
1  Ves.  466.,  Brown  v.  Selwin,  For.  240. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  this  evidence, 
if  admitted,  would  clearly  contradict  the  written  agreement,  inas- 
much as  it  would  prove  that  £54flOO  should  be  raised  on  the  estate, 
instead  of  c£30,000 ;  that  this  was  a  case  of  articles  on  marriage, 
and  was  clearly  within  the  statute  of  frauds. 

Lord 
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1784.  Lord  Chancellor. — ^I  think  it  is  iiApossible  to  refuse,  a«  inCom 

^'vw  petent,  parol  evidence,  which  goea  to  prove  that  the  words  taken 

Sbblburrs     down  in  writing  were  contrary  to  the  concurrent  intention  of  all 
IiicHiQuiir.      Parties.    To  be  sure  it  must  be  strong  irrefragable  evidence^  but 

1  do  not  think  I  can  reject  it  as  incompetent.     It  is  the  only  way 
of  explaining  latent  ambiguities.     So  if  there  are  two  manors  of 
r  QAo  1         J^ole,  you  must  make  out  that  fact  by  parol  evidence ;  and  if  you 
I  o42  J         gQ  ^Q  parol  evidence  to  raise  the  ambiguity,  you  cannot  well  refuse 
it  to  explain  such  ambiguity.     So  parol  evidence  of  the  actual 
situation  of  the  subject  spoken  of  is  introduced  into  this  Court  to 
make  the  deed  intelligible  ;  but  if  the  words  themselves  are  intel* 
,    ligible,  there  is  no   instance  where  parol  evidence  has  been  ad- 
mitted to  explain  them  into  a  more  vulgar  sense,  and  clearly  into 
an  unprammatical  one. — The  case  in  the  Hqiise  of  Lords  was  a 
very  nice  one,  and  rather  against  my  opinion,  though  I  had  great 
doubts  about  it. — I  think  the  evidence  here  must  be  admitted. 

On  reading  Mr.  Pattersons  evidence,  the  substance  of  it  ap- 
peared to  be  this : — ^That  he  was  employed  by  Lady  Shelbume 
in  the  way  of  his  profession,  and  particularly  as  her  law  agent  in 
several  of  her  affairs. — On  the  30th  o(  November,  1779>  he  was 
first  informed  by  Mr.  Fitzmaurice  of  his  being  ia  treaty  with  Lord 
Inchiquin  for  a  marriage  with  Lady  Mary,  and  was  by  him  desired 
to  wait  upon  his  mother,  to  know  what  part  of  her  estates  she  was 
wiling  to  settle  upon  the  said  marriage. — ^l^he  next  day,  being  the 
1st  o(  December,  he  waited  upon  Lady  Shelbume  for  that  purpose, 
when  she  expressed  the  highest  opinion  of  Lady  Mary^  and  her 
o^n  readiness  to  promote  a  match  so  agreeable  to  her  son^  although 
the  terms  thereof  did  not  appear  to  be  so  advantageous  for  her  soo 
as,  in  her  opinion,  a  man  of  his  fortune  and  expectations  might 
reasonably  demand ;  from  which  expression,  deponent  was  induced 
to  believe  that  Lady  Shelbume  had  been  fully  apprized  of  the 
terms  proposed  on  the  part  of  Lady  Mary, — Lady  Shelbume  then 
agreed  to  settle  the  premises  mentioned  in  the  articles,  and  depo- 
nent took  down  in  writing  what  Lady  Shelbume  said  on  that  sub- 
ject.— On  the  14th  deponent  was  desired  b/  Lord  Inchiquin  and 
Mr.  £)agge  to  prepare  the  articles. — On  the  15th  deponent  pre- 
pared them,  and  in  the  evening  read  them  to  Lord  Inchiquin ;  on 
the  l6th  to  Mr.  Fitzmawice ;  and  in  the  afternoon  went  with  them 
to  Lady  Shelbum^s,  with  George  Black,  Mr.  Fitzmaurice's  secre- 
tary;  and  from  the  instructions  given  by  Lady  Shelbume,  filled  up 
and  completed  the  said  draft:  and  George  Black  made  out  two 
fair  copies  on  stamped  paper,  which  were  read  over  to  Lady  Shel' 
bume,  and  by  her  signed,  scaled,  and  delivered,  about  one  o'clock 
in  the  morning  of  the  17th,  in  presence  of  deponent,  George 
Black,  and  her  Ladyship's  servant.  That  at  the  time  of  this  de- 
ponent's drawing  the  said  articles,  he  understood  from  the  conver- 
sation which  passed  between  Lord  Inchiquin,  Mr.  Fitzmaurice, 

and 
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and  deponent,  that  the  Oxfordshire  estate  was  already  incumbered  1784. 

with  mortgages  to  the  amount  of  «£dO,000  and  upwards ;  and  that  ^^^^^^ 

it  was  intended  to  charge  that  estate,  together  with  the  Bucking--  Shelboriir 
hamthire  estate,  with  a  further  sum  of  ^'30,000,  for  the  purpose  of  ihchiqwih. 
discharging  Lord  Inchiguins  then  present  debts  and  incumbrances, 
particularly  several  of  Lord  Inchiquins  engagements  for  post  ohit, 
and  other  annuities,  which  deponent  then  understood  amounted  to 
a  considerable  sum.  That  Lord  Inchiquin  not  being  satisfied  with 
the  money  agreed  to  be  raised  for  him  by  the  articles,  and  Mr.  Fitz^ 
maurice  being  desirous  to  extricate  Lord  Inchiquin  from  hb  diffi- 
oolties,  deponent  made  a  proposal  in  writing  to  Lord  Inchiquin 
and  Mr.  Filzmaurice,  thereby  reciting  that  the  incumbrances,  at 
the  time  of  marriage,  amounted  in  all  to  £30,000.  That  £30,000 
more  was  to  be  raised  by  the  articles,  and  that  Lord  Inchiquin 
wanted  £5,000  more  ;  it  was  proposed  that  £65fiO0  in  all  should 
be  raised  in  manner  therein  mentioned ;  but  Lord  Inchinquin  not 
being  then  sa^tisfied,  it  was  afterwards  agreed  between  Lord  Inchi- 
jmn  and  Mr.  Fitzmaurice,  that  beside  the  two  sums  of  £30,000 
I  further  sum  of  £8,000  should  be  raised* — Mr.  Orme  and 
Mr.  iDagge,  in  substance,  confirmed  Mr.  Patterson^s  evidence, 
Mr.  Dagge  added,  that  he  had  been  present  at  several  meetings 
between  Lord  Inchiquin  and  Mr.  Fitzmaurice,  previous  to  the 
iiticles,  where  Lord  Inchiquin  told  Mr.  Fitzmaurice  of  all  the 
incumbrances  affecting  the  Oxfordshire  estate,  and  the  whole  situ- 
ition  of  his  affairs;  but  when  Fa^^erson  brought  the  draft  of  the 
irticfes  to  deponent,  deponent  observed  to  him  that  the  incum- 
brances already  affecting  the  Oxfordshire  estate  should  be  noticed 
io  the  draft,  and  deponent  then  gave  Patterson  some  words  on  a 
dip  of  paper,  to  be  inserted  for  that  purpose,  which  were,  **  which 
*  estate  in  Oxfordshire  is  now  charged  with  £30,000  by  several 
^  mortgages  thereon;"  and  Patterson  agreed  that  such  words 
should  be  inserted.  Deponent  expected  to  have  the  draft  shewn  to 
lim  again  with  such  insertion,  but  was  informed  the  next  day,  that 
Patterson  had  carried  the  said  articles  to  Lady  Shelburne  to  be  ex- 
ecuted ;  that  Patterson  afterwards  acknowledged  to  the  deponent, 
Jiat  he  considered  the  words  made  use  of  in  the  articles  as  sulfi- 
:ient  to  convey  the  meaning  of  the  parties. 

It  was  then  insisted  on  the  part  of  the  defendant,  Lord  Inchi^ 
nnn — First,  that  it  appeared,  by  the  words  of  the  articles  them- 
elves,  that  the  ,£30,000  was  to  be  raised  over  and  above  any  in-  [  344  ] 
:umbrances  then  aii'ecting  the  estate. — Secondly,  that  the  words 
irere  at  least  doubtful,  and  therefore  a  proper  case  for  the  admis- 
ion.  of  the  parol  evidence  now  olFered. — ^Thirdly,  that  this  parol 
evidence  is  decisive  in  favour  of  the  defendant.  As  to  the  first, — 
t  is  the  natural  import  of  the  words  of  the  articles ;  they  covenant 
o  convey  to  trustees  in  trust,  to  raise  the  sum  of  ^£30,000. — ^The 
tgreement  was  made  about  an  estate  then  subject  to  a  charge, 
[lie  estate  so  subject,  v/sm  the  subject-matter  of  the  bargain ;  that 

was 
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1784.         ^&0  iJI  they  had  to  go  to  market  with. — ^The  former  iocimil^rificei 

N>«w  were  raiseable  >vithout  the  help  of  these  articles,  and  therefore,  if 

SnwLBVRMtt     tbej  meati  airy  thing,  they  mean  tliat  «£dQ,0(X)  more  sbould  be 

IifcnaviM.      1^^  o^^^  B"^  above  the  incumbrancea  then  aflfecting  the  estate. 

Every  man  is  presumed  to  look  into  the  title  of  the  estate  aboat 
M'hich  he  is  contracting ;  and  on  that  ground  it  is  to  be  presumed 
that  these  parties  knew  that  the  estate,  about  which  Aey  were  then 
treating,  was  an  incumbered  estate. — If  Lord  Inckiquim  bad  pre- 
tended to  be  entitled  to  the  estate,  free  from  all  incumbrances,  the 
plaintiffs  would  have  come  into  this  Court  with  a  good  case;  but 
not  so  on  the  face  of  the  articles  by  any  means :  for  the  words  of 
the  articles  by  no  means  import  that  the  <£30,000  is  tlie  only  sum 
raised  or  to  be  raised  on  the  estate^-^On  the  whole,  therefore,  the 
words  of  the  articles  are  with  the  defendant. — But,  secondly,  the 
^ords  are  at  least  doubtful,  and  therefore  it  is  a  proper  case  to  ad- 
mit tlie  evidence  we  have  to  adduce ;  for  the  doubt  being  whether 
the  parties  meant  to  add  this  incumbrance  to  the  others  before 
affectiiig  the  estate,  or  whether  they  considered  themselves  as  con- 
tracting about  a  clear  estate^  it  is  siirely  very  proper  to  prove  that 
the  parties  at  the  time  knew  the  estate  to  be  incumbered.  So  it 
will  be  proper  to  admit  it  on  the  ground  of  a  mistake^  if  it  shall 
appear  that  the  words  in  the  articles.  Were  contrary  to  the  concur- 
rent intention  of  the  parties,  and  what  was  actually  agreed  upon  by 
them. — As  to  the  statute  of  frauds,  this  Court,  in  many  cases^ 
particularly  in  the  case  of  fraud,  will  give  relief  even  against  a 
conveyance  without  any  declaration  of  trust,  notwithstanding  the 
statute.  Hutchins  v.  Le^^  1  Atk.  447*  Young  v.  Peachey,  2  ^tk. 
254,  and  12  £q.  Ab.  tit.  jlgnemet^t,  &c. — 8o  if  an  agreement  is 
by  fraud  prevented  from  being  #cduced  into  writing,  the  Court  wffl 
relieve,  notwithstanding  the  statute.  So  in  one  case,  on  surprise 
[  545  ]  purely,  which  is  South  Sea  Compaty  v.  D'Oljf,  cited  2  Yes.  376. 
And  the  case  of  a  defendant  is  much  more  favoured  than  that  of  a 
plaintiff;  for,  as  defendant,  we  can  set  up  a  parol  agreement, 
waiving  a  written  one,  though,  as  plaintiff,  we  could  not  cany  a 
parol  one  into  execution. — ^I'ben,  thirdly,  as  to  the  effect  of  the 
evidence,  all  the  parties  who  were  present  when  the  articles  were 
agreed  upon,  clearly  knew  the  situation  of  the  estate. — ^And  we 
contend  that  knowledge  bound  all  tlie  parties  concerned. — ^The 
infant  was  boimd  by  the  knowiec^e  ef  the  contracting  parties ;  fcr 
his  interest  arose  merely  under  those  articles. — Lady  Maty  was 
bduod  by  the  contract  made  by  the  father. — In  all  marriage  con- 
tracts the  agreement  is  made  by  the  parents  on  behalf  of  their 
daughter,  and  the  daughter  herself  never  stands  forward  in  the 
busiuess.-^Slie  was  of  full  ase  at  the  time,  and  has  never  com- 
plained, nor  does  she  now.  And  she  has  done  all  that  she  could 
do  as  a  Jime  covert,  to  confirm  the  articles,  by  suffering  a  reco* 
very. — Mr.  Fitzmaurice  clearly  knew  the  situation  of  affairs,  and 
so  did  Mr.  Pattenon.    The  only  doubt  is  als  to  Lady  Sheltmrne'B 

beiif 
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\mns  bound ;  but  Mr.  Patterson  clearrly  acted  as  agent  for  Lady         1784. 
Sheihurne  in  the  business — nobody  else  appeared  on  Lady  Shel-         wvw 
Svf/if's  part;  and  if  so,  the  frand  or  negligence  (5/vhatever  it  may      SRstBuRia 
be)  of  the  agent,  must  bind  the  principal.    At  any  rate  Mr.  Pat^      iMcuiamv 
litson  appeared  in  the  business,  as  being  aathorized  by  Lady  Shel- 
burPie  to  treat;  and  so  Lord  Inchiqtdn  understood  him  to  be.     He 
treated  with  hitn,  npon  the  confidence  that  he  was  treating  with 
the  agent  of  Lady  Shelbume;  and  thought  that  every  circumstance 
Wfts  .communicated  to  her.    Lord  Inchiquin  would  never  have 
given  his  consent  on  the  terms  which  the  plaintiiFs  now  insist 
upon :   He  was  tenant  in  fee  of  the  Oxfordshire  estate,  which  was 
valued  at  ;f 45,000,  and  there  was  an  incumbrance  of  .£24,000 
only  affecting  it.     He  could  not  have  given  up  the  rest  of  that  es- 
tate for  ;£6,000  only.    This  being  the  clear  intent  of  Lord  /n- 
ckiquin,  and  he  having  communicated  this  to  the  only  person  who 
appeared  for  Lady  Shelbume,  it  would  be  very  hard  upon  Lord 
Inchiquin  to  force  him  to  part  with  this  estate  contrary  to  such  in- 
tention.    If  any  body  must  suffer  it  must  be  the  plaintiff.    Leneve 
v.  Leneve,  S  Atk.  646. 

Attorney-General  in  reply. — As  to  the  annual  value  of  the' es- 
tate, it  is  exaggerated  by  tne  defendant ;  but  computing  it  at  its 
Heal  productive  value,  it  will  be  considerably  deficient  to  answer  all  [  346  ] 
the  charges  upon  it,  if  Lord  Inchiquin*s  demands  are  to  be  cote- 
plied  wiln. — ^The  first  question  has  been  made  on  the  import  of 
the  words  themselves :  **  totiards  discharging  incumbrances/'  must 
mean  incumbrances  then  affecting  the  estate. — But,  secondly, 
they  say  these  will  admit  of  explanation  by  pafol  evidence.  On 
itiinute  attention  to  the  case,  I  cannot  think  they  come  home  to 
this.  Hie  case  of  a  parol  waiver  is  quite  another  thing ;  there, 
ihere  are  two  distinct  agreements. — But  here  the  evidence  goes  to 
prove,  that  the  very  agreement  never  existed.  But  if  admissible, 
then,  thh-dly,  how  far  does  Lady  Shelbume  appear  to  be  bound ; 
for  what  Mr.  Fittmaurict  and  Lord  Inchiquin  meant  does  not 
affect  her.  Lady  Shelbume  was  a  very  material  contracting  party, 
and  Mr.  Patterson  merely  carried  the  terms  she  proposed,  back- 
i^rd  and  forward.  If  Mr.  Patterson  was  a  complete  agent,  why 
did  he  not  sign  the  draft  for  Lady  Shelbume'?  why  were  not  the 
articles  ingrossed  in  town  i  where  was  the  necessity  of  shewing 
them  to  Lady  Shelbtnme  before  they  were  ingrossed  ?  Lady 
Shelbume  was  certainly  bound  by  the  agency,  to  the  extent  of 
such  agency ;  but  it  went  no  farther  than  carrying  her  terms  to 
Lord  Inchiquin.  He  was  not  intrusted  to  do  any  one  thing  of 
himself. 

Ij)rd  Chancellor. — This  is  a  biH  brought  by  the  infant  son  of 
Mr.  Fitzmaurice  and  Lady  Mary  his  wife,  to  carry  articles  entered 
ioto  previously  to  that  marriage  into  execution,  and  to  restrain  a 

subsequent 
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1784.         subsequent  settlementy  to  tbe  raising  of  the  sum  of  £6,000  onlj. 

v^^^w  There  are  two  questions  raised  in  this  clause;  first,  whether  the 

S^BLBUBiTB     plaintiff  has  a  right  to  his  claim,  according  to  the   grammatical 
iKc  '^'quiji.     '"^po''^  ^f  A|B  words  of  the  articles.     Secondly,  how  far  is  he  to  be 

restricted  in  that  claim  by  collateral  circumstances.   The  first  point 
is  very  material,  for  if  that  will  not  support  the  plaintiff,  there  is 
an  end  of  the  whole.  ( The  articles  were  between  Lady  Shelbume 
of  the  first  part :     Mr.  Fiizmaurice  of  the  second  part :     Lord 
.  Inchiquin  of  the  third  part :     Lady  Mary  of  tbe  fourth  part :  and 
the  trustees,  of  the  fifth  part.     Lady  Shelburne  is  therein  recited, 
to  be  entitled  to  the  estates  of  the  late  Lord  Shelburne  for  life, 
with  a  power  of  appointment;  and  she  thereby  covenants  to  ap- 
point the  lands  therein  mentioned  to   Mr.  JiYzmaurtce,   in  fee; 
and  Mr.  Fiizmaurice  covenants  to  settle  them  in  strict  settlement ; 
and  Lord  Inchiquin  and  Lady  Mary  contract,  &c.  (as  in  the  arfi- 
[  ^^7  J        cles.) — ^The  first  question  is,  whether,  according  to  the  effect  of 
the  words,  the  intention  of  the  parties  appears  to  have  been  to  raise 
£SOflOO  only,  for  payment  of  Lord  Inchiquin  s  debts  and  in- 
cumbrances, or  to  raise  £30,000  over  and  above  all  such  incum- 
brances as  might  then  be  upon  tbe  estate.     In  the  course  of  the 
aigument,  I  have  not  been  able  to  draw  a  probable  foundation  for 
doubt  to  arise  on  the  words  of  the  articles  only.     The  first  part  of 
the  clause  purports  to  be  a  settlement   of  those  estates.     It  is 
argued,  that  it  is  usual  to  insert,  ''  free  from  all  incumbrances,'* 
whenever  estates  are  intended  to  ba  so  settled ;  but  the  question  is 
not  now  what  are  the  ordinary  and  proper  cautions  upon  those 
occasions,  much  less  in  this  case,  where   those  who  so  argue  are 
found,  in  ever}'  part  of  the  case,  to  complain  of  remissness  in  the 
execution   of  the   instrument :  but  the  question  is,  whether  there 
does  not  arise  a  definite  and  precise  meaning  on  the  grammatical 
construction. — My  opinion  is,  that  where  parties  contract  to  settle- 
estates  to  given  uses,  the  natural  and  genuine  import  is,  that  the 
whole  estate  is  to  be  settled. — But  this  case  does  not  depend  on 
this  construction,  for  the  parties  have  gone  on  to  say  how  they 
mean  the  estates  should  be  incumbered,  for  they  are  vested  in 
trustees  for  the  purpose  of  incumbering  them  with  £30,000,  to- 
wards discharging  the  debts  and  incumbrances  of  Lord  Inchiquin. 
On  the  whole  of  the  clause,  it  is  impossible  to  doubt,  that  the  con- 
tracting parties  expected  that  £30,000  only  should  be  raised,  and 
that  the  estate  should  go,  with  that  incumbrance  only,  as  a  partial 
discharge  of  Lord  Inchiquin's  debts  and  incumbrances.     There  is 
nothing  in  the  instrument  that  refers  to  any  examination  having  been 
made  of  the  actual  condition  of  the  estate  with  respect  to  incum- 
brances.    It  might  be  fairly  contended  from  the  words,  that  the  dis- 
charge of  some  incumbrance,  then  affecting  the  estate,  was  in  con- 
templation of  the  parties  at  the  time, — for  the  word  *'  incumbrances" 
occurs  in  no  other  place.     In  that  view  the  articles  are  sufiliciently 
distinct,  to  prove  tliat  the  intent  was,  that  the  charge  on  the  esute 

should 
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should  be  £30,000  oqIj.    But  then  it  is  argued,  that  this  con-  1784. 

«truction  is  altered  by  the  subsequent  words^  ('subject  thereto;"  v^-s^^ 

which  are  said  to  imply,  that  the  charges  then  affecting  the  estate      Sbklbueni 
shall    remam    thereon  at  all  events  ;    on  the  ground  of  "  debts      iicHrawiii. 
and  incumbrances"  being  the  last  antecedents.     But  these  are  not 
properly  the  last  antecedents, — for  the  antecedent  must  be  a  distinct        [  348  ] 
member  of  a  sentence ; — but  here  it  is  merely  a  word  of  descrip- 
tion of  the  extent  of  the  preceding  words,  "  and  subject  thereto,** 
means  only  subject  to  the  limitation  to  trustees  so  described. — In 
this  state  of  the  case,  the  circumstance  of  Lady  Orkneys  interest, 
and  the  childrens'  interest  in  the  estate,  are  articles  which  at  present 
I  am  not  at  liberty  to  enter  into,  for  1  am  now  going  on  the  mere 
words.     But  if  these  circumstances  were  to  be  admitted,  (and  I 
think  it  is  the  proper  business  of  a  description  of  the  subject  to 
explain  any  doubt  on  the  words)  they  go  a  great  length  to  shew, 
that  it  is  impossible  to  put  any  other  construction  on  the  words; 
for,  according  to  the  evidence  of  the  value,  the  estate  would  be 
insufficient  to  yield  these  charges,  if  Lord  Inchiquin  were  right  in 
his  demand.     On  the  construction  of  the  articles,   therefore,   I 
think  the  prayer  of  the  bill  is  properly  conceived,  and  that  it  is  fit 
to  declare  against  all  parties,  except  the  incumbrances,  that  the 
estate  shall  be  settled,  free  from  all  incumbrances,  except  the  single 
sum  of  <£30,000. — But  then  it  is  said,  that  the  collateral  circum- 
stances of  the  case  shall  rebut  the  demand  which  the  plaintiff  has, 
according  to  this  interpretation.     The  out-lines  of  the  evidence  are 
a  history  of  the  treaty,  and  of  the  articles  from  the  beginning ; 
and  the  condition  of  both  Lady  Shelburnes  and  Lord  Inchiquin  s 
estates  appears.     Under  the  settlement  made  on  Lord  InchiquitCs 
marriage  in  1 753,  Lady  Mary  was  tenant  in  tail. — She  came  of 
age  in  1776,  and,  the  very  next  term,  she  was  prevailed  upon  by 
her  father^  to  suffer  a  recovery  of  the  Oxfordshire  estate  to  him  in 
fee.^   It  is  suggested  in  the  pleadings,  as  well  as  at  the  bar,  that  the 
purpose  for  which  she  was  so  prevailed  upon  to  join  in  the  reco- 
very was,  to  discharge  her  father's  debts ;  but  it  is  not  stated,  that 
the  quantity  of  his  debts,  or  any  more  specitic  proposal,  was  made 
to  her. — Lord  Inchiquin  took  the  estate  in  fee,  and  it  is  not  said 
that  any  branch  of  the  family,  that  could  give  any  degree  of  autho- 
rity or  propriety  to  the  transaction,  was  concerned.     Jt  has  been 
argued,  that  I  must  lay  this  transaction  out  of  the  case ;  because  it 
has  been  acquiesced  in,  and  is  not  now  complained  of.     I  have 
been  inclined  to  lay  it  out  of  the  case,  and  to  consider  this  case  in 
an  abstract  light : — it  is  more  convenient  to  the  policy  of  justice, 
tliat  cases  should  be  determined  on  general  principles ;  I  therefore 
lay  it  out  of  the  case,  except  so  far  as  it  brings  forward  this  point, 
{viz,)  whether  Lady  Mary  could  impeach  this   transaction   in   a        [  349  ] 
court  of  equity,  for  if  so,  she  had  still  some  interest  in  the  estate. 
Hi  is  question  is  not  now  ripe  for  decision;  but  it  is  a  material 
question^  whether  Lord  Inchiquin  had  tlie  same  riglit  in  equity,  as 

he 
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1784.  fae  certaiolj  had  at  law.^-^The  first  step  in  tbe  bosiness  was  no 
earlier  than  December; — then  it  first  appears  that  Lady  Shelburne 
bad  been  applied  to.     Lady  Shelburne  sent  a  proposal  in  writing 

lN€Bi«viv,      of  what  she  wefuld  do ;  what  she  said  was  merely^  that  tbe  match 

was  not  so  advantageous  as  her  son  might  expect,  but  that  she- 
highly  approved  of  Lady  Mary's  character ;  and  that  she  would 
therefore  accede  to  the  proposal  with  such  sort  of  countenance  as 
was  expressed  in  the  paper.  Mr«  Patterson,  on  oath,  draws  tbe 
<ionclu8ion  from  this  arcumstance,  that  Lady  Shelburne  knew 
what  was  in  the  contemplation  of  the  other  parties. — But  we  must 
remember  that  we  are  now  on  this  part  of  the  case  {viz.)  by  what 
means  it  is,  that  an  agreement  in  writing  should  be  changed.  What 
I  now  say,  must  be  considered  as  t>eing  spoken  with  that  view. 
/  Considering  what  the  circumstances  of  the  several  parties  actually 

vrere,  to  say  that  it  was  not  probable  that  Lady  Shelburne  shoold 
make  such  proposal,  and  say  what  she  did  say  respecting  the  match, 
withont  such  knowledge  of  the  intention  of  the  other  parties,  is 
^  ridiculous. — It  cannot  be  looked  upon  as  any  kind  of  proof  of  her 
Keing  apprized  of  the  terms.  On  this  proposal  of  Lady  Shel- 
bum^n,  a  meeting  was  had,  when  the  terms  now  under  contempla- 
tion were,  in  some  loose  and  general  way,  reduced  into  writing. 
At  this  meeting  were  Mr.  Fitznuiurice,  Mr.  Dag^e,  Mr.  Patterson, 
and  Lord  Inchiqmn. — And  it  is  said  it  was  the  intention  of  all  of 
them,  that  there  should  be  <£dO,000  raised,  over  and  above  the 
incumbrances  then  affecting  the  estate.  It  appears,  from  the 
evidence,  that  there  must  have  been  a  great  deal  of  conversation  on 
the  subject.  It  was  then  put  to  Mr.  Patterstm,  to  draw  the  pro- 
posals into  some  more  distinct  form,  and  he  was  then  to  shew  them 
to  Mr.  Dagge;  and  on  the  15th  he  accordingly  shewed  them  to 
Mr.  Dagge* — Mr.  Dagge  reminded  him  of  the  conversation  that 
had  passed,  and  suggested  him  the  words  which  he  thought  ought 
to  be  inserted ;  taking  notice  of  the  prior  incumbrances.  Patterson 
drew  up  the  articles  without  inserting  the  words.  The  instrument 
wa^  carried  to  Lady  Shelburne,  as  correspondent  to  her  instruc- 
*  tions,  and  the  circumstance  of  Lady  Shelbum^s  signing  the  paper 

r  350  1  i^'  the  only  proof  of  her  knowledge  of  the  terms.  The  paper  was 
carried  to  Lady  Shelbume*s  on  the  1 6th— and,  it  should  be  observed, 
for  what  reason  it  was  carried  to  her  in  an  unfinished  state ;  which 
was,  that  Patterson  said  it  was  necessary  to  have  a  more  exact 
description  of  the  estate  which  Lady  Shelburne  was  to  appoint. 
Black,  who  ingrossed  the  articles,  had  nothing  to  do  with  the  law, 
but  was  employed  merely  as  writing  a  good  band.  On  the  17th 
they  were  carried  to  Taplow. — Now  observe  who  were  present 
when  Lord  Inchiquin  signed — Mr.  Orme  and  Mr.  Wallis.  Mr. 
Wallis  is,  I  suppose,  the  gentleman  whom  we  all  know,  and  who  is 
a  very  proper  person  to  be  consulted  on  an  occasion  of  that  sort 
The  paper  was  in  fact  signed  by  Lord  Inchiquin,  and  that  is  all  I 
know  of  the  business :  yet  it  is  said^  that  it  was  a  surprise  upon 

Lord 
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Lord  Inchiqmn — bow  can  that  be  ?    There  is  no  bint  of  incftp»»         17S4. 
citjr  in  Lord  Inchiquiny  or  of  any  thing  like  surprisey  in  the  evidence,  \^^^^ 

to  thai  fact  is  out  of  the  case — and  indeed  it  goes  directly  the  other  '  a«»LBu««» 
way :  at  least  Lord  Inchiqnin  seems  to  have  executed  the  articles      jMcmmm* 
^te  upon  as  great  deliberatioo  as  Lady  Shelburne.     Now,  under 
these  circumstances^  the  question  was,  first,  as  to  the  competency ; 
mA,  secondly,  as  to  the  effect  of  parol  evidence.    I  think  I  ootdd 
not  avoid  admitting  it.;  for  it  is  clear,  that  where  an  equity  is. 
attempted  to  be  raised,  founded  upon  a  ground  collateral  to  the 
contract,  there  must  be  evidence,  dehors  the  contract,  to  shew  the 
fiict.     As  when  .£400  was  inserted  instead  of  ,£500  by  the  husband, 
to  cheat  the  wife,   and  many  other  cases  of  the  same  sort  in 
£q.  Ca.  Abr.  all  of  which  go  on  the  subject  of  firaud.     Now  the 
moment  you  impeach  a  deed  for  fraud,  you  must  either  deny  the 
effect  of  fraud  on  the  deed,  or  you  cannot  but  be  under  die  neces- 
sity  of  admitting  evidence  to  prove  it.    So  if  two  persons  intrust  a    . 
third  person  to  draw  up  minutes  of  their  intention,  and  such  person 
does  not  draw  them  according  to  such  intention,  that  case  might  be 
relieved;   for  ttiat  would  be  a  kind  of  fraud.     It  must  be  an 
essential  ingredient  to  any  relief  under  this  head,  that  it  should  be 
on  ^n  accident  perfectly  distinct  from  the  sense  of  the  instrument. 
So  on  the  head  of  ambiguity ;  if  there  be  a  latent  ambiguity  it 
must  be  explained  by  parol  evidence ;  for  though  the  words  do 
not,  primA  facie,  import  an  ambiguity,  yet  if  such  ambiguity  can 
be  made  to  appear  from  parol  evidence,  it  must  be  admitted  to 
explam  it,  as  well  as  to  raise  it ;  but  if  words  have  in  themselves  a 
positive  precise  sense,  I  have  no  idea  pf  its  being  possible  to 
change  them ;  and  I  take  it  to  be  an  established  rule,  that  words       £  351  3 
cannot  be  changed  in  that  manner. — It  has  been  said,  in  this  case, 
that  notice  to  Patterson  ought  to  bind  Lady  Shelburne — I  wanted 
to  have  this  more  argued  .-r-It  is  dear,  that  if  a  man  purchases  an 
estate,  subject  to  an  equity  only,  if  he  or  if  his  agent  know  it,  it 
18  a  fraud ;  but  when  an  instrument  is  signed  by  all  parties,  that 
the  intention  shall  be  interpreted  contrary  to  such  instrument,  by 
■otice  to  an  agent  that  some  of  the  parties  had  such  intention,  is 
quite  beside  all  the  cases.     If  this  then  were  the  fact,  it  would 
be  impossible  to  bind  Lady  Shelburne  unless  she  had  consented ; 
for   employing    him    to    draw    out    such,   terms    for    her    into 
form,  is  not  employing   him    to    make    terms    for   her.     Is  it 
making  him  her  attoniey  to  agree  to  new  terms  i    If  therefore 
it  had  stood  on  this  ground,  1  think  it  would  have  bound  Lady 
Shelburne :  but  I  do  not  think  that  it  turns  upon  this ;  for  I  do 
not  think  that  the  conversation,  however  it  may  now  occur  to  die 
gentlemen,  purported  to  be  a  distinct  demand  of  terms,  without 
which  Lord  Inchiquin  would  not  agree  to  the  marriage :  and  ray 
belief  is,  that  if  Lady  Shelburne  had  insisted  upon  her  terms.  Lord 
Inchiquin  would  not  have  insisted  upon  his.     And  those  very 
gentlemen  are  as  far  from  carrying  their  agreement  into  execution 
as  Loidy  Shelburne*8 'j  for  what  they  did  execute  was  quite  adverse 
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to  both^  and  charged  a  further  sum  of  money  on  the  estate  than 
was  intended  by  either  ]>artyi  and  indeed  the  case  has  been  opened 
to  me  in  four  or  five  different  ways.  Tliere  is  enough  to  shew  that 
these  circumstances  were  open  and  perfectly  intelligible  between 
JiAyrd  Inchujuin  and  Mr.  Fitzmaurice :  from  which  another  opinion 
might  be  entertained,  which  I  have  now  nothing  to  do  with. 
Another  circumstance  is^  the  very  great  age  of  one  of  the  gentlemen- 
who  have  been  examined;  his  memory  very  possibly  fails  him. 
Under  these  circumstances  it  will  be  too  much  to  put  a  new  sense, 
'  and  much  more  a  contrary  sense,  upon  die  articles,  against  the 
interest  of  the  plaintiff:  but  if  this  could  be  done  as  against  Lady 
Sheiburne,  will  it  do  the  whole  i  -  The  plaintiff,  the  child,  derives 
two  interests — one  from  Lady  Mary  in  the  Oxfordshire  and  Buck' 
inghamshire  estate,  whatever  it  may  be.  Had  Lady  Mary  notice  i 
She  joined  in  the  articles,  and  was  bound  by  the  articles,  as  the 
rest  were.  But  did  Lady  Mary  ever  agree  to  any  other  terms  than 
what  were  in  the  instrument  ? — and  how  can  the  children  be  bound 
if  she  never  consented?  On  the  whole,  therefore,  whether  the 
case  is  considered  on  the  articles  merely,  or  on  the  evidence  (which 
I  do  not  think  should  be  admitted  to  the  extent  of  changing  the 
effect  of  these  articles)  or  in  any  other  point  of  view ;  I  cannot  de- 
prive the  children  of  their  interests  under  these  article^.  Ilie  ar- 
ticles therefore  must  be  carried  into  execution,  and  Lord  Inchiquin 
is  bound  to  discharge  all  incumbrances,  on  the  estate  above 
^30,000. 

His  Lordship  declared,  that  the  articles  ought  to  be  specifically 
performed,  and  decreed  that  they  should  be  carried  into  execution 
by  a  conveyance  of  the  estates,  to  be  settled  by  the  Master,  and 
that  the  mortgage  of  <£24,000  should  stand  as  part  of  the  £SOfiOO 
to  be  raised  under  the  deed. 

From  this  decree  Lord  Inchiquin  appealed  to  the  House  of 
Lords,  but  the  printed  case  of  the  respondent  John  Hamilton 
FitzmauricCy  the  infant,  having  stated  that  the  estates  in  Oxford" 
shire  and  *  Berkshire  were  charged  by  mortgage  deeds,  dated  the 
525th  and  26th  of  September,  1777»  with  the  payment  of  a  further 
sum  of  £3,000,  to  the  Honorable  George  Grim^/on ;  the  House 
of  Lords  on  the  4th  of  March,  1785,  ordered  the  cause  to  stand 
over  to  the  2d  of  May,  with  liberty  for  the  respondent,  the  infant, 
to  bring  a  cross  appeal.  Under  this  order  a  cross  appeal  was 
brought,  and  on  Friday,  the  13ih  of  May,  1785,  the  House  of 
Lords  was  pleased  to  order  the  decree  to  be  amended,  to  let  in  the 
J£S,000,  and  the  interest  due  thereon,  as  part  of  the  charge  of 
4£30,000,  and  to  order  the  Master  to  enquire  whether  the  Earl  of 
Inchiquin  had  introduced  any  other  incumbrance  upon  the  estate ; 
and  if  he  should  find  any,  that  the  residue  of  the  c£dO,000  should 

*  The  estates  called  in  the  former  psurt  of  the  case  the  Ox/ordshira  estates, 
were  found  to  comprise  some  farms  in  Berkshire. 

be 
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be  applied  in  the  payment  thereof,  and,  with  these  amendments;  1784. 

affirmed  the  decree  (a).  wvw 

Ex  relatione.  Shblburwb 

V. 

(«)  Sec  the  case  upon  Appeal,  5      admission  of  parol  evidence,  vide  jRic&  I«cuiQCiif. 
Bro.  P.  C,  edit.  Toml.  166.    As  to  tlie      v.  Jacicsou,  post,  vol.  iv.514. 


Oliver  Beckett,  Esq.  ...  Plaintiff.  [  353  ] 

Thomas  Cordley,   George  Iveson,  John 
IvEsoN,   (a  Bankrupt)    and  Margaret  hisi 
Wife;  John   Prince,   (Assignee    of  John  ^Defendants. 
Iveson,  the  Bankrupt)  Rosby  Iveson,  and 
Thomas  Taylor  (a).         -        .         - 

T>Y  indentures  of  lease  and  release  of  the  14th  and  loth  days  f. /.  being  abont 
•"^  of  June,  1772,  George  Ivesen  and  his  eldest  son  John  Iveson,  to  mortgage  an 
(both  deceased)  conveyed  the  manor  of,  and  lands  in,  BiHoUy  in  ^h?ch  h"**^" 
the  county  of  York,  to  Henry  Stapleion  and  Thomas  Thornton,  brothersand'm^' 
and  their  heirs  and  assigns  for  ever,  upon   trust   to  sell  the  same,  ters  had  charges, 
and  with  the  money  thereby  arising  to  pay  certain  sums  amounting  j^ik**^™  to  join 
to  «£8,500,  and  to  place  out  the  residue  of  the  money  on  real  se-  ance,  and  ac- 
curi  ties ;  and  after  the  said  George  Iveson's  death,  to  pay  to  the  knowledge  the  re- 
defendants  George  Iveson.  Margaret  Iveson,  and  Roseu Iveson.  ^^^^^-^i^^^y^^'' 
I  I'll  r  \         '  -i  Pi  T  1  >-n^^        uons,  givuig  thcm 

the  younger  children  of  tlie  said  Ueorge  Iveson,  the  sum  of  x3,000  an  undertaking, 

equally  among  them,  and  to  pay  the  residue  (if  any)  of  the  money  that  he  would 
arising  by  such  sale  to  the  executors  or  administrators  of  the  said  f^^^^"V"*^ 
George  Iveson.     Before  any  sale  was  made  of  the  estates  George  and  enter  into^' 
Iveson  died.     After  his  decease  John  Iveson  came  to  an  agree-  pno""  security, 
ment  with  the  trustees,  for  the  purchase  of  the  trust  estates,  for  mil^'^'nbM 
the  sum  of  c£l4,668.  IO5.  and  to  enable  him  to  complete  his  pur-  qnent mortgage 
chase,  and  to  answer  other  occasions,   he  procured   a  loan  of  to  plaintiff  for 
^16,000  from  Harriot  Amt/and,  for  which   she  was  to  have  a  "„®b^d^";|[n*d  a** 
mortgage  of  the  said  estates ;  and  accordingly,  by  indenture  of  fresh  sum  ad- 
twelve  parts,  dated  the  18th  of  August,  1774,  whereto  the  trus-  vanced:  the 
tees  John  Iveson  deceased,   George   Iveson,  John  Iveson,    and  you*^er  dJildreo 
Mdrgaret  his  wife,  and  Rosey  Iveson,  were  parties ;  it  was  wit-  have  priority  in 
nessed,  that,  in  consideration  of  the  sum  of  £S,0O0,  paid  by  the  equity,  and  shaU 
said  Harriot  Amyand  to  the  defendants  George  Iveson,  John  Ive-  ^am^^mortl 
^71,  and  Margaret  his  wife,  and  Rosey  Iveson,  in  full  for  the  sum  gage« 
of  ^3,000  mentioned  in  the  indentures  of  the   14th  and  15th  of 
Jwie,  1772,  the  receipt  of  which  the  defendants  did  thereby  ac- 

(a)  This  case  is  nothing  bnt  a  con-  paid  according  to  their  priority,  3  Ves. 
Mfnuence  of  a  principle,  known  long  46.1,  486.  2  P.  W.  495,  496,  (Serjt, 
bfffore,  that  equitable  claims  shall  be      Hill.) 

knowledge, 
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1784.  knowledge,  and  in  consideration  of  other  sums  therein  mentioned 

v^v^  to  be  paid  by  the  said  Harriot  Amyand^  amounting^  w|th  the  said 

Bbcjlett  £3,000,  to  the  sum  of  <£  16,000,  the  trustees,  John  Iveson,  de- 
C^aoLSY.  ceased,  and  the  defendants,  George  Iveion,  John  Iveson,  and 
Margaret  his  wife,  and  Rotey  Iveson,  did  convey  the  manor  and 
estates  unto  the  said  Harriot  Amyand,  her  heirs  and  assigns,  for 
ever,  subject  to  redemption  by  the  said  John  Iveson  deceased,  on 
payment  of  the  said  j^l6,000,  with  intei-est.  The  defendants, 
George  Iveson,  John  Iveson,  and  Margaret  his  wife,  and  Rosey 
Iveson,  viso  respectively  subscribed  their  names  to  receipts  in- 
dorsed on  the  deed  for  the  sum  of  £3,000,^— John  Iveson  after- 
wards borrowed  of  the  de&vdant  Taylor,  £500,  with  which  be 
also  charged  die  estate. 

In  the  month  of  March  1778,  JbAn  Jresoit  deceased,  being  in- 
debted to  the  plaintiff  in  £2,4O0  secured  by  bond,  applied  to  the 
plaintiff  for  a  further  sum  of  «£l,SOO,  who  agreed  to  lend  him  the 
same,  provided  he  would  convey  the  estates  to  a  trustee  to  sell, 
and  out  of  the  money  arising  therefrom,  to  pay  the  plaintiff  such 
two  sums  ofc£2,400,  aud  j£  1,200,  which  tlie  said  JoA/i /rcioii 
agreed  to  do,  and  to  give  the  plaintiff  a  mortgage  on  the  estates  in 
the  mean  time. 

By  indentures,  dated  the  SOth  and  3 1st  of  MarcA,  1778^  the 
aaid  John  Iveson  conveyed  the  manor  and  estates  to  the  plamti8| 
subject  to  redemption  on  payment  of  the  said  sums  of  £2^400, 
and  ,£1,200,  with  interest^-— And  by  other  indentures  of  the  1st 
and  2d  of  ^/^ri7,  1778,  he  conveyed  the  manor  and  estates  unto 
Thomas  CordJey^  upon  trust,  to  sell,  and  out  of  the  money  arising 
thereby,  in  the  first  place,  to  pay  off  the  ,£16,000,  secured  by  tne 
mortgage  to  Harriot  Amyand,  with  the  interest;  and,  in  the  neit 
place,  to  pay  off  die  ,£500  due  to  Thomas  Taylor ;  and  in  the  next 
place,  to  pay  to  the  plaintiff  the  said  two  sums  of  ,£2,400^  and 
«£  1,200,  and  the  interest  due  thereon,  and  to  pay  the  residue  (if 
any)  of  the  money  to  the  said  John  Iveson,  or  as  he  should  appobt* 
The  plaintiff  afterwards  lent  John  Iveson  other  sums,  amounting 
together  to  ,£50,  and  he,  by  writing,  dated  the  1st  of  January, 
1779,  chained  the  said  estates  with  the  payment  thereof. 

In  Hilary  term  1779f  the  plaintiff  filed  his  bill  against  CordUv, 
and  others  of  the  paities,  to  have  the  trusts  of  the  indenture  of  the 
2d  of  April,  1778,  carried  into  execution:  which  bill  was  after- 
r  355  "I  wards  amended,  by  making  the  Ivesons  parties. — ^The  defendants, 
the  Ivesons,  by  their  answers  in  the  said  cause,  stated  the  said  first 
mentioned  deeds  of  the  14th  and  15th  of  Jtiiif,  1772,  whereby 
the  said  £3,000  was  charged  upon  the  said  manor  and  estates  for 
their  benefit ;  and  further  stated,  that  John  Iveson  deceased,  having 
agreed  with  the  trustees  for  the  purchase  of  the  estates^  articles  of 
agreement  were  entered  into  by  the  said  Johfi  Iveson  and  the  de- 
fendants^ dated  the  10th  of  February,  1773,  whereby  the  defends 

ants 
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snls  agreed  to  release  unto  the  tilistees  all  their  right  and  interest         1784. 
in  the  estates ;  and  John  Iveson  deceased  agreed^  that  he  would,  ^^^ 

iminediately  after  the  estates  had  been  conveyed  to  him,  secure  the  Beckett 
£3fi00  by  mortgage  of  the  estates  unto  the  defendants^  in  equal  ^  «. 
proportions^  on  the  10th  of  October,  1776,  with  interest  for  the 
aame.  That  after  the  execution  of  the  mortgage  of  the  18th  of 
August,  1774|  John  Iveson  deceased  signed  another  agreement, 
dated  the  24th  of  that  month,  whereby,  after  reciting  that  the  said 
XSfibO  bad  not  been  received  by  the  respondents,  he  agreed  to  se- 
cure to  each  of  the  defendants  the  sum  of  <£l,000  with  mterest,  by 
mortgage  of  the  estates,  as  soon  as  deeds  could  be  prepared  for 
thaC  purpose:  and,  accordingly,  each  of  the  defendants  claimed  the 
nun  of  ^1,000  part  of  the  said<£d,000,  and  insisted^  that  not** 
withstanding  the  said  John  Iveson  deceased  had  not  executed  a 
mortgage  for  securing  the  same,  yet  they  were  entitled  to  be  paid 
tlie  same,  imniedlately  after  the  said  mortgage  made  to  Harriot 
Aikifand. — ^II  did  not  appear  in  the  cause  that  the  plaintiff  had  any 
BQUce  of  this  agreement  with  George,  Margaret^  and  Hosey  Ive^ 
soi^  although  he  had  of  their  release,  and  the  estates  proving  insuf- 
ficient to  pay  all  the  incumbrances ;  the  question  was,  whether 
the  equitable  charge  arising  from  the  agreement  of  John  Iveson 
ynih  toe  defendants,  should,  or  should  not^  be  preferred  to  the 
pbuntiff's  mortgage. 

The  Lord  Chancellor,  ^ih  Febntary,  1783,  on  hearing  coun- 
sel for  the  plaintiff  only,  decreed  the  charge  in  favour  of  the  younger 
children,  to  be  prior  to  the  securities  of  the  plaintiff,  and  dismis- 
led  the  bill.  The  plaintiff  presented  his  petition  of  re>hearing 
from  this  part  of  the  decree,  to  the  late  Lords  Conmiissioners,  be- 
fore whom  the  cause  was  argued  the  7\h  of  December,  1783,  but 
dieter  detennined  by  them :  the  great  seal  being  restored  to  Lord 
Tiurlow  before  tliey  pronounced  any  decree. 

• 

ri  came  on  before  his  Lordship  this  term,  and  was  argued  by        [  356  ] 
bfr.  Ambler,  Mr.  Mansfield,  Mr.  Scott,  and  Mr.  Bicknel,  for 
the  plaintiffs;  Mr.  Attorney-General,  Mr.  Hollist,   Mr.  King, 
md  Mr.  Shuter,  for  the  defendants. 

For  the  plaintiffs  it  was  contended — that  this  was  only  a  new  se- 
:urity  for  the  old  debt,  and  that  the  defendants  had  held  out  to  the 
plaintiff  that  they  were  satisfied ;  although  it  was  acknowledged ; 
that  if  this  had  been  a  new  sum  of  £3,000,  lent  to  the  brother 
upon  this  equitable  security,  the  younger  children  should  have  had 
s  priority  before  Becket,  the  subsequent  incumbrancer ;  but  that 
bemg  for  the  old  debt,  tliey  should  not  have  priority,  even  though 
they  had  taken  the  legal  estate,  2  Vem.  150.    That  it  is  a  settled 

Vol.  [.  2  point 
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1784*.  point  that  a  person  having  a  prior  security,  and  knowing  that 

u^v^  another  person  is  treating,  ought  to  disclose  his  security,  motatfa 

BveKETT        V.  Murgatroyd,  1  P.  W.  393,  Peter  v.  Russel,  1  Eq.  Ab.  321. 
"'  But  here  the  younger  children  having  a  right  to  the  ^3,000  join  in 

the  conveyance,  and,  by  the  receipt,  declare  they  are  satisfied ; 
and  Becket  seeing  that  receipt,  lends^  that  money  upon  confideoce 
of  it :  so  that  they  assist  to  draw  in  Becket  to  lend  the  money 
upon  a  security  he  otherwise  would  not  have  don^  it  npon^  wUcfa 
is  a  fraud  upon  him.  They  cited  also  Hobbs  v.  Norton,  1  Vem". 
136.  Hungerford  v.  Earle^  2  Vem.  26 1.  Ibbotion  v.  Rhodes, 
2  Vem.  554.  Berrisfbrd  v.  MHward,  2  Atk.  49. 

For  the  defendants  it  was  argued — ^that  tlie  only  parties  they  bad 
any  connexion  with  were  Miss  Amyand  and  her  agents ;  and  the 
only  consent  they  gave  was  to  be  postponed  to  her  security,  to 
which  they  were  still  ready  to  submit.  That,  among  equitable  se- 
curities, the  only  circumstance  to  give  priority  of  payment  is  pri- 
ority  of  time^  and  as  Iveson,  the  legal  estate  being  in  Miss  Amymi, 
could  only  carry  an  equitable  security  to  market,  whoever  dealt  iritb 
him  must  deal  upon  his  honour.  That  in  this  case  die  plaintST  did 
idot  deal  upon  the  security  of  the  estate :  the  first  mone^  he  lent 
being  upon  botid  only.  For  Rosey,  one  of  the  defendants^  it  was 
particularly  urged,  that  she  was  underage  at  the  time  of  the  trans- 
action, and  therefore  could  not  be  held  to  be  bound  further  ^diati  by 
the  consent  in  her  answer  put  in  since  she  was  of  age,  which  was 
only  to  be  postponed  to  Miss  Amyarid. 

[  357  ]  It  stood  over  till   Febnutry  the  10th,  when  Lord  Chancellor 

gave  judgment. 

Ijord  Chancellor. — From  the  nature  of  the  case  1  did  not  ex- 
pect  to  hear  so  much  argument,  or  do  many  authorities  citei 
(His  Lordship  here  recapitulated  the  circumstancejs).     This  due 
has  been  argued  at  large,  and  th^  authorities  cited  seem  strous  till 
they  arc  looked  into. — ^TTiat  of  the  Thatched  House  (Peter  r:  Kus- 
set)  which  seemed  the  grossest,  upon  being  examined,  toms  ont 
the  other  way;  for  it  appears,    Eq.  Ab. 321,  that  the  bili  ¥ras 
dismissed  with  costs. — ^I'he  other  cases  turn  out  the  same.     Itdoes 
not  appear  how  Hutigerford  v.  Earie^  2  Vem.  ended,  but  no 
fraud  was  there  imputed.     In  Ibbotson  v.  Rhodes,  in  2  Tern. 
Rhodes  demed  he  had  any  charge  on  the  estate,  when  asked  by 
Gar^rave ;  but  it  appears  Rhodes  had  been  informed  that  Shifky 
was  in  treaty  to  lend  money  upon  the  estate.     This  Court  never 
binds  a  third  person  ;^but  when  there  is  notice  of  a  treaty. — As  tat 
the  other  cases,  they  are  all  upon  the  same  ground.     In  9  Mod.  36, 
the  party  stood  by  and  suffered  a  fraudulent  treaty  to  go  on*. — 
Clare  ▼.  Earl  of  Bedford,  was  a  case  where  an  infant  was  bound 

because 
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because  he  ingrossed  the  deed^ — that  uas  upon  the  principle  that 
he   knew  of  Uie  transaction. — Mocatia  V.  Murgatroyd,  1  P.  W. 
593,  the  first  mor^agee  was  a  witness  to  the  second  mortgage, 
and  was  therefore  postponed.     I  do  not  leave  this  as  a  case  which 
I  should  determine  in  the  same  manner ;  for  a  witness,  in  practice, 
»  not  privy  to  the  contents  of  the  deed  (a).    The  book  refers  to  a 
case  where  Lord  King  denied  the  law  to  be  so  :  the  property  was 
there  bound  on  the  principle  of  notice. — In  Berrisford  v.  Mil" 
wardf  2  Atk.  49y  the   party  stood  by  whilst  the  estate  was  re* 
mortgaged,  and  had  promised  to  take  personal  security.    There  is 
np  case  in  the  books,  but  where  the  party  to  whom  the  fraud  is 
imputed,  was  conusant  of  the  treaty  in  which  the  fraud  was  prac- 
tised; but  although  there  is  no  such  case,  yet  if  it  appeared  that 
the  parties  were  confederating  together  to  cheat  soiiie  one,  although 
die  particular  person  was  not  known,  the  case  would  fall  within 
the  same  principle,   and  must  receive  the  same  determination. 
Here  the  first  ^2,400  was  advanced  on  a  bond  :  the  «£  1,200  \f  as 
not  lent  on  the  credit  of  the  mortgaged  premises,  otherwise  than 
that  the  estate  should  be  sold  to  discharge  former  incumbrances, 
and  the  ^1,200.     The  plaintiff  had  not  examined  the   title,  but 
lent  the  last  money  to  better  his  security  as  to  the  former.    I1ie 
time  when  the   money  was  advanced  is  that  at  which  the  notice 
is  material. — In   order  to  postpone  this  charge,  he  insists  that 
this  was  the  whole  debt. — It  is  compared   to  the  case  of  a  person 
selling  an  estate,  and  not  receiving  the  money ;  and  that  there- 
fore there  is  a  lien ;  but  it  is  not  like  that  case,    because     the 
purchaser  paid  the  money,  and  the  children  consented  to  its  being 
paid  to  the  brother :  this  puts  an  end  to  the  lien,  as  to  the  estate  in 
the  hands  of  the  purchaser  (6  j.     Here  was  no  fraud  in  the  inten- 
tion of  Uie  parties,  it  was  a  provision  for  a  probable  event,  as  to 
which  it  would  operate  as  a  discharge  of  the  estate.     It  is  allowed 
thai  if  it  had  been  paid  to  the  children,  and  afterwards  lent  by 
them  by  the  brother  upon  this*  security,  that  it  must   preserve  its 
priority ;  but  there  is  no  dilFerence  whether  it  is  advanced  the  next 
moment  or  at  another  time.     There  is  no  difference  whether  it  is 
the  old  debt  or  not,  for  the  charge  was  gone,  and  the  estate  was 
only  liable  by  virtue  of  the  writing ;  for  if  there  had  been  no  such 
writing,  it  would  only  have  been  a  simple-contract  debt.     Then, 
as  being  prior  in  time,  it  must  be  prior  in  equity  ;  the  mortgagee 
had  the  security  he  trusted  to,  he  knew  he  had  not  the  legal  estate, 
be  trusted  to  the  honour  of  the  borrower.    This  puts  an  end  to  the 


(a)  Thb  determioation  leems  to  haTe 
been  generally  disapproved  of.  Vide 
Hr.  Peert  mmamif%  and  Mr.  Cox's 
BOtet  to  the  case  ;  see  also  Harding  t. 
CritharUf  1  Esp.  N.  P.  C.  56,  and  the 
other  cases  cited  by  Mr.  Sugden,  Vend. 
Sc  Purch*  654, 


(6)  See  this  passage  cited  by  Lord 
Eidon,  in  his  very  elaborate  judgment 
in  the  ca^e  of  Mackreth  v.  Symmon*, 
15  Ves.  S46.  As  to  the  cases  apon  the 
doctrine  of  the  vendor's  lien,  vide 
BlaekhMmt  v.  Gregwn^  post,  4(0. 


1784. 
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case  of  the  younger  childi  who  was  an  infant  at  the  time  of  the 
transaction  :  if  there  was  a  fraud,  of  which  the  infant  waa  conusant, 
she  would  be  bound  as  much  as  an  adult  (a).  But  I  think  die^  ii 
no  reason  to  attribute  fraud  to  any  of  them. 

His  Lordship  affirmed  the  former  decree,  by  which  the  charge 
of  JESflOO  was  to  be  considered  as  prior  to  the  securities  of  the 
plaintiff  (&)• 

From  this  decree  the  plaintiff  brought  an  appeal  in  parliament, 
but  did  not  prosecute  it ;  in  consequence,  as  the  Reporter  has 
been  informed,  of  its  being  discovered  that  the  estates  werfe  insuffi- 
cient to  pay  die  pri6r  incumbrances. 


(a)  See  a  similar  obserrafion  of  Lord 
MmufM^  io  the  case  of  the  Earl  tf 
Muckinghanuhire  ▼.  Dniry,  2  Eden,  7X, 
and  Coru  v.  Gertcken,  2  Madd.  40, 
where  all  the  cases  upon  this  point  are 


cited  and  considered. 

(h)  As  to  the  cases  on  the  snliject  of 
priorities  of  incambraiiceBy  vidtf  IMa> 
son  ?•  DcrisoR,  ante,  p,  63, 


[  359  ] 

Where  an  exe- 
cntor  keeps  the 
money  of  his 
testator  in  liis 
hands,  without 
accounting  for  a 
long  time,  and 
employs  it  in  his 
trade,  he  shall 
pay  interest. 


(c)  Newton  v.  Bennet. 

nnHIS  was  a  branch  of  the  cause  reported  before,  p.  135,  and 
-''  now  came  on  for  further  directions  upon  a  reserved  qoestion, 
whether  the  <lefendant  Benn^  should  be  chaiged  interest  for  soms 
belonging  to  the  estate  of  Moore  his  testator,  and  remaining  from 
time  to  time  in  his  hands,  which  he  used  in  common  with  his  own 
money  in  the  way  of  his  trade^  under  the  foUowing  circamstances: 

Moore  and  Tryon  had  been  partners. — The  partnership  was 
dissolved  in  1749^  but  Moor^B  name  continued  m  die  business^ 
and  Tryon  gave  Moore  an  assignment  of  scheduled  debts,  and  alio 
a  further  security  to  indemnify  him  from  all  debts  which  should  be 
incurred. — In  1747  Ttyon  died.  By  his  will  he  appointed  Moori 
execiiton — In  1754  Jloore  died,  and  by  his  will  ^ave  severalle^ 
gacies  to  the  plaintiffs,  and  appointed  Bennet  and  orfe  CUbfoh 
(not  now  a  party)  executors ;  Bennet  ako  took  out  adminisfratuMJ 
de  bonis  non  to  Tryon, — Soon  after  the  death  of  Moore,  Btnnet 
called  in  several  bond  debts  due  from  different  persons  to  Moorfy 
estate,  and  bearing  interest,  and  being  himself  indebted  bj  bond 
or  note  bearing  interest,  in  the  sum  of  ,£1,500  to  Moore ;  he 
gave  credit  to  Moore's  estate  for  that  sum,  and  debited  the  estate 

(c)  IMtlehaleM  ▼.  GoMcoyne,  post,  vol.  iii.  73,  and  Franklin  v.  Frith,  ibid.  4SS. 
Young  y.  Cam6«,  4  Ves.  lOl, 

for 
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for  ^1,400  and  upwslrds,  as  fio   much  paid  to  Tryoris  estate,  1784. 

being  the  balance  due  from  Moore,  as  executor  to  the  estate  of  v^^/«^ 

Tryon^  Bennet's  first  testator.  In  Moor^s  life-time^  Bisse,  a  Nbwton 
creditor  of  Tryon^  had  brought  an  action  and  filed  a  bill  against  Bbmnbt. 
d£oore ;  and  the  suit  having  abated,  was  revived  against  the  de- 
rendant  and  his  co-executor,  to  Moore.  Upon  the  hearing,  the 
ImU  was  ordered  to  be  retaiued  for  six  months,  with  liberty  to  the 
plaintiff  to  proceed  at  law,  which  he  did,  and  in  Michaelmas 
ferm,  1759,  obtained  a  verdict,  and  recovered  judgment  for 
i£7,730,  which  BiMC  the  plaintiff  afterwards,  17lhof  December y 
1 763,  upon  a  representation  that  Tryon  and  Moored  estates  were 
both  insolvent,  assigned  to  Bennet  for  £3,090. 

Subsequent  to  this,  several  suras  of  money  coming  from  time 
to  time  into  Bennefs  hands  from  Moore's  estates,  the  plaintiffs 
filed  the  present  bill  in  December  176B,  and  the  cause  being  heard  [  3G0  ] 
the  4th  of  Jti/y,  1771,  the  principal  question  then  made  was, 
whether  Bennet  was  entitled  to  the  advantage  arising  from  the 
compromise  with  Bisse,  or  should  be  held  to  have  made  it  for  the 
benefit  of  Moore^s  estate,  when  the  Court  decreed  that  he  should 
be  allowed  upon  the  account,  only  the  sum  he  actually  paid  to 
Bisse;  and  it  being  referred  to  a  Master  to  take  an  account,  and 
make  a  separate  report  of  the  estate  of  Moore,  come  to  Bennetts 
bands,  Master  Jfe/^,  \ 4th  of  February,  1776,  made  his  separate 
report,  making  rests  every  year,  and  stating  a  final  balance  of 
^1,688.  1&.  9^.  to  be  due,  which  the  defendant  was  ordered  to 
pay,  and  did  accordingly  pay  into  the  Bank. 

And  now  the  question  was,  whether  he  should  pay  interest  for 
the  sums  from  time  to  time  in  his  hands,  and  whether  he  should  be 
allowed,  or  should  pay  costs. 

Mr.  Madocksy  for  the  plaintiff,  cited  Raicliffe  r.  Graves,  I  Vem. 
196,  that  where  an  executor  has  made  iuterest  of  the  testator's 
assets,  he  shall  pay  interest. 

Mr.  Scott  and  Mr.  HoUist  for  the  defendant,  said — that  the 
saaoe  case  which  Mr.  Madocks  had  cited  for  the  plaintiff,  was  also 
jrqxirted  in  2  Ch.  Ca.  152,  and  appeared  there  to  be  against  all  the 
former  determinations,  particularly  against  that  of  Gardner  v.  Cart- 
wright  ; — that  it  is  true  it  is  laid  down  in  Lee  v.  Lee,  £  Vern.  548, 
tliat  where  an  executor  makes  interest,  he  shall  be  charged  interest; 
but  that  is  against  the  modern  adjudications.  In  Bromjielf  v. 
Witheriey,  Pr.  Ch.  505,  the  Lord  Chanceilor  took  a  distinction, 
that  where  an  executor  was  solvent  he  should  not  pay  interest ; 
but  if  he  was  insolvent  and  made  interest,  he  should  pay  it  because 
fae  ran  no  risk.  There  are  many  modern  authorities,  that  an  exe- 
cutor using  the  testator's  money  in  the  way  of  his  trade,  should 
not  be  charged  with  interest.     In  Adams  v.  Gale,  9,  Atk.  106, 

Lord- 
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1784.  Lord  Hardwicke  would  not  allow  interest,  because  the  executor 

N^v^  might  use  the  money.     To  apply  the  authorities  to  the  present 

Mewton        case : — when  Bemiet  came  into  the  double  capacity  of  executor  to 

BMifBT.        Moore f  and  administrator  to  Tryon^  he  applied  JIfoore's  effects  to 

pay  the  debt  due  to  Tryon^  estate:  and  a  suit  having  been  brought 

against  Moore  in  his  life-time,  Bennet  got  in  debts  due  to  the 

estate,  in  order  to  answer  the  demand  as  far  as  they  would  go.    In 

r  S6l  1        ^^^  'i6  ^^s  >'igl)( ;  fo>'  if  ^^  bond  debts  had  continued  outstanding, 

Bemiet  would  have  been  answerable  for  them,  Shelley's  case, 

iSalk.  £96. 

Lord  Chancellor, — Moore  and  Tryon  had  been  in  partnership, 
.which  ended  in  1743,  but  Moore's  name  continued  in  the  business, 
mider  an  indemnity,  till  1747>  and  there  was  an  assignment  of  all 
debts  to  indemnify  him  from  the  consequences  of  his  name  heaog 
in  the  business.    In  1747  Tryon  died,  and  left  Moore  his  ezecntor. 
Moore  died  in  1754,  and  then  his  estate  was  indebted  to  TryotCn^ 
«£  1,400.     There  was  one  outstanding  demand  upon  their  partner*^ 
ship  in  Biase.     Upon  Moore's  death,  Bennet  took  out  administra^-> 
tion  to  Tryon.  Bennet  was  indebted  to  Moore  in  .£1,500.    Moor^m 
estate  was  unengaged,  except  to  Bisse.   Bennet  had,  down  to  1760, 
about  «£3,000  of  the  estate  of  Moore  in  his  hands.     He  took  no 
steps  to  clear  Moore's  estate  :  in  order  to  do  this  he  should  have 
cleared  Tryon's — there  was  a  joint  debt  of  Tryon's  and  Moore's 
outstanding;  this  Bennet  knew,  but  he  did   not  know  whether 
Tryovfs  estate  would  be  sufficient  to  pay  it ;  if  he  had,  then  there 
would  have  been  a  manifest  neglect  in  Bennet,    If  Ij^ron's  estate 
was  sufficient,  Moore's  was  clear.    In  1760,  that  case  was  com- 

Eromised,  till  then  it  does  not  appear  Bennet  kept  the  money  in  bis 
ands  without  a  cause,  there  being  an  outstanding  demand.  From 
1760,  the  (question  is,  whether  he  shall  pay  interest,  having  applied 
the  money  m  the  course  of  his  trade.  There  are  many  sayings  in 
the  books,  to  prevent  its  being  laid  down  as  a  general  rule,  that 
an  executor  shall  pay  interest  for  money  used  in  the  course  of  his 
trade ;  but  it  does  not  follow  that  he  may  keep  the  estate  of  the 
testator  for  a  long  course  of  time  idle,  from  the  persons  entitled  to 
it  by  the  will.  The  doctrine  1  am  desired  to  lay  down  is,  that  an 
executor  may  keep  his  testator's  moneys  and  apply  it  to  the  uses  of 
his  trade,  without  being  liable  to  interest.  It  has  been  argued  to 
diis  extent,  that  if  the  executor  is  solvent  he  shall  not  pay  interest; 
if  he  is  not  he  shall.  I  cannot  see  the  reason  of  that  case.  It  is 
impossible  this  should  have  been  laid  down  as  the  law  of  the  Court. 
I  do  not  say  he  shall  pay  interest  on  the  ground  of  his  having 
called  in  a  debt  which  bore  interest,  because  an  executor  has  so 
honest  discretion  to  call  in  money  which  he  thinks  in  hazard ;  but 
M'hen  it  is  called  in  and  made  profit  of  in  the  way  of  his  trade,  I 
think  he  should  be  charged  with  interest.  The  books  say  he  shall, 
not,  because  it  might  be  lost,  and  if  it  was  he  must  have  answered 

it. 
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rhis  argument  would  apply  equally  to  the  case  where  the  exe- 
'  makes  actual  interest^  for  the  party  to  whom  it  is  lent  may 
me  insolvent.  When  the  executor  did  not  apply  the  money  to 
ises  of  tlie  will,  or  bring  it  hither,  I  must  take  it  that  he  kept 
r  the  purpose  of  making  advantage  of  it  in  the  way  of  his 
• — From  1760,  Bennet  had  pot  a  colour  of  reason  for  not 
ring  it. — He  could  not  be  guilty  of  a  devastavit,  for  there  was 
emand  out.  The  whole  gronnd  of  this  defence  is,  that  he 
t  to  have  the  advantage  of  the  compromise  which  was  mad^ 
oposing  on  Bisse, — he  has  not  sheun  any  reasonable  cause  for 
ing  the  money,  but  has  done  it  merely  for  the  sake  of  using  it 
I  trade ;  he  therefore  must  be  charged  interest  (a). — As  to  the 
9  it  is  a  general  rule  that  an  executor  has  a  claim  to  costs,  as 
s  goes  to  the  taking  of  the  account^  but  a  great  part  of  the 
ace  of  this  cause  arises  upon  his  claim  to  the  advantage  of  tlie 
iromise ;  by  this  claim,  and  by  his  delay,  lie  has  caused  all  the 
nces  except  the  taking  the  first  account :  but  it  is  not  possible 
parate  the  expences^  I  shall  therefore  satisfy  myself  with  not 
g  bim  costs  (6). 

EASTER 


1734. 


Newion 
Bbmmit. 


For  tlie  cases  where  executors  or 
es  have  been  char<;ed  with  inte- 
see  Ekina  v.  The  East  India  Com' 
1  P.  W.  395.  Perkins  y.Baynton, 
375.  Foster  v.  Foster^  post,  vol, 
516.  Forbes  v.  Ross^  post,  vol.  ii. 
md  9  Cox,  1 13.  Hall  v.  Hattett, 
,  134.  Seers  v.  Hind,  1  Ves.  jun. 
'aung  V.  Combe,  4\es,  101.  Piety 
ee,  ib.  6'JO.  Pocock  v.  Reddington, 
.  794.  Long  v.  Stewart,  cit.  ib. 
lore  ▼.  Broom,  7  Ves.  124.  Rocke 
tfil  Ves.  58.  Raphael  v.  Boehm, 
,&  13  Ves.  407.  &  593.    Mosiey 

11  Ves.  581.  Don^ford  v.  Dom- 
1«  Ves.  127.  Bruyere  v.  Pern- 
,  ib.  386.  Ashbumham  v.  Thomp* 
3  Ves.  402.  Stewart  v.  l/trd 
f,  3  Ridg.  P.  C.  204.  Dawson  v. 
|f,l  Ba.  ^i(  Be.  219.  Tebbs  v.  Car* 
,  1  Madd.  Rep.  290,  by  which  it 
rely  settled,  that  if  an  executor 
ith  regard  to  his  testator's  pro- 
in  any  other  way  than  his  trust 
es,he  cannot  be  a  gainer  by  it : 
tin  must  be  for  the  benefit  of  the 
que  tmst,  and  any  loss  must  be 
ed  by  him.    As  to  the  rate  at 

they  are  to  be  charged,  the  cases 
to  establish  a  distinction  between 
ence  and  corruption  in  exe* 
i.  In  the  former  case,  a  court 
lOt  charj^e  them  beyond  4  per 
leqiiiripg  a  special  case  to  induce 
bkrge  them  with  more.    Fur  the 


application  of  tlie  above  doctrine  to 
receivers,  Sec,  vide  the  Earl  of  Lons- 
dale  v.  Church,  Rolls,  17tii  Dec,  1789, 
cited  by  the  Editor  of  the  3d  edition 
of  this  work,  where  the  receiver  of  the 
duties  in  the  harbonr  of  IVhitehaten, 
having  a  yearly  salary,  was  decreed  to 
pay  interest  upon  balances  from  time 
to  time  in  his  hands  and  laid  out  by 
him  on  securities,  Fletcher  Vy  Dodd, 

1  Ves.  jun.  85.    v.  Jolland^ 

8  Ves.  72.  Potts  ▼.  Leighton,  15  Ves. 
273.  Ex  parte  Townshcnd,  ib.  470- 
Dawson  v.  Massey,  cit.  ante,  as  to 
assignees  t>efore  the  statute  49  Geo,  3, 
c,  121.  Treves  v.  Townshend,  post,  384. 
S.  C.  1  Cox,  50.  In  re  Hilliard,  1 
Ves.  jun.  90.  Hankey  v.  Garratt,  ib« 
457. 

(6)  In  Seers  v.  Hind,  1  Ves.  jun.  224, 
Lord  Thurlow  is  reported  to  have  said, 
that  when  obligea  to  give  interests 
against  an  executor  as  a  remedy  for  a 
breach  of  trust,  costs  must  follow  of 
course.  In  Ashbumham  v.  Thompson, 
13  Ves.  402,  however.  Sir  II'.  Grant 
departed  from  this  rule,  and  went  into 
tiie  circumstances  of  the  case  as  a 
ground  for  costs.  In  Hall  v.  Halleit, 
1  Cox,  141,  Lord  Thurlow  said,  that 
an  executor  was  allowed  \i\s  costs  even 
where  great  delays  and  difficulties  had 
been  occasioned  by  him;  but  in  that 
case,  there  hiaving  been  gross  breaches 
of  trusty  the  executors  were  directed 
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to  pay  all  the  eotU »  except  those  of 
taldog  the  aeoonnt  of  the  estate.  In 
Baphoil  ▼.  Boehm^  IS  Yes.  590,  the 
execator  was  allowed  subsequent  costs, 
and  not  charged  with  costs  as  to  the 
inquiries  and  accounts  relating  to  the 
breach  of  trust ;  so  also  Piety  v.  Staee^ 
4  Ves.  690.  Pocock  t.  Reddmgtom^ 
6\es.794.  RscikeT.  Her#,  11  Ves.  58. 
MoOey  V.  Wvdf  ib.  581.  in  which  the 
executors  were  charged  with  costs, 
were  all  cases  of  gross  breach  of  trust. 
In  TeMf  ▼.  €W7«tfer,  i  M add.  Mep. 


S07,  Sir  T.  PiMRcrdrewas  a  coochi. 
sioo  from  the  above  cases,  that  it  dees 
not  follow  that  in  aU  cases  where  aa 
executor  is  directed  to  pay  interest  be 
must  also  pay  costs:  tut  if  a  sait 
would  have  been  proper,  and  the  exe- 
cutor a  necessary  party,  he  ought  not 
to  pay  tU  the  costs  of  the  suit,  though 
In  the  course  of  it  he  appears  to  haive 
misconducted  himself:  but  If  his  aus- 
conduct  was  the  mk  occasion  of  thf 
•nlt|  he  ought  then  to  pay  the  costly 
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EASTER  TERM. 

24  GEO.  III.  1784. 


EDWARD  Lord  Thurlow,  Lord  High  Chancellor. 
Lloyd  Kenton,  Bart.  A^aster  of  the  Rolls. 
Richard  Pepper  Arden,  Esq.  Attomey-Genertd* 
Abchibald  Macdonald,  Esq.  Solicitor-Grenjeral. 


I.THORPB  Wade,  Clerk,  since  deceased,  and  Elizabeth  his 
ITidoWi  him  surviving;  which  said  Elizabeth  is  the  Sister  of 
llCHARD  S|«ADB  the  younger,  Esq.  who  was  the  Father  of 
tLizABBTH  Moore  Slade,  by  Ann  his  late  Wife,  both  de- 
eased;  and  which  said  Ann  Slade  was  one  of  the  Daughters 
f  James  MooRfs,  Esq.  deceased;  and  Matthew  Moss, 
D  Infant,  by  Richard  Slaoe,  Esq.  his  next  Friend;  which 
lid  Matthew  Moss  is  the  eldest  Son,  and  Heir  at  Law  of 
OHN  Moss,  Esq.  by  Frances  his  Wife,  deceased,  and  which 
aid  Frances  was  another  of  the  Sisters  of  the  said  Richard 
l^ADE  the  younger ;  and  which  said  Elizabeth  and  Mat- 
thew Moss  are  the  Co-heirs  at  Law  of  the  said  E|.i;sabetk 
(fooRE  Slade,  the  Daughter  and  Heir  at  Law  of  said 
(leHARD  Sladb  the  younger  and  Ann  his  Wife,  Plaintiffs. 

:hard  Paget,  and  Mary  his  Wife,  Richard  Savage, 
nd  Robert  Bath,        .        -        ^        ..        Defendants. 

Richard  Sladb,  sen.  Jambs  Moorb. 


1 


Plaintiff,      FRiiNCBS       Richard 

LICA.BBTH         Moss,  SlADB, 

'Wabb.        deceased.  jon. 


I 


Ann  Mary 

Sladb.  Paget. 


Plaintiff,  Elizabeth  Moore  S.  C. 

Matthew  Moss.     Slade,  the  Infant.  1  Cox  74. 

MBERT  HILL,  seised  in  fee  of  lands  in  Pillon,  and  in  Where  legal  and 
^  tail  o£  an  estate  in  West  Pennard,  in  Somersetshire,  by  lease  cqnitabie  estate* 


I  release,  dated  the  17lh  and  18lh  Octoi^r,  1745,  the  release  ^^,!^JJ$he" 

equitable  mergje 
in  the  legaL— A  certain  estate  is  covenanted  to  be  conveyed,  and  is  not  so,  the  breach  of  the 
covenant  is  in  damages. — Such  damages  are  money,  not  land  in  the  hands  of  the  party  in-, 
Jnrcd.  Where  a  power  is  reserved  to  be  executed  by  deed,  in  the  presence  of  three  wit- 
nesses.—It  is  by  mairiage  setttenMnt  executed,  but  the  deed  is  attended  by  only  two,  "'-'- 
•hall  be  supplied. 

being 
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1784.         being  of  three  parts,  and  made  between  the  said  Robert  Hill  of 
^^*^^  the  tirst  part ;  Solomon  Hughes  of  the  second  part ;  and  Jamei 

Wadb  Moore  of  the  third  part;  the  said  Robert  Hill  conveyed  to  the 

Paget.  ^^>d  Solomon  Hughes  and  his  heirs  (amongst  other  things)  the  said 
messuage  and  lands  situate  at  West  Pennardf  for  the  purpose  of 
making  the  said  Solomon  Hughes  a  tenant  to  the  pntcipe  for 
suffering  a  common  recovery  thereof;  the  uses  of  which  recovery 
were  declared  to  be  to  the  use  of  the  said  Robert  Hill  for  lift^ 
without  impeachment  of  waste,  with  remainder  to  the  said  James 
Moore  tn  like  manner^  with  remainder  to  such  child  or  childrai  of 
the  body  of  the  said  James  Moore  by  Christian  Ats  laie  wife,  (who 
was  sister  to  the  said  Robert  Hilt)  Jor  such  estate  and  estates,  term 
or  terms,  and  interest,  and  in  such  shares,  parts,  and  proportions, 
and  chargeable  with  such  sum  or  sums  of  money  in  gross  or  other- 
wise,— and  in  such  manner  as  the  said  James  Moore  should,  bj 
am  deed  or  deeds,  will  in  writing,  or  other  writing  or  writings, 
duly  signed  and  executed  in  the  presence  of  three  or  more  credible 
witnesses,  direct,  nominate,  will,  or  appoint ;  and  in  de&uU  ifaere- 
forci  to  the  use  of  all  and  every  tlie  child  or  children  of  the  said 
James  Moore,  by  the  said  Christian  his  wife,  that  should  be  living 
at  the  death  of  the  survivor  of  them,  the  said  Robert  Hill  atul 
James  Moore,  and  the  heirs  of  the  body  or  bodies  of  such  cbildreo 
as  should  be  then  dead,  equally  between  them  as  tenants* in 
common : — And  a  common  recovery  was  suffered  accordingly^ — 
Upon  the  death  of  the  said  Robert  Hill,  the  lands  in  Pilton  de- 
scended to  the  defendant  Mary  Paget,  Ann  Moore,  hereioafter 
£  365  1  mentioned,  and  their  sister  JE/tzaieM,  as  his. nieces  and  heiresses 
at  law,  which  Elizabeth  died  hefqre  the  settlement  of  1765,  pre- 
sently to  be  mentioned,  and  the  defendant  Mary,  and  Atm  Moore 
were  her  co-heiresses. 

In  November  1765,  a  treaty  of  marriage  being  on  foot  between 
Robert  Stade  the  younger  and  Ann,  afterwards  bis  wife,  and  the 
said  James  Moore  being  really  entitled  only  as  above  stated  (but 
whether  his  title  was  known  to  the  Slades  does  not  appear),  pro- 
posed to  Slade  the  elder  and  Slade  the  younger,  that  if  they  would 
settle  certain  freehold  lands  and  premises  upon  said  marriage^  the 
said  James  Moore  would  likewise  settle  the  said  premises  of  which 
he  was  seised,  in  manner  hereinafter  mentioned :  and  the  said  Slade 
the  elder  and  Slade  the  younger  having  agreed  thereto,  by  lease  and 
release,  dated  respectively,  the  6th  and  7th  of  November,  1765,  the 
release  of  four  parts,  and  made  between  the  said  Slade  the  elder  q[ 
the  first  part,  Slade  the  younger  of  the  second  part,  James  Moore 
and  A  an  his  daughter  of  the  third  part,  and  William  Savage  and 
Robert  Bath  of  the  fourth  part: — After  reciting,  among  other 
things,  that  a  marriage  was  then  intended  to  be  solemnized  between 
the  said  Slade  the  younger  and  Ann  Moore,  and  also  reciting  that 
the  said  Jam^  Moore  s^ooil  hsmd  iufee  oif  the  freehold  mes- 
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8uage8^  lands,  tenements,  and  hereditaments  thereinafter  described,  1784. 

situate  in  the  parishes  of  IVest  Pennard  and  Pilton^  and  was  also  wv^ 

possessed  of  several  leasehold  lands  and  premises  in  We$t  Pennard  \  ^^^* 
tnd  also  reciting  that  it  was  agreed  between  the  said  Slade  the 
elder,  Slade  the  younger,  and  James  Moore^  and  Ann  Moore,  that 
the  said  freehold  and  leasehold  lands  and  premises  of  the  said 
James  Moore,  with  the  freehold  and  leasehold  estates  of  Slade  the 
dder  and  Slade  the  younger  should  be  conveyed  to  trustees,  upon 
the  trusts  and  to  the  uses  therein  and  hereinafter  expressed  : — ^The 
said  Slade  the  elder  and  Slade  the  younger  did  convey  the  said 
freehold  and  leasehold  estates  accordingly,  and  the  said  James 
Moore,  m  consideration  of  the  then  intended  marriage,  and  in  pur- 
tuance  of  the  said  agreement  on  his  part,  and  of  5s.  paid  by  the 
•aid  trustees,  did,  amongst  other  things,  grant,  ^c.  and  conGrm  to 
the  said  trustees  and  their  heirs  and  assigns,  a  messuage  and  lands 
ID  fVest  Pennard  aforesaid,  and  also  divers  lands  at  Pilton  afore- 
said, to  hold  the  said  estates  released  as  well  by  the  said  Slade  the 
jounger,  and  by  the  said  James  Moore,  unto  the  said  trustees,  to  the 
use  of  each  granting  party,  his  heirs  and  assigns,  until  the  marriage, 
and  after  the  same,  to  the  use  of  Slade  the  younger  for  Itfe,  [  366  ] 
remainder  to  the  same  trustees  to  preserve  contingent  estates — 
remainder  to  Ann  Moore  for  life, — remainder  to  the  issue  of  the 
marriage,  for  such  estates  and  in  such  manner  as  Slade  the  younger 
and  Ann  during  their  joint  lives  should  appoint,  and  for  want  of 
mich  appointment  to  the  use  of  the  first  or  only  son  of  Slade  the 
jounger  on  the  body  of  tlie  said  Ann  to  be  begotten,  in  fee,  and  in 
default  of  such  issue,  then  to  the  use  of  the  daughters  of  the  said 
Slade  the  younger,  on  the  body  of  the  said  Ann  to  be  begotten, 
and  of  die  heirs  of  their  respective  bodies,  as  tenants  in  common  : 
and  in  case  there  should  happen  to  be  but  one  such  daughter  of 
said  intended  marriage,  to  the  use  of  such  only  child  in  foe,  and  in 
default  of  such  issue  to  the  respective  granting  parties  in  fee,  with 
covenants  for  quiet  enjoyment  and  further  assurances. — ^This  deed 
was  executed  in  tbe  presence  of  two  witiiesses  only.  The  mar* 
riage  between  the  said  Slade  the  younger  and  Ann  Moore  took 
place,  and  Slade  the  younger  entered  into  possession  of  all  the 
premises  so  conveyed  by  the  said  James  Moore,  and  continued  in 
possession  and  receipt  of  the  rents  and  profits  diereof  to  his  death. 
Ann  Slade  died  in  May  1767y — leaving  the  said  Slade  the  younger, 
and  Elizabeth  Moore  Slade,  hf  r  daughter  and  only  child,  and  heir 
at  law,  by  the  said  Slade  the  younger,  her  surviving.  About 
August  1 768,  Elizabeth  Moore  Slade  the  daughter,  died  an  infant 
and  without  issue,  and  in  October  1774,  Slade  the  younger  her 
fiither^  died  without  issue.  . 

The  plaintiffs  filed  this  bill,  insisting  that  die  marriage  settle- 
ment of  the  6th  and  7th  of  November,  1765,  was  a  good  execution 
of  the  power  given  to  James  Moore,  by  the  deeds  of  the  I7th 
mod  18th  of  October.  1745,  or  that,  if  it  was  a  defective  execution, 

it 
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1784.         H  ought  to  be  supplied  by  the  Court,  bein^  in  conrideratioo  of 
vi>^<^  marriage^  or  if  the  Court  should  be  of  opiniou  that  the  defect 

Wadb  could  uot  be  supplied,  that  they  were  entitled  to  a  satisfaction  out 

Paobt*        ^^  ^^^  assets  of  James  Moore,  come  to  the  bands  of  the  defendant 
Mary  Paget,   as  his  representative.     The  defendants  in  their 
answer,  insisted  that  no  appointment  having  been  made  by  Jama 
Moore,  the  estate  in  West  Pennard  became  on  the  death  of  James 
Moore,  vested  in  possession  in  defendant  Mary,  either  under  the 
indentures  of  the  17th  and  18th  of  October,  1745,  as  his  only 
surviving  child  and  heir  at  law,  or  as  the  heir  at  law  ex  parte 
matema,  of  Elizabeth  Moore  Slade ;  and  that  the  moiety  of  the 
r  367  ]       lands  in  Pilton,  which  Ann  Slade  was  seised  of  at  the  time  of  her 
marriage,  descended  upon  her  daughter  Elizabeth  Moore  Slade, 
(subject  to  Slade  the  younger's  estate  by  the  courtesy)  and  upoa 
her  death,  descended  upon  the  defendant  Mary  as  her  heir  upon 
the  part  of  the  mother,  (subject  to  the  said  estate  by  the  courtesy): 
and  that  on  the  death  of  Sleule  the  younger,  the  defendant  JUToiy 
became  entitled  to  the  possession  of  that  moiety,  James  Moore 
having  had  no  title  in  him  to  the  lands   in  Pilton:  and  they 
endeavoured,  by  circumstances,  to  aifect  the  Slades  with  notice  of 
the  imperfect  title  of  3foor^  in  the  West  Pennard  lands,  and  of  his 
having  no  title  to  those  in  Pilton,  but  without  making  out  that 
circumstance  in  evidence. 

It  was  argued  by  Mr.  Mansfield  and  Mr.  Selwyn  for  the  pbiiH 
tiffs,  Mr.  Madocks,  Mr.  Morris,  Mr.  Scott,  and  Mr.  UoUut  for 
the  defendants. 

For  the  plaintiffs  it  was  contended, — that  although  the  deed  of 
appointment,  being  executed  in  the  presence  of  two  witnesses 
only,  might  not  be  an  execution  of  the  power,  yet  as  Moore  had  a 
power  to  appoint,  the  Court  would  supply  the  defect ;  and  to  this 
purpose  were  cited  Coventry  v.  Coventry,  1  Str.  590.  604.  1  Ch. 
Ca.  263.  2  P.  W.  489.  Cotter  v.  Layer,  2  P.  W.  623,  and 
Godwin  v.  FiAer{d),  before  Lord  Camden  in  1769^  m  wfaidi  he 

2K>ke  with  great  approbation  of  Cotter  v.  Layer, — But  that,  if 
is  could  not  be  supplied,  they  were  at  least  entitled  to  a  satis* 
ftction  out  of  Moore's  assets. — Secondly,  as  to  Pilton,  Moore  had 
agreed  it  should  be  settled ;  Ann  Moore  was  a  party  to  th&t  dedl, 
and  concurred  in  the  recital  of  his  title — that  will  bind  ber 
moiety :  and  as  to  the  other  moiety,  satisfaction  must  be  made  oat 
of  Moore*s  assets. 

Upon  the  first  question,  it  was  argued  for  the  defendants,  that 
if  the  deed  of  ]  765  was  an  execution  of  the  power,  the  parties 

(a)  This  case,  as  observed  by  Mr.  case  as  Godwin  v.  KiUui,  Amb.  684« 
Siidin,  Pow.  360,  n.  must  be  the  same      Keg.  Lib.  A.  176b,  fol,  49^. 

need 
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need  not  come  bere,  but  might  recover  at  law :  if  it  was  not,  it 
ought  not  to  be  supplied,  because  the  person  who  claims  is  not 
an  object  of  the  settlement,  which  was  only  to  provide  for  tb^ 
Irasband  and  wife,  and  but  partially  for  the  issue. — ^They  ciud 
Craodright,  dem.  Alston  v.  FVellSf  Doug.  741.  (a) — where  Ix)r4 
Mansfield  was  of  opinion  a  court  of  equity  would  not  interfere  be- 
tween the  heir  ex  parte  patemd  and  the  heir  ex  parte  matemq. 

The  Lord  Chancellor  said(i),  that  during  the  twelve-month  the- 
inilEmt  survived  her  mother,  she  had  the  legal  estate  in  fee  in  one 
moiety,  as  well  as  the  equitable  estate  in  fee  by  the  covenant ;  an4 
diat  it  h  universally  true,  that  where  the  estates  unite,  the  equit<». 
able  nrast  merge  in  the  legal :  that  the  estate  Mras  executed  without 
any  act  done,  therefore  that  moiety  had  descended  to  (he  defend-* 
ant  Mr^.  Pag/ei  (c).  With  reapcct  to  the  other  moiety  it  was  per- 
fectly different. — Moore  has  contracted  to  convey  it,  and  there  is 
a  breach  of  the  contract  which  sounds  in  damages,  and  therefore 
there  must  be  an  issue  directed  to  try  what  the  damages  are.  This 
is  a  contract  to  settle  a  particular  estate,  not  to  purchase  lands. — 
If  it  were,  I  should  decree  lands  to  be  purchased  and  settled ;  but 
beiqg  to  settle  a  particular  estate^  it  is  oply  in  damages^ — With  r^ 
gard  to  the  fVesi  Fennard  lan^,  1  am  perfectly  clear,  from  all  the 
cases,  that  I  roust  consider  tbis  as  a  case  fit  and  proper  to  be  sup- 
plied by  this  Court  (d). 

A  question  arose  as  to^  the  sum  to  be  taken  as  damages,  wh^  A  power  to  be 
therit  should  be  real  or  personal  property ;  but  the  Lord  CAan-  ««e.ntedby*r!l- 
eeUor  said  that  the  money  miist  be  in  the  same  situation  as  if  it  had  seme  of\Sn»^ 
been  recovered  by  the.  daughter  in  her  life-time. — In  that  case,  if  wiuieases,  Itis 
diere  had  beeij  contingrent  uses  oi^tstandipg,  the  Court  would  have  23Erf£l^JuIIL 
decreed  the  mpn^y  to  be  laid  out  in,  laud,  subject  to  the  coatingen-  rimS^ktSflua^ 
de9;  but  in  this  caae,  as  she  would;  havie  been  entitled  totheesn 
fate  in  fee-simple,  the  Court  wo^iid  have  given  it  absolutely  to  her : 
and  the.father  hsiyiog  surviy^  the  child,  by  which  he  became  en- 
titled as)ier  representative,  |  it  nr^ist  hp  paid  to  the  plaintiff  Elizar 
fte^A,' as  next  of  kin  to  him. — !fiy  consent,  it  was  referred  to.  the 
Master  to  settle  the  amount  of  the  damages,  inste;ad  of  going  to  an 


dftwoiwitib: 
neiscsoil^..  IMo 
defeotive  oxocsnk 
tittialnllbeiep«: 
pied; ' 


issue. 


8 


[a)  2d  edit.  p.  77il, 

[b)  THe  Lord  CKanc^Ufir's  judginent 
it  more  if\iiiy  ^iven,  1  Cox,  i^l"   ' 

[c)  This  opmion  of  Lord  ThHrhw, 
was  approved  bt^  and  relied  upon  by. 
Lord  AivanUy,  m  fOhUipsy,  Brydgeit, 
3  Ves.  tte.  and  Selby  v.  AlstoHy  ib.  339. 
by  which  and  by  the  case  above  cited 
from  Douglas,  it  is  clearly  settled, 
that  if  a  man  nave  an  equitable  estate 
in  liim,  ex  parte  patemti  or  ex  parte 
wtedemif  and  afterwards  by  descent 


or  otherwise  acquire  the  legal  estate, 
the  eq!f4tab|e  esiate,  will  merge  in  tiie 
legal,  and  th^  descent  wilf  be  accord- 
ing lo*  hia  title  to  the  legal  estate,  wW 
their  that  be  ex  parte  paiemU  or  ex  pant* 
nmternttj 

(d)  See  this  case  cit^d  in  a  note  ti^ 
Shannon  v.  Bradstreet,  1  Sch.  Sc  Lef. 
60^  D.  aho  IVWde  v«  Holmes,  cit.  ib. 
1  Dick,  165.  9  Mod,  485.  alsoSngd^ 
on  Pow.  3^. 
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Mortftge 


Lowe  v.  Morgan. 

A  SHARE  of  Covent  Garden  Playhouse  having  been  mortgaged, 
"^^  the  mortgagee  assigned  the  mortgage  to  a  trustee,  in  trust  for 
^ree  persons,  who  contributed  equal  proportions  of  the  mooej. 
One  of  the  three  filed  a  bill  to  foreclose  the  equity  of  redemptioo. 
The  cause  was  opened  as  a  common  bill  of  foreclosore,  and  the  or- 
dinary decree  pronounced ;  but  the  Register,  finding  some  difficulty 
in  drawing  up  the  decree,  applied  to  the  Lord  Chancellor,  who 
aaid  it  was  a  new  case,  in  respect  of  their  being  joint  tenants,  and 
that  it  would  be  impossible  ior  one  to  foreclose  without  makiog 
ibe  other  two  parties.  The  cause  therefore  stood  over  for  tbit 
purpose  (a). 

(a)  Vide  FM  t.  Br^wn^  pott,  vol.  U.  476,  and  the  Editoff^s  note. 


[369] 

8.  C. 
to  Seij.  HUTf 
JI^S.  too.  very 
folly  reported. 

lincoln'i-Iiin 
i  BmJI^  March  4tli 

and  5tb,  1784. 
In  Covrt,  lOth  of 
Jfaf.1784.:  Ifr. 
Jmhi^QaMiM 
mUmuet^JjKri 
Thorlow. ..    .; 

8o«  tenant  in  laU 
of  aii.eitate.  npon 
tlwd«atli«rtiw 
nMWMr  (viho-wM 
tenant  te  life) 
BHdketaMttl»< 
BMnt of  itibr  Iko 
1>eiiefit  of  tbe  &« 
mily,  in  conse- 
quence of  an 
agreement  so  to 
do  In  the  mother's 
life;  although  the 
Iktiier  derives 
•ome  benefit  un- 
der the  settle- 
SMnt*  it  shall  not 
be  set  aside,  as 
entered  into  un« 
der  undue  in- 
floence. 


KiNCHANT  V.  KlNCHANt^ 

I'     ■ 

npHIS  bill  was  brought  by  the  plaintiff,  John  Charlton  Kuh 
-^    chani,  against  JoJm  Kmchant,  plamtiff's  father,  and  Fnoh 
CIS  Kinchant,    Richard  Kinchant,  Emma  Gardiner,  and  £/u»- 
beth  Brooke,  plaintiff's  brothers  and  sisters,  to  set  aside  certain 
deeds  executed  by  the  plaintiff  upon  his  coming  of  ase,  as  being 
obtained  from  him  by  undue  influence  and  authoritv  of  the  faidier. 
The  plaintiff^s  father,  who  did  not  appear  to  have  had  any  fortune 
of  his  ovm,  married  the  plaintiff's  mother,  who  was  entitled,  under 
die  marriage-settlechent  of  her  father  Sir  Francis  Charlton,  and 
Was  then  in  possession  of  an  estate  called  Park  Hall,  of  tbe  yearly 
yalueof^500,  as  tenant  for  life,  with  remainder  to  plaintiff  in 
tail ;  and  she  was  also  tenant  in  tail,  in  possession,  of  an  estate 
called  Bishop's  Castle,  of  the  yearly  value  of  £350. — ^In  the  year 
1767,  during  the  coverture,  the'plaintiff^s  father  and  mother  suf- 
fered a  recovery  of  the  Bishop*s  Castle  estate,  and  limited  the  uses 
of  it  to  the  plaintiff's  father  for  life, — remainder  to  trustees,  to  pre- 
serve, Sfc.  remainder  to  the  mother  for  life, — remainder  to  plaintiff 
for  life,  remainder  to  his  (plaintiff's)  first  and  other  sons  in  tail- 
male  :  remainder  to  defendant  Francis  Kinchant  for  life,  and  his  first 
and  other  sons  in   tail-male,  with  like  remainders  to  defendant 
Richard  Kinchaf it,  and  his  first  and  other  sons;  with  remainder 
to  all  tbe  other  sons  of  plaintiff's  father  and  mother,  and  their  first 
and  other  sons  in  tail-male ;  remainder  to  defendants,  Emma  and 
Elizabeth,  as  tenants  in  tail  general;  remainder  to  plaintiff's  mo- 
ther in  fee, — with  power  reserved  to  the  plaintiffs  father  and  mo- 
ther jointly,  to  raise,  by  way  of  charge  upon  the  estate,  tbe  stmi 
of  £3,000,  for  such  purposes  us  they  should  think  lit, — and  also 

for 
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for  the  sons,     %vlien  in    possession,   to  cliarge  the  estate  uitb  1784. 

jointures   of  £200  per  aMUum;  and  to  charge  it  with  «£3,000  for  ^»v^ 

younger  childrens  portions. — Plaintiff's  mother  died  1  Ith,  and  was       Kimchawt 
bari^  18th  January,  1772,  leaving  the  plaintiff,  her  eldest   son,       Km/iMiir, 
who  thereupon  became  entitled,  as  tenant  in  tail  in  possession,  to 
the  Park  /fa// estate. — ^The  plaintiff  had  attained  his  age  of  twenty* 
one  years,  in  the  year  1770,  and  thereupon  he  had  joined  with  bis- 
iaiher  and  mother  in  selling  some  part  of  the  Park  Hall  estate, 
wbicb  raised  a  sum  of  £5fiOO,  and  which    was  intended  to  be       L  ^7^  i 
applied  in  paying  off  the  incumbrances,  which  affected  the  estates- 
{;eiieraUy,  and  in  repairs.    And  £3,000  part  thereof,  was  applied 
m  paying  off  mortgages  which  had  been  made  of  the  Park  Hall 
estate  before  the  marriage ;  £1^200  other  part  thereof,  was  paid  in* 
dischai^e  of  a  mortgage  of  the  Bishop's  Castle  estate,  which  £  1  ,£0O 
had  been  raised  to  purchase  a  commission  in  the  army  for  the  plain- 
tiff*:  and  the  remainius  ;^800  was  applied  in  different  ezpences  at- 
tending the  sale,  and  m  repairs;  but  which  were  not  specified  by 
die  defendant's  answer. — On  the  19th  January,  1772  (the  day  after 
tfie  mother's  funeral)  a  memorandum  was  drawn  up  b^  a  Mr.  Ashby 
(since  dead)  who  was  an  attorney  intimate  in  the  family,  in  the  fol- 
lowing words : — *'  Instructions  from  John  Charlton  KincharU,  Esq. 
**^  taken  at  Pflrfc,  IQth  January,  1772. — He  is  entitled  as  tenant 
^'  in  tail,  in  possession,  on  the  decease  of  his  mother,  lately  de- 
^  ceased,  to  the  Park  estate  near  Oswestry,  of  the  yearly  value  of 
^  £500. '  About  £60  a  year  consists  in  houses,  buildings,  and 
^^  gardens  and  yards  in  the  town  and  liberties  of  Ostvestry. — He 
"'  Will  be  entitled,  on  the  .death  of  his  father^  to  an  estate  in  and 
^Z  near  Bishop^ s  Castle,  about  £360  a  year  for  his  life,  with  re* 
'''  inainder  to  his  first  and  other  sons  in  tail,  with  power  to  make  a 
''jointure  and  fortune  for  younger  children — Mr.  Charlton  Kin- 
"  chant  owes  his  father  about  «t270,  and  it  will  take  some  hun- 
"'dreds  of  pounds  more  to  complete  the  repairs  of  the  tenements 
''^  and  buildings  on   tlie   Park  estate. — ^The  houses,    buildingSy 
**  gardens,  and  yards  in  Oswestry  me  most  fit  to  be  sold,  to  au< 
^  swer  the  purpose  of  paying  this  money,  and  of  repairing  the 
^  Park  estate,  and  of  paying  Uie  yoimg  gentleman's  debts,  and  of 
''  answering  two  occasions.     He  proposes  to  give  each  of  his  two 
^  sisters  £1,000  a  piece,  upon  their  attainuig  their  respective 
''  ages  of  twenty-one  years,  with  interest  from  that  time  at  4 per 
^  cent. — He  proposes  and  agrees  that  his  father  shall  have  the  rents 
''  and  profits  of  the  Park  estate,  becoming  due  at  Lady-day  next, 
"  from  which  time  the  son  is  to  have  the  growing   rents ;  and  the 
"  father  to  release  to  him  all  demands  and  claims  which  he  has 
''  on  that  estate ;  the  son  then  taking  upon  him  all  repairs  agreed 
*•  by  the  father  to  be  done  on  the  Park  estate — the  fatlier  to  be 
^  repaid,  out  of  the  money  the  commission  produces,  all   debts 
"  he  has  paid   for  his  son,  being  -£54  to  Mr.  Ashby,  £20  to  Mr.        [  371  ] 
^  Robinson,  and  about  .f  13  for  lodging. — He  proposes  to  suffer 

*'  a  recovery 
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17B4.         u  ^  recoYery  of  the  Park  estate,  and  to  limit  the  premises  id  Oh 

""^^"^^         "  wesiry  to  such  uses  as  he  shall  by  deed  or  deeds  direct  or  ap- 

*v.     *      ^  point;  and  in  default  of  such  appointment,  and  of  such  parts 

XiMcuAiiT*      ''  whereof  no  appointment  shall  be  made,  as  also  of  all  other  parts 

^  of  the  Paiic  estate,  to  the  use  of  himself  for  life,  without  im- 
^'  peachment  of  waste,  with  remamder  to  his  first  and  other  sons 
^  mtail;  mthremainder.to  his  father  forlife,  with  remainder  to 
''  his  brother  Francis  for  life,  and  to  his  first  and  other  sons  in  tail ; 
'  with  remainder  to  his  brother  Richard  for  life,  and  to  bis  first 
^  and  other  sons  in  tail ;  with  remainder  to  his  sisters  Emma  and 
^  Elizabeth  as  tenants  in  common^  and  to  their  heirs,  with  n^ 
'*  mainder  to  himself  in  fee. — Power  for  making  a  jointorcj  by 
^'  way  of  annuity,  on  any  wife  he  marries,  not  exceeding  £9XX^ 
^  chargeable  on  the  Park  estate. — Power  for  him  to  charge  Pm 
**  estate  with  any  sum  not  exceeding  £2,000  for  younger  chSdren, 
'^  with  benefit  of  survivorship,  and  if  only  one  younger  child 
^  with  the  whole  £2,000. — rower  for  his  brothers  respectivdy 
''  to  charge  Uie  Park  Hall  estate  with  £l,000  for  thdr  yonngtf 
^  tfhildren,  after  they  respectively  come  into  possessiolL — ^CJsual 
*^  powers  for  making  leases. — Power  for  brothers  F^ancii  bjoA 
^'  JftfcAarcI  respectively,  when  in  possession,  to  grant  a  jointure^ 
"  bjr  way  of  annuity,  or  £lOO  a  year  to  any  wife. — There  is  aq 
''  atinuity  of  £9  a  year  charged  on  that  part  of  die  estate  which 
*'  was  lately  sold  to  John  Mytton,  Esq.  for  the  life  of  Mr.  Siudleg, 
*'  late  of  Elksmere,  a  very  old  man,  about  80  years  old,  payaUe 
^'  to  Mr.  Burlin,  and  which  annuity  the  son  agrees  to  pay  fiNMu 
*'  Lady'day  next,  and  to  indemnify  die  fisither  from  the  payment 
'*  of  the  sdid  annuity." — On  which  memorandum  the  plamtiff  en- 
dol'sed  as  follows: — '^  I  agree  with  the  foregoing  proposal,  and 
"  agree  hereto,  and  engage  to  carry  the  same  into  execution,  and 
''  request  Mr.  Ashby  to  prepare  deeds  accordingly,  and  to  sufiSer 
"  the  recovery,  to  enable  me  to  complete  the  same.  Witness  my 
^  hand  the  igth  of  January,  1772.— J.  C.  KinchantJ'-^dshby 
prepared  indentures  of  lease  and  release,  which  were  made  to  bear 
date  the  18th  and  19th  of  January,  1772,  although  the  same  were 
not  executed  until  the  first  or  second  of  February  following;  and 
thereby  the  Park  Hall  estate  was  limited  to  trustees  for  a  term  of 
five  hundred  years,  for  raising  the  £2,000  for  the  plaintiff's  sister* 
Emma  and  Elizabeth,  and  then  to  the  plaintiff  for  life ;  remaindec 
r  372  ]  to  trustees  to  preserve,  8cc.  remainder  to  the  first  and  other  sons' of 
the  plaintiff',  in  tail  general ;  remainder  to  the  father  for  life,  with- 
out impeachment  of  waste ;  remainder  to  Francis  for  life,  and  bis 
first  and  other  sons  in  tail  general ;  remainder  to  Richard  and  his 
first  and  other  sons  in  like  manner;  remainder  to  alt  and  every  the 
daughter  2LTtd  daughters  of  the  plaintiff  as  tenants  in  common  in  tail 
general ;  remainder  to  Emma  and  Elizabeth  as  tenants  in  common 
in  tail  general ;  remainder  to  the  daughters  of  Fraficis  Kinchant 
in  tail,  in  like  manner ;  remainder  to  the  daughters  of  Richard  in 

like 
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lilie  manner;  remainder  to  Gertrude  Brown,  daughter  of  phinuWn  1784. 

mother  by  a  former  husband,  in  tail  general ;  remainder  to  plainfiflf  .  ^•^^*^ 
m  fee,  with  such  powers  as  mentioned  in  the  memorandum.  I'he  KtMCHANT 
l^aintiff  by  the  bill  charged  that  these  deeds  were  obtained  from  Kimcuamt, 
him  by  the  improper  influence  of  the  father,  and  by  taking  ad- 
vantage of  his  inexperience,  and  particularly  that  the  proposal  was 
lirf  t  made  to  him  the  same  day  the  memorandum  was  signed,  the 
d«y  after  his  mother's  funeral,  and  at  a  time  when  he  was  under 
grekt  affliction,  and  was  easily  imposed  upon,  and  that  he  under* 
Hood  what  he  then  signed  was  merely  to  make  a  provision  for  his 
two  sisters  of  ;£  1,000  a^piece,  and  that,  subject  to  that  charge,  he 
was  to  ha?e  the  absolute  disposal  of  tlie  estate.  And  the  bill 
pimjed  that  the  deeds  so  executed  by  him  (save  as  to  the  term  of 
five  hundred  years,  which  the  plaintiff  was  willing  should  remain,) 
an^fat  be  set  aside,  and  that  the  father  might  be  charged  with  the 
jf 5,000  received  by  him  on  the  sale  of  part  of  the  Park  estate  as 
aforesaid,  and  might  discharge  himself  by  shewing  in  what  manner 
be  had  applied  the  same  to  the  purposes  for  which  it  was  raised. — 
Tbe  plaintiff  examined  no  witnesses. — ^The  defendant's  case  was, 
tluit  the  plaintiff  had  led  a  very  dissolute  and  extravagant  life,  and 
dial  the  defendant  had  been  two  or  three  times  obliged  to  pay  his 
debts,  which  facts  were  proved  by  letters  written  from  time  to  time 
from  the  plaintiff  to  the  defendant,  and  the  defendant's  late  wife. 
Hie  answer  then  stated,  that  by  reason  of  the  plaintiff's  extra- 
vagance, it  being  necessary  to  sell  his  commission  and  quit  the 
arniy,  it  was  thereupon  agreed  between  the  plaintiff  and  defendant 
md  defendant's  wife  (\iho  was  then  alive,)  that  part  of  the  Park 
estate  should  be  sold  to  pay  the  plaintiffs  debts,  and  the  residue 
applied  in  repairs  and  improvements,  and  that  the  remainder  of 
tbe  said  estate  should  be  charged  with  an  annuity  of  «£200  to  the 
plaintiff  during  his  mother's  life,  and  that,  if  the  defendant  should 
mrvive  his  said  wife>  the  plaintiff  should  allow  the  defendant  the 
like  sum  of  £200  per  annum  during  his  (defendant's)  life  to  be  [  373  ] 
diai^ged  on  the  said  Park  estate,  and  that  the  said  estate  should  be 
hereupon  settled  upon  the  defendant's  said  late  wife  for  life, 
duvgcd  with  such  annuity  to  the  defendant,  remainder  to  plaintiff's 
fiist  and  other  sons  in  tail-male ;  remainder  over  to  his  brothers  and 
siiters  in  strict  settlement ;  and  that  instructions  were  given  by  the 
plaiotiff  and  defendant,  and  defendant's  wife  to  Mr.  A$hby,  to 
prepare  proper  deeds  for  suffering  a  recovery  of  the  said  estate  to 
die  said  uses. — That  while  the  defendant  was  in  town,  in  order  to 
idl  the  plaintiff*8  commission,  and  pay  off  his  debts,  the  defend* 
intfa  wife  died.  That  the  defendant  sent  for  Mr.  Ashbyy  by  the 
plaintiff's  own  desire,  who  took  the  instructions  mentioned  in  the 
memorandum  aforesaid,  from  the  plaintiff's  own  mouth,  which 
were  read  over  to  the  plaintiff,  and  which  he  seemed  to  understand 
sad  approve  of  thoroughly,  and  therefore  denies  the  cireumstancesi 
of  surprise  and  inexperience ;  as  this  transaction  originated  in  the 
Vol.  1.  A  jl  mother's 
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1784.         mother^s  life-time,  and  the  plaintiff  was  fully  aware  of  tbe  effcdi 

wv^  of  it.    And  for  the  purpose  of  proving  tbe  agreement  io  the  mo- 

KfwcMAMT      ther's  life-time,   the  defendant  examined  Thonui$  Morgan^  who 

KivcHANT       ^'"^  executor  of  Mr.  Jshby,  who  deposed,  thpit  after  Mr.  AMif% 

death,  he  found  a  draft  of  an  answer,  appearing  to  be  put  m  by 
Mr.  Ashhy  as  a  defendant  in  this  cause ; — And  that,  fDoni  such 
draft,  the  several  circumstances  of  the  dejfendant's  case  (wbich  h* 
mentions  particularly)  appear,  and  the  deponent  verily  believes . 
•them  to  be  true. 

The  case  had  been  argued,  during  Lord  Thurlofai%  iUoess,  in 
lAncoMs-Inn  Hall,  before  Mr.  Justice  Gould ;  and  this  day  (lOdi 
of  Jlicry,  17B4)  he  came  into  Court  and  gave  judgment. — HMiag 
stated  the  leadiiig  circumstances  of  the  case,  he  went  on  to  the 
following  effect : — In  a  case  of  this  kind,  which  tends  to  destioy 
tbe  peace  of  families,  I  cannot  be  too  careful  how  I  proccad* 
The  bill  seeks  to  rescind  the  transaction,  as  proceeding  bom  |NH 
rental  influence ;  the  question  is  between  tbe  parties  tbeosaelvfis, 
not  between  the  creditors  of  either  party.  If  tbe  aeUlement  was 
,  evidently  unreasonable,  1  think  it  would  afford  evidence  of  im- 

proper conduct,  and  be  a  fraud  apparent  on  tlie  £ace  of  tbe  deed: 
but,  in  this  case,  it  being  for  the  benefit  of  the  estate,  tbe  Cevl 
ought  not  n^dily  to  rescind  the  transaction.  In  Doe  dem.  WiaUom 
V.  Routledge,  Cowp.  705f  wherein  Newstead  v.  Searla^  I,  Atk. 
[  374  ]  965,  is  referred  to,  a  voluntary  deed  was  supported  against  a.pur- 
chaser  for  a  valuable  consideration  :  the  present  case  has.  noMiing 
to  do  with  a  purchaser,  but  is  a  very  strong  case  of  a  folimtaiy. 
settlement,  by  an  elder  brother,  for  tbe  bendSt  of  the  famHy* 
Who  would  not  applaud  the  advice  to  make  such  a  settlement,  if 
coming  from  a  friend,  to  prevent  the  young  man  from  niming  biiB- 
self  and  his  family  i  Still  more  it  must  be  applauded,  GomiBg 
from  a  father.  In  Cro.  Eliz.  770^  Glanville  st^ed,  that  a  faAer 
had  an  interest  in  all  his  children :  he  has  a  powe^r  of  restraint  «m1 
correction ;  then  the  question  is,  whether  in  this  case  there  baa  beeft 
any  abuse  of  that  power.  In  the  beginnnig,  be  consulted  tbe  aaD*is 
wish  as  to  his  profession ;  the  only  use  be  made  of  his  power  waa 
to  purchase  the  commission,  and  he  allowed  him  an  additional  ^S5Q 
a  year ;  so  that,  compared  with  tbe  value  of  the  estate,  be  faid 
too  large  an  allowance :  after  that,  be  paid  the  son's  debt^  and  the 
son  hinting  an  intention  to  sell  his  expectation,  induced  tbe  hmmm 
settlement,  which  gave  him  an  annuity  of  £200  per  amnump  mA 
only  gave  the  father  an  estate  for  life,  to  which  he  was  already  en- 
titled by  courtesy.— By  the  death  of  the  mother,  the  son  became 
tenant  in  tail  in  possession,  of  the  Park  Hall  estate ;  then  the  aet* 
tleOient  in  question  was  entered  iuto.  No  harsh  language  was  used 
on  the  part  of  the  father,  and  as  it  appears  that  the  phiintiff  bad 
an  affectionate  regard  for  his  sisters,  there  is.  no  reason  to  soppose 
he  had  uot.the  same  for  the  brothers.    It  was  therefore  only  advice 

ftom 
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from  the  father  to  a  son  >vbo  was  independent  of  him.     Suppose 

the  father  had  exercised  some  paternal  authority,  it  would  not  have 

been  sufficient  to  set  the  transaction  aside.     Cory  v.  Cory,  1  Ves. 

19-  Blundeny.  Barker,  I  V.y/.6S9.    If  the   father  had  exer- 

ciaed  his  authori^  in  this  case,  it  would  seem  to  have  been  very 

iuippilj^  applieid.    There  is  no  reflson  to  suppose  he  abused  his 

powers   "'fhen  there  is  no  ground  to  set  the  deed  aside. — 2d.  Then 

the  second '«)uestion  is  as  to  the  account  of  the  £2flOO  raised  bj 

llle  moKgage:  it  fidls  under  two  heads;  1st,  the  ^1,900  paid  for 

die  commission. — As  to  this  it  is  a  most  unfavourable  application, 

it' was  ti- use  of  the  power  for  the  son's  benefit,  and  it  woufd  be 

iHireaBoimble  it  should  be  paid  out  of  the  Bishop's  Castle  estate, 

Wbith;  ujpoflf  the  mother^s  death,  was' to  be  the  only  estate  to  sup^ 

]^kMt'tlle  ramily ;  tbereibre  the  money' was  properly  applied  to  pay 

that  incambraiice.-^fid.  As  to  the  remaining  sum  of  ^dOO  the' 

MSWerof  the  father,  which  has  been  read  in  evidence,  says,  it 

llf«rhdcl  out  itrthe-  payment  of  some  dd)ts,  reimbursing  himself 

soms  paid,  and  in  improving  the  estate :  my  mind  revolts  against 

there  being  a  strict  account  taken  of  this  sum. 

Ar  tb  Aisl^ist 'point  the  cause  stood  over,  in  order  to  write  to  the 
l^idtitiff,  who  was  abroad,  and  recommend  a  compromise  upoit 
the  defendant's  paying  him  £9O0^  which  was  proposed  by  Mr.  JtuK^* 
tice  Gould,  and  assented  to  by  the  father. 

The  son  rejecting  this  compromise,  Mr.  Justice  Gou/J  was  of 
opinion  there  was  not  sufficient  ground  for  the  Court  to  interfere, 
aod  dismissed  the  bill  without  costs ;  which  order  was  inroUed, 
and  upon  an  application,  by  the  plaintiff,  to  discharge  the  inrol- 
ment,  the  Court  did  not  incline  so  to  do :  but  at  length,  to  avoid 
an  appeal^  the  parties  came  to  a  compromise  (a). 
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(«)  Iq  family  agreementiy  the  Conrt 
iBalaiiiiiiUldifil  alre^trity^Uolvii'ai^t 
maHirraf  plied 't»  agfeeaieaiB,  even 
wlier^  sotne  Regret  of  aothority  has' 
Dm  eiefeited  by 'a'  par^dt^  jvr  wh^re 
tifc  par^ 'fflTMit  lMiv«  bete  imder  » 
iiiiaipHtwdlnirnii  of  bis  Hgbto.  Cmjt 
V.  Cwy>  cit  •m^StwUim  v.  StmiUon, 
iJm.  f.  Cmm  V.  Ctmn,  1  P.  Tf :  7S5. 
HaMiii^i  iborfyrS  Atk.  5«r.  f¥^ek»ieff 
w.  Wm^srlm.  t  EdfliE^  I764^«c<eky  v. 
AtdH^  t  Ves»  de  Bca.  S3.  Dimaiii^c  vi 


WhUif  1  Swana.  Chan.  Rep.  1S7.  As 
t6  the  imdiM  exeitlao  of  pankitftl  an- 
ihmty^videBkKkbwl^yr.  Edgie$,  l  P. 
W.600.  BkMden  ▼.  Barker,  ib.  634. 
Jlter£*  v.  Burr^iMs,  l  Atk.  49S.  Cock- 
tNjT  ^^  FraHi  iVf.  40t.  Tendrilir. 
Smth,  S  AOb.  85.  JMcfWi  ▼.  Httim,  ib. 
160.  Ymhw  v.  PMc&y,  ib.  254.  Glisten 
V.  OgdeHy  clr;  ib.  CafpdUef  v.  Hetioi, 
1  B<Mv  8S9.  HmMSY*  H^JF«M,  pmt^ 
vol  m.  156. 
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$75  Cases  Arousd  and  DtTSRlciNCiy 

1784. 

Perkins  v.  Baynton. 

^a!il^^***'       ¥TPON  further  directions  the  question  was,  whetherthe  defend^ 
Tateilm  fo/*^  *"^  should  jMiy  any,  and  what,  interest  for  a  sum  of  ^868^ 

money  in  hii         which  he  had  received  as  administrator  to  his  brother,  and  kept  for 
{|^>^^of  which ^   five  years  in  his  hands.    It  had  been  referred  to  the  Master  to 

enquire  whether  he  had  made  interest,  who  reported  that  be  had 
mixed  it  with  his  own  money,  and,  from  time  to  time,  had  laid  out 
the  mixed  fund  in  government  securities,  and  had  therefore  nuule- 
some  interest,  although  the  Master  could  not  report  what  in  par* 
ticular.  The  cases  cited  were  Ex  parte  Ellington,  in  the  matter 
of  Tidswell,  21st  ikfarcA,  1783,  before  the  Lords  Commissioners  ;< 
Newton  v.  Bennet,  ante,  p.  869;  and  Treves  ▼•  TownMhendy 
(post,  p.  384.)  to  shew  diat  executors  and  assignees  bad  been  so* 
charged. 

Lord  Chancellor  ordered  that  interest  should  be  paid  upon  the 
j£S6B  from  1778,  when  it  came  into  BayrUon^s  hands,  toMareh^ 
1783,  when  it  was  paid  into  Court ;  and  that  such  interest  should, 
lie  at  the  rate  of  four  per  cent  (a). 

(a)  For  the  cases  on  this  sabject,  vide  Newton  t.  Betmetf  ante,  556,  and  ttir 
Editor's  note  to  it 


Dove  v.  Dove  (a). 

wSttriwiUfr       A  PPLICATION  having  been  made,  in  behalf  of  a  porcbaaer/ 
ance.  "^  for  an  order  on  the  tenant  in  possession  (who  wRs  a  party  in^ 

the  cause)  to  deliver  possession  to  the  purchaser ;  (the  common 
order  having  been  obtained)  the  party  having  been  served  widi  a- 
[  376  ]  ^rit  of  execution  of  the  order,  and  an  attachment  for  non-obedieoce 
to  it,  and  the  tenant  still  refusing  to  deliver  possession^,  tfie  pf^' 
chaser  moved  some^e  siiice  for  an  injunction.  That  writ  YuLtrng 
been  personally  served :  upon  affidavit  of  that  fact,  and  of  dis^ 
obedience  to  it,  Mr.  King  moved  thb  day  for  a  vnit  of  ftssislBDce; 
which  was  granted. 

(a)  There  is  the  same  note  (verhaiim)  infs,  together  with  a  great  variety  of 
•f  this  case,  1  Cox,  lOi ;  the  present  precedents,  are  stated  at  large,  sDick. 
application,  and  the  previous  proceed-      61V. 


Anok. 


IN  THK  HioH  CouRY  ow  Chancbsy.  876 

1784. 

Anok« 

I^R.  Attorney  moved  for  a  writ  of  Ne  exeat  re^/io.— The  case  N<«rM<  «f»ia. 
'*^^'*'  appeared  to  be,  that  the  contract  was  made  in  Carolwa,  that 
a  bond  was  given^  and  was  afterwards  satisfied  by  a  payment  in 

per  money,  at  the  value  which  it  then  legally  bore  in  that  state. 

e  state  of  Carolina  afterwards  passed  an  ordinance,  which  made 
paper  of  that  kind  not  a  legal  tender  in  transactions  not  complete. 
rhe  parties  being  now  here,  the  plaintiff  applied  for  this  writ,  con- 
tending that  he  had  an  equity  here  from  the  nature  of  the  payment 
there.  Lord  Chancellor  refused  the  writ,  as  no  equity  could  arise 
here  from  a  transaction  legally  satisfied  in  the  country  where  it 
arose ;  he  said  a  writ  of  Ne  exeat  never  could  be  granted  but  upon 
a  clear  demand. — If  they  had  any  legal  claim,  they  might  hold  the 
defendant  to  bail  (a). 

'  (a)  Vox  the  doctrine  upon  tlib  subject,  vide  Atkimon  v.  Leanard,  post,  vol.  iii. 
51«. 


fi! 


>  Defendants. 


:.   bi 


Countess  Dowager  of  HoLDERNEssEf        •*        -      Plaintiff.  t  577  ] 

Marquess  of  Carmarthen;  John  Byron,  Esq.- 

and  Baroness  Co  n  ye  Rs  his  Wife,  since  deceased ; 

theEarlof  DANBYyLordFRANCisGoDOLPHiN 

OsBORN,   Lady  M.  H.  Osborn,  (the  Infant 

Children  of  the  Marquess  of  Carmarthen,  by 
;  said  Baroness  Conyers,  heretofore  his  Wife), 
!  and  A.  M.  Byron  (the  Infant  Daughter  of  the 

said  John  Byron,  and  Baroness  Conyers), 

jand  Ei^borougm  Woodcock,     „        -        -j  LincoliTs-inn 

Hall,  25(h  May. 

nnH£  prayer  of  this  bill  was,  ihsitEIborough  Woodcock  (a  trustee  An  annuity  of 
•*'.   in  Lord  Holdernesse's  will  named)  might  be  decreed  to  raise  «^4»ooo,  ciiarged 
^  sum  of  ^8,000  by  sale  or  mortgage  of  a  competent  part  of  the  XccOint^ra  wnt 
af|er-mentioned  annuity  of  £%Q00  to  or  for  the  use  of  the  plaintiff,  of  ^100,000 
and  in  case  any  of  the  defendants,  who  claimed  or  d^ived  any  be-  should  be  paid, 
Mficial  interest  under  or  by  virtue  of  the  will  of  the  late  Lord  Hoi-  iaiS'out'i^tod) 
aernessef  should  insist  that  the  testator  bad  no  right  or  title  to  devise  continues  to  be 
or  dispose  of  the  said  post-office  annuity,  or  to  make  any  charge  "  '°^>'<  personal 
Iher^on  by  his  said  will,  and  the  Court  should  be  of  opinion  that  tJchrto  ^by 
the  said  testator  had  not  any  such  right  of  disposition ;  that  then  grant  or  transfer. 
5^iicb  defendants  might  make  their  election^  whether  they  wil]|  con- 
firm 
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17^4.         firm  such  the  dispodtion  and  direction  ihade  and  given  bj  the  said 

^^^^^  testator's  will  concerning  the  said  post-office  annuity,  and  the 

HoLDBKNBi f  ■    charge  so  made  thereon,  or  whether  they  will  relinquish  and  abao- 

CuiMABTBiir.    ^^"  ^''  ^^^^  several  claims  and  interests  in  and  to  all  the  real  and 

personal  estate  of  the  said  testator  under  or  by  virtue  of  hm  §mi 
willy  and  if  they  should  elect  to  relinquish  such  their  claioia«nd 
intc^rest  under  the  said  will,  that  the  same^  or  a  sufficient  pan  tfierc!- 
of,  might  be  applied  under  the  direction  of  the  Court,  in  or  for  the 
purpose  of  raismg  and  paying  to  the  plaintiff  the  said  sum  ofj£6flM 
so  due^  or  in  trust  for  ber  a^  aforesaid. 

By  an  act  of  parliament,  8  Ceo.  1 .  r ecitiui^  that  King  WUEam 
and  Queen  Mary,  in  consideratipn  of  the  services^  of  ftederUt 
(  378  ]  then  Duke  of  Sdumifferg,  determined  to  bestow  on  bim  SlQOfiOO 
out  of  the  Exchequer^  to  be  laid  ^ut  in  lands  of  inheritwce,  tP  be 
•eitled  to  lirustees  and  their  heiro,  so  that  the  profits  thereof  wiAt 
be  enjoyed  by  the  said  Frederic,  Duke  of  Schon^g,  duru^  Jbtis 
life,  and  after  his  death  by  Charles,  one  of  his  sons,  afterwards 
D.u)ce  of  Schomberg,  and  the  heirs  loale  of  the  bod^  of  the  ;nid 
Charles;  and  for  default  of  such  issue,  then  t>y  Maynhartf  afteiw 
wards  Duke  of  Schomberg  and  Leinster,  another  son  of  the  aaid 
Duke  Frederic,  and  the  heirs  male  of  his  body ;  and  in  defiinlt  of 
such  issue,  then  by  the  heirs  of  the  body  of  the  said  Duke  jFVr- 
deric ;  and  in  default  of  such  issue,  then  by  the  right  heirs  o(  tbe 
aaid  Duke  Frederic  for  ever.  And  that  King  WUUam  ^nd  ^^leea 
MaryhnA,  by  letters  patent,  granted  unto  the  said  Maynkartf 
Duke  of  Schomberg,  the  yearly  sum  of  £4,000,  payable  to  him  pr 
the  heirs  male  of  his  body,  by  quarterly  paym^ts,  out  of  the  re* 
venue  of  the  poat  office,  betng  for  the  interest  of  the  principal  aom 
of  £100,000,  iindi  the  same  should  be  paid ;  and  thereby  declared 
that  when  the  state  of  affairs  would  permit  the  said  principa!  aom 
to  be  paid,  the  same  ahoutd  be  laid  out  in  the  purchase  of  lands, 
and  settled  in  trust,  so  that  the  proiits  thereof  might  be  enjoyed 
by  the  sai4  Mayuhart,  Duke  of  Schomberg,  and  the  heirs  nude 
of  his  body ;  and  in  detank  of  such  issue,  then  by  the  lieira  male 
of  the  body  of  the  said  Duke  Frederic  for  ever.  It  was  enacted 
that  it  should  be  lawful  for  His  Majesty  to  grant  unto  the  aaid 
Mojfnhart,  Duke  of  Schomberg  and  Leinster,  and  the  heira  naie 
of  bis  body;  and  for  default  of  such  issue,  to  the  right  heira  of  tbe 
aaid  Maynhart,  Duke  of  Schomberg  and  Leinster,  until  the  aaid 
sum  of  £100,000  should  be  paid,  an  annuity  of  £4fi00,  to  be 
issuing  and  payaUe  out  of  the  revenue  of  tbe  general  post  efiee. 
Letters  patent  of  the  said  grant  were  accordingly  passed  9Sfh  Jmte, 
S  Geo.  1.  containiog  the  like  limitations,  and  this  proviso,  that  ao' 
soon  as  tbe  said  principal  aum  of  £  lOO/XX),  or  any  part  thereof, 
should  be  paid  off,  the  whole  interest  for  the  same,  or  such  pert 
thereof  as  should  be  proportional  for  a  sum  paid  off,  should  aiak 
and  be  abated^ — ^By  iodqituie  of  bargain  and  ai^e  and  aaaignmeat, 

llthJufyf 
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I  lib  Jff/^,  lilQf  nuide  between  Robert^  then  Earl  of  Holderhesse;         1784. 
hni  Fftutrka^  then  Countess  of  Holdernessif  (who  was  one  of  the  ^^'s^^ 

^tta^t«rs  and  co-heiresses  of  the  said  Maynhartj  Duke  of  Schomr  Hou>BRiiast)l 
berg  and  Leimter)  both  deceased,  of  the  first  part;  Count  Den^  caii«arthb«« 
g^ek^  and  Mary  Countess  Dengenfeliy  his  wife,  (who  was  the  [  37(j  ] 
4mtT  danghter  and  co^beiress  of  Mat/nhart,  Duke  of  Scbomberg 
and  JL^JMB^er,  who  left  no  male  issue,)  of  the  second  part;  and 
ccvtaki  persons  appointed  trustees,  of  the  third  part;  the  said 
Count  and  Countess  Dertgertfek^  in  consideration  of  jf42,500, 
conl^ed  their  moiety  of  tbe  said  annuity  of  £4fiQ0  to  the  said 
truslees,  and  thereby  covenanted  to  levy  a  fine,  fyc.  subject  to  the 
fitMta  therein  mentioned,  namely,  as  to  part  thereof  for  the  purpose 
of  sellii^  the  same  to  pay  two  sums  of  ;£  18,000  and  £20,000^ 
pitft  of  the  said  porchase-tnoney ;  and  as  to  the  nssidue  of  the  said 
tedility>  sill^eGt  to  the  appointment  of  the  Countess  of  Holder^ 
fNMtf>-^The  Countess  of  Holdemene  (then  Countess  of  Fitzumher) 
h)  ^ly  iftpipoint^d  that  the  trustees  should  stand  seised  and  pos« 
aaned  6f  mt  said  annuity  of  £2,000,  'remainini;  unsold,  and  the 
nfoiely  of  thd  £100,000,  upbn  psym&at  whereof  the  same  was  re- 
deemable^ and  all  benefit  thereof,  upon  trusk  to  pay  the  same  to 
Earl  ^ijtmaUer  for  life ;  and  after  his  death  to  pay  thereout  to 
itobeH  (the  late)  ^%t\  Holdemtssei  her  son,  for  his  life,  the 
fllMvfcat  ^ttln  of  £500,  and  after  bis  death,  to  pay  the  said  annuity 
td  Are  first,  and  all  and  every  tbe  tfen  and  sons  of  her  said  son 
ikek  iiAA  Earl  of  Holdemesse,  alid  the  heirs  male  of  their  bodies 
M^cessttely ;  and  in  default  of  such  issue,  to  her  said  son  and  the 
Min  olF  bis  b6dy>  with  such  remainders  over  or  reversionary  ii^* 
ierests  as  therein  were  mentioned ;  and  after  the  decease  of  the 
^M  S^rl  Fitzwaker,  to  pay  put  of  the  said  annuity  of  £2^000,  and 
of  tfie' imereist  of  the  said  moiety  of  £100,000,  unto  her  daughter 
fte  Coilhtess  of  Ancram  for  her  life,  the  further  annuity  or  yearly 
Mitt  of  £500  for  her  separate  use ;  and  after  tbe  death  of  her  said 
Aragbtic^,  upon  such  trusts  as  were  therein  mentioned :  and  also  in 
thtttt  to  pay  the  residue  of  tbe  said  £2,000,  and  of  the  interest  of  ;  '  i 
the  said  hioiety  of  £100,000  to  all  and  every  the  children  of  her 
ttH^  iiid  Coutitess  of  Ttolderhem  (then  FitxwaUer)  by  the  s^d 
"BkA  FUiSwetkeri  and  in  defjiult  of  such  issue,  in  trust  for  the  said 
iUfbeft  Biu4  of  Holdtrnene^  for  bis  life ;  and  upon  his  decease,  tot 
payrthe  same  to  the  first  and  aU  and  evdry  tbe  son  and  sons  of  her 
mM  son^  and  th6  beirs^male  of  ib^ir~ibodies. successively;  and  in 
^fiiult  of  such  issue,  to  the  said  Earl  oS  HoIdernaUztA  the  heirs 
i/t'iiii  bodju-^^Tbe  testatrix  died  in  1751,  leaving  no  issue  by  Earl 
FittmaUer^  but  leaving  issue  by  Lord  Holdemesse  her  first  husband,  [  5S0  ] 
Ae  l^ie  Eart  bf  HoUkhiesse  and  the  Countess  of  Ancram  (afler- 
%Md.s  the  Marchioness  <^f  Lothian)  ber  two  only  children.  i 

T^e  pli^ntHf  having  become  entitled  to  a  separate  fortune,  sub*. 
Mdiieit  tel  bek-  man^i^  with  the  )ate  Earl  of  Uoldernessei  lent 
Km  tbl^Mat'df  if  ft^OOO^'tittli  MB  a  seciirUy  fes  the  verpayment  thereof 
'■'-■*   I*'  to 
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1784.         to  the  Countess,  he  executed  a  bond  to  the  said  Elbonmgk 

^«^v^  Woodcock,     fiy  indenture  of  assignment,  dated  in  February  1778, 

HoLDxajfBfiB    made  between  the  said  Earl  of  Holdentesse  and  the  said  Elborougk 

Cash AaTBBM.    Woodcock^  for  the  purpose  of  effectually  barring  and  extinguishing 

all  such  estates  and  interests  in  possession,  reversion,  and  re< 
mainder,  limited  by  the  said  Countess  Fitzwalter^  in  the  said  first 
mentioned  annuity  of  £500,  in  the  residue  of  the  said  aonuity  of 
^2,000,  and  for  vesting  in  the  said  Elhorough  fVoodc9ck  the 
absolute  property  therein,  upon  the  trusts  therein  mentioned ;  ha 
assigned  the  said  annuity  of  £500^  part  of  the  said  annui^  of 
^£,000  beaueathed  to  him  for  his  life  by  the  said  Countess  JPAa^ 
waiters  will,  and  the  residue  of  the  said  annuity  of  £^fiO0,  subject 
%o  the  appointment  of  him  the  said  Earl. 

The  said  Earl  of  Holdemesse  by  will  1778,  charged  his  penonal 
estate  with  the  payment  of  his  debts,  except  the  del>t  of  £&fiO0 
secured  by  the  said  bond,  and  thereby  directed  that  the  said  arumty, 
payable  from  the  post-office^  s/tould  be  charged  with  the  patftnent  rf 
the  said  debt  of£SfiOO  and  interest,  in  ease  and  exoneratum  ofall 
other  his  ^ects  real  and  personal;  and  he  devised  all  the  rest  and 
residue  of  his  freehold,  copyhold,  and  leasehold  estates  to  his 
daughter  Baroness  ConyerSf  then  Marchioness  of  Carmarthen  for 
life,  without  impeachment  of  waste;  remainder  to  Elborovgh 
Woodcockr  to  preserve,  i^c.  remainder  to  the  Marquess  of  Cor- 
marthen  for  life ;  remainder  to  Elboroush  Woodcock,  to  preserve, 
Sfc.  remainder  to  Lord  Danby,  (tlie  Marquess's  eldest  son)  fat 
life ;  remainder  to  Elborough  Woodcock,  S^c,  with  remainder  to  the 
first  and  all  and  every  other  the  son  Knd  sons  of  the  sai<|  Lord 
Danby  successively  in  tail-male,  with  the  liHe  remainders  to  the 
two  other  children  of  the  said  marriage.  And  after  reciting  the 
said  deed  of  assignment  1778,  he  directed  that  Elborough  Wood* 
cock  should  stand  possessed  of  the  said  annuity  of  ^500,  an^  of  the 
residue  of  the  anftuiti/  of  £%Q00,  and  ofall  monies  which  should 
at  any  time  arise  from  the  redemption  thereof,  in  trust  in,  thefest 
[  38 1  ]  f  lace  for  the  raising  of  the  said  sum  of  .£8|000,  and  subject,  tliereto 
m  trust  for  such  person  and  persons,  and  for  such  and  fhe  sapte 
intents  and  purposes,  as  he  had  by  his  will  devised  his  ftal  estates; 
and  he  appointed  the  plaintifi*. residuary  legatee  aQ4  es^e^utrix, 
together  with  the  Marquess  of  Carmarthen^  and  Elborpfsg^  Wof^ 
cock,  executors  of  bis  said  will. — The  testator  died  .1778,  witb^ 
altering  his  said  will,  leaving: the  pluintiflT,  his  widow  ^nd  telficX, 
and  the  said  Baroness  Conyers,  bis  oply  child. 

The  object  of  the  bill,  was  to  have  this  sum  of  XS^OCX)  raised 
and  paid  out  of  the  annuity. 

-.The  defendants  insisted, . that  the  said  i)4,000  annuity  was  only 
to  be  deemed  an  interest  of  the  £100,000,  and  that  the  said  suni 
of  £100,000  being  by  the  grant  and  letters  pateat, stipulated  and 
directed  to  be  laid  out  in  the  purchase  of  land,  the  safn<%:OUght  to 
be  icousidered  as  land ;  and^  that  the  siiiBigua^eii^  of;  1778|.  cpuld  not 

operate 


iNtTKB  HiQii  Court  or  ChAncbry*  Mil 

operate  so  as  to  bar  the  entail  directed  by  the  letters  patent;  and         1784. 
that  the  same  did  not  pass,  nor  was  well  charged  by  the  testator's  "^^v^ 

will,  with  the  payment  of  the  said  debt  of  £8,000,  and  that  the     HoLaaamtia 
said  annuity,  upon  the  death  of  the  said   Earl,  descended  and    QiMUAAjBEw. 
became  vested  in  Baroness  ConyerSf  as  (he  heir  of  the  body  of  the 
said  Earl  her  father,  or  as  one  of  the  tieirs  of  the  body  of  the  said 
Maynhart  Duke  of  Schomberg  and  Leinster,  free  from  any  incimi- 
brance  whatever.: 

Mr.  Attorney-General  and  Mr.  Batt,  for  the  plaintiff,  c<n»- 
tended — that  ihis  property  was  to  be  considered  as  an  annuity,  and 
that  the  case  of  Stafford  v;  Buckley ^  2  Ves.  170,  and  the  principles 
ibere  laid  down,  were  analogous  to  the  present  case.  That 
ahhoagh  it  was  granted  as  an  annuity,  payable  'tilt  the  sum  of 
:f  100,000  should  be  paid,  ^c.  yet  there  was  no  .time  pointed  out, 
or*  any  means  inserted  in  the  grant,  for  GompelUf^the  payment  of 
die  said  principal  sum.  This  is  clearly  an  annuity  according  to  *  - 
jLord  Coh^^  definition,  Co.  Lit.  20  a,  and  not  VDithin  the  statute 

iedoim. 

• '       •  *  .  ..'...         ,    .   . 

'  Mr.  Price^  Mr.  Hardingt,  and  Mr.  Stmmbyy  for  defefulants, 
insisted — that  it  was  meant' as  money  to  be  laid  out  in  land,  and 
Ihat  this  case  differed  from  Stafford  v.  Buckley y  for  that  here  the 
object  woM  land:  that  it  was  merely  a  temporary  provision,  'till  that 
object  could  take  place,  which  was  not  the  case  in  realty :  that  this  L  *^^^  ] 
by  no  means  savoured  of  the.realty,  as  it  was  a  mere  annuity /ptiy-" 
able  out  of  the  present  fund,:  and  as  to  the  compulsion  of  payment, 
that  might  be  effected  bypeti^a  to  the  King  in  cbuncil.  An 
inheritable  annuity  is  to  be  deemed  as  land,  and  equally  entailable 
with  it,  as  in  Disher  v.  DUher,  1  P.  W.  204. 

*  jA)rd  Chancellor. — My  notion  of  the  nature  of  this  fund  is,  that 
ii  was  the  grant  of  an  annuity,  and  must  consequently  be  consi- 
dered in  all  its  views  as  the  mere  grant  of  an  annuity ;  for,  though  a 
right  of  redemption  is  reserved  to  the  crown,  and  though  in 
reserving  that  right  of  redemption,  the  crown  hath  shaped  this 
grant  of  j£  100^000  so  as  when  paid  it  should  be  land  and  not 
money,  yet  it  is  such  a  power  as  the  crown  may  or  may  not  act 
npon,  and  consequenntly  must  be  deemed  a  grant  of  an  annuity 
perpetual  in  its  nature. — Notwithstanding  such  a  power  was  re- 
served at  the  pleasure  of  the  crown,  the  parties  had  a  right  to  treat 
it  as  an  annuity :  and  this  Court  will  not  keep  up  the  objection  (of 
its  being  land)  in  contemplation  from  century  to  century,  because 
of  the  possibility  of  substituting  the  money  in  the  place  of  the 
annuity:  an  object  which  might  not  happen  in  centuries  after  this. 
The  Court  will  not  operate  upon  this  property  as  money  directed  to 
be  laid  out  in  land.  My  opinion  is,  that  the  vendors  of  the  moiety 
irould  be  obliged  to  accept  of  the  money,  but  it  would  be  dis* 

•i,.!;.  charged 
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1784.        ieiMirg^  from  the  iBcumbrtiiccfs;  l>6danse  inciinibnRicei  tnmot 

X0s^^         mSect  this  property  so  as  to  render  it  unalieosble.    Tlie  first 

99oi/0ERNB9Mft   ^question  raised  has  beeo  M^bether  the  fiMiiilyof  HoUkmtsm  have 

mnj  interest  m  the  moiety  they  purchased :  ami  that  qoestioa  k 
founded  upon  a  fiotioo^  Ifaat  another  family  which  had  an  ioteresl 
•Dany  years  smce,  and  had  accepted  <rf  the  som  of  ;C4d,500  for  it, 
•flixty-^Te  years  ago,  have  now  a  right  to  insist  they  shall  avail  them- 
selves of  that  point,  and  insist  upon  the  annuity  >-«aa  ammity  thai 
does  not  savour  of  lands,  and  being  merely  personal,  was  capable 
^  being  conveyed  with  or  wiAout  a  fiae;  and  the  odsi^eyabce 
«iectusl.  The  mam  question  is,  whether  the  fiaii^of  HeUmmst 
lias  smfficieolly  disposed  of  Ais  property.  Comrider  what  iht  Itmv- 
iations  are:-^-«s  to  the  «£500  part  lof  the  anmiityy  his  LolMlship  was 
^nant  in  tafl,  remainder  to  a  stranger,  with  renakider  'm  faa  to 
Jumsetf; — as  to  the  ^1,000  this  residua  of  the  mmmtj^  imwas 
tenant  in  tail,  widi  the  immediate  remainder  «itt  fisa  to  fanrndf  z^^^ 
[  565  ]  thus  possessed  of  it,  his  LordAip  conteyed  it  to  the  detedmtt 
Wsfoacock.  I  do  not  OoMsider  what  would  be  ibe  natme  of  the 
assignment  to  Woodcock,  if  it  were  to  be  taken  as  money  t»  i9imd 
oiit  in  latid,  though  I  am  clear,  that  in  regard  to  the  £1,000  his 
Xioidship  had  the  absolade  dominion  over  it,  havidg  the  bbnoMate 
bematader  in  fee$  betas  to  the  £500  I  am  equally  dear  <be  joAkt 
wey,  because  of  the  iirtermediate  temmader*  To  ceadder  it 
iaei^ly  as  an  annuity,  the  conveyance  to  fVoodcoekvmk  psufifer t  it 
asKable  to  the  trust  reposed  upon  it  by  the  will  of  iJnA  HobUnsem, 
and  the  Master  must  be  duected  to  ruse,  by  sale  or  uwitgage  of 
Jhe  said  annuity,  or  a  sufficient  part  th^ieof,  the  Isdkl  aum  of 
i£6,0Q0  to  be  ftaul  to  the  phuotf,  with  toats  of  suit^n)* 

E^rohUione* 

-   (a)  See  this  esse  «ited  in  tbe  sfgn-      Twrmer  v.  TVntfi^  ante,  016*  mid  ths 
aient  in  Fridiy  ▼.  Roie,  $  Meriv.  95.      cases  cited  in  tlie  CdltAiTa  1a0U. 
'ftsrHie  cases  apdu  tfui  stlbject,  vid^ 
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KiTTEAE  V.  RaTNJBS. 

VTTTBAR,  Aehriker,  hemg  seised  fsr  Jife  of  m  reirl  testeti^,  Sonhayinffarew 

■'*•  with  remainder  to  his  son  the  plaintiff  in  fee,  the  father  and  J"!**?**?*"'  J^*"* 

Mojoini^  in*  mortgage  «ftlief^reimses,  to  raise  money  for  the  inortVi^,"*which 

ttseof  tlieCidier:  the  fiithor  afterwards  became  a  bankrupt,  and  is  Dot  paid  off  tiu 

the  Mortgagee  filed  a  Ml  <af ter  ihe  banivoptcy)  and  t)btained  a  ^^^\^  bankniptcj 

decree  ef  foredosiire,  and  riie  eMte  ^as  ordered  to  be  sold.— The  Hc  a^n^\  p^^ 

^piestidn  now  was^  whether  die  f  on  was  entitled  to  be  Emitted  tb  his  interest  under 

profe  (he  value  of  his  remaiiider  in  the  estate  as  a  debt,  mider  ihe  ^  commistion. 
comniii8!(ion  against  Ae  father,  either,  in  his  own  irame,  or  in  that 
^T  che  mor^agee* 

'  Lord  ChiEinceibr  thought  he  was  not  entirted  to  prove  it  at  aH 
«s  a  ilebt  under  tlie  commission;  the  mortgi^e  not  being  paid  off 
tiM  efier  die  hankrnptcj  (a). 

m 

{^)  Tha  doctrine  npoo  this  tQ^iect     9,%    Vide  Co.  Bank.  Law,  7Ui edit» 
ta  altared  hy  the  49  Geo.  5.  r.  141.      p.  f  Sl. 


Testes  t7.  To wNSHBifD*  .5'^' 

ICwc,  50. 

"DILL  filed'bjr  creditors  against  the  surviving  assignee,  and  the  Money  having 
-"  executor  of  the  decea^  assignee  of  Beale  and  Joftei  bank«>  J^"  *«pt  by  the 
nipts,  to  account  for  a  large  sum  of  money  belonging  to  the  bankr  hanlr^t^in  hit 
rupts,  with  interest : — ^The  commission  issued   28th  Mau,  ]  766  :  bands  for  several 
Town^hend,  a  BlackweU-hall  factor,  and  £t/sse/,  were  elected  as-  Jf^nd^e 
signoes  and  received  the  money ,^    They  made  no  dividend.    Ru^^f  ordered  tobe^' 
paid  the  expences  of  the  commission  and  died.     A  sum  of  <£  1,936  pu<i>  w]th5p€r 
remained  in  the  hands  of  Townshend^  which  he  admits  by  his  an-  Srcwto^^*'^  *°* 
swer,  but  saya  he  has  always  kept .  an  equal  sum  at  his  bankera 
ready  to  answer  it. 

This  cause  was  heard  before  the  Lords  Commissioners,  17th        [^585]. 
Ifovember  last,  « 

Mr.  K^QH  and  Mr.  Joiiei,  for  the  plaintiff — ^stated  the  sub- 
atance  of  the  bill  as  above,  and  said  there  was  a  case  where  the 

assignees 


Mi 
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Cases  Argued,  aka  Determined 

» 

«s8igneo6  had  beea  ordered  to  pay  iDterest  for  money  so   remaining 
in  their  hands*. 

Mr.  Madocks  and  Mr.  Scott,  for  the  defendants,  said— the 
management  of  the  business  liad  been  entrusted  to  Carter,  the 
solicitor  to  the  commission,  who  died,  and  his  papers  were  sold  as 
Mraste  paper ;  and  that  here  the  assignees  had  not  made  interest 
of  the  money,  and  therefore  ought  not  to  account  for  it;  ifaat  the 
money  had  always  lain  at  the  bankers,  ready  to  make  a  dividend 
when  called  upon.  No  part  of  the  money  was  kid  out  in  the 
Aindsi  nor  was  it  any  part  of  the  trust  of  the  assignees  so  to  do. 

Lord  Laughborougb.n-^'Russel  paid  the  costs  of  the  commission, 
and  all  he  received  was  only  two  sums,  being  dividends  under  other 
commissions.  The  other  has  paid  nothing.  ,  It  is  the  du^  of  the 
assignees  to  apply  to  the  commissioners  to  make  a  dividend. 
They  are  bound  to  make  it  within  a  certain  time,  but  the  precise 
time  must  rest  with  them.  The  Court  will  set  their  eye  against 
such  a  delay  as  this.  If  this  was.  to  be  allowed,  the  oflSce  of  as- 
signee will  be  canvassed  for:  it  would  counteract  .the  wbpla  inte^ 
of  the  bankrupt  laws.  This  is  the  grossest  case  possible;  die  as- 
signee was  so  negligent  he  never  called  upon  the  clerk  of  die  cem- 
mission  (who  lived  nine  years  after  the  commission)  for  the  papers, 
so  that  the  proceedings  are  lost,  and  the  expence  of  a  sipt  incur- 
red by  his  negligence :  it  is  a  fraudulent  neglect  of  the  duty  he 
had  undertaken  as  assignee.  *  The  money  of  a  merchant  at  his 
bankers  does  not  lie  idle,'  it  is  part  of  his  stock  in  trade.  This  is 
the  case  as  to  Townshend:  <£  1,936  is  kept  from  1766,  under  a 
trust  that  he  should  not  keep  it. — Therefore  he  must  account  for 
that  sum  and  interest  at  the  rate  of  five  per  cent,  and  pay  all  the 
costs  of  this  suit,  and  of  the  subsequent  enquiry  f. 

The  defendant  diinking  himself  aggrieved  by  this  decree,  par- 
ticularly by  the  rate  of  interest,  petitioned  for  a  re-hearing,  which 
came  on  before  the  Lotd  Chancetloir  in  this  term. 

Mr.  Madocks,  'Mr,' Scott,  and  Mr.  Bicknell,  for  tlie  petitioner ; 
Mr.  Attorney-General  and  Mr.  JoHes,  for  tlie  plaintiffs. 

Lord  C/utncelhr, — ^The  only  doubt  I  have  is  as  to  (he  rate*  of 
interest ;  four  per  cent,  is  the  interest  usually  given  by  the  Court, 
and  it  is  never  to  be  exceeded  but  in  a  special  tase.  1  think  the 
plaintiffs   have  established,  the.  fact,  that  this  money  was  used  by 

*  They  did  not  name  this  case,  bnt  it  was  a  petition,  Ex  jmrte  EUiMgttmy  m 
die  matter  of  Tui«i£^//,  heard  at  the  Sittings  after  Trinity^  1783,  cited  ante,  J75. 

tVide  Forbear.  R09$f  vol.  ii.  p.  'hJO.    Ex  parte  Laau,  lAtk.SO,    BxfmHe 
BiUiwrd,  1  Vcs.jun.8^, 

the 
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the  defendant  in  bis  trade ;  and  I  want  to  know  the  fact  whethdr> 
in  that  trade  five  per  cent,  is  nsade  of  the  money  employed,  for  I 
cannot  give  four  per  cent^  interest  for  money  of  which  five  per  cent* 
has  been  made.—- Loni  Chancellor  offered  the  defendant's  counsel 
a  reference  to  the  Master,  to  enquire  whether  five  per  cent,  would 
be  made  of  money  employed  in  the  trade  of  a  BlacKwell^hall  factor 
and  upon  that  being  declined,  affirmed  the  decree  (a). 


1784. 


(«)8ee  all  the  cases  upon  the  sub- 
ject of  charging  execntors,  tmstees, 
receiverty  assignees^  Sec.  with  interest, 
for  balances  kept  in  their  hands,  col- 
lected and  arranged  in  the  Editor*s 
note  to  Niwtim  v.  Bennett  ante,  ^t. 
As  to  assignees  in  banl^niptcy  Vy  the 


49G«0.  3.  C.121.  s.  4.  the  law  npon 
this  subject  is  changed,  and  they  are 
thereby  rendered  liaole  to  be  charged 
with  interest  at  twenty  per  cent,  for 
money  wilfully  retaint'u  or  employed 
by  then. 


Trbvss 

V. 
ToWMtHBIIPV 


The  Attornby-Gbnbbal  v.  Crispin. 

nnHE  testatrix  having  given  by  her  will  several  annuities,  thenVeftedflcfaciea^ 
•^  gave,  after  the  decease  of  the  annuitants,  £50  each  to  the 
children  of  D.  Riviere : — D.  Riviere  had  then  seven  children,  aox 
of  whom  died  in  the  life-tiine  of  the  surviving  annuitant.  He  had 
also  B  daughter,  bom  after  the  death  of  the  testatrix,  but  in  the 
life-time  of  the  survimg  annuitant.  Two  questions  were  raised,' 
Firat,  whether  any  interest  vested  in  the  six  children  who  died  in 
the  life-time  of  the  annuitant^.— Against  this  was  cited  Norris  v. 
Huihwaite,  (ante,  182.  note).  Second,  whether  the  child  bom 
after  the  will  should  take. 

The  Lord  Chancellor  decreed  that  they  were  vested  legacies, 
and  that  the  after-bora  child  must  be  let  in  to  take. 

(a)  For  the  eases  on  this  sabjeet,  yide  Daicaomv.£tUd<^  ante,  119,  andth*^ 
""  cited  in  the  Elditor's  note. 


(d)Htoj\t^  t.  Hughes. 

npBOMAS  CHAMBMRLJIN,  Esq.  by  will  rfatedthe22d 
of  July,  1779,  vested  his  estates  in  tnistees,  to  pay  certain 
annuities^  and  subject  theieto  to  pay  the  '*  rest  and  residue  of 
the  rents  and  profits,  dividends  and  intereist,  for  and  towards  the 
maintenance  and  education  of  all  and  every  the  children  of  his  three 
daughters,  (excepting  such  of  his  grandsons  as  should  be  in  poa- 
session  of  real  estates  before  devised)  share  and  share  alike,  until 
the  youtigest  of  his  said  grand-children  should  attain  his  or  her  age 

(d)  Andrewi  v.  Partington^  post,  vol,  iii.  60,    Munday  v.  Lord  Howe,  post,  vol. 
iv*S33.e  contra,  Uostev.Pratt,  3Ves.732. 

of 
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Maintenance  nof 
allowed  by  the 
Conrt,  where  the 
parent  is  of  ability 
although  dkected 
by  the  will. 

Where  the  parent 
is  reported  not  of 
ability,  the  snmt 
allowed  shall  be 
only  from  the 
tiose  of  the  report, 
not  of  the  decree* 


vn^         of  tweiity*oiie  jFcarsi^ — aud  in  case  of  tim  death  of  aiiy  of  kU^flcP 

ws^^  cfaiidren  (t>afore  the  joungest  should  have  attained  tbe   age  dt 

Hucnct        twent3M>ne  year8)|  who  ahould.  have  married  and*  ba?e  iMue,  thirt* 

H^'ttn.       ^  child  or  children  aiuMild:  be  enlitied:  to/ the  share  of  the  pamm 

so  dying. 

Upon  the  hearing  of  the  cause,  the  LordChanceilbr  refitsed^f^^ 
direct  the  Master  to  consider  of  a  proper  allowance  for  tbe  main- 
tenanoe  of  tbe  younger  children  of  tbe  teslatoi's  daughten ;  holding 
the  residue  of  the  rents,  ^r.  to  be  an  aocumulating  ftmd  fbrtfae 
benefit  of  the  children,  and  to  be  paid  to  them  when  the  estatee  be- 
came divisible ;  and  that,,  until  it  appeared ihat  the  parents  weie 
incapable  of  maintaining  the  children^  he  coiUd  not  order  may  pait 
of  the  rents,  ^c.  of  the  estates  to  be  so  applied. 

Mr.  Attomey'Gtneral  and  Mr.  HolUsi  now  moved,  on  the  part 
of  the  defendant^-— that'the^miniiteB'of  thedteree  should  be  amend* 
edp,  by  inserting  %  reference,  to  the  Master  to  comider  9f  sipiv^ 
Dsr.  allowance  to.  the  parents  for  the  maintmumee  of  tbe  cbildi^e. 
— ^They  stated  that.  w.  Kttmtduf  thai  husband  ofi  one  of  tiis. 
daugbtOT,  bad. by  her  seven  cbilchren,,  whcHn,.  thoi^  witfaoiiitaii^ 
allowance,,  he  mij^t  support  agree««blv  to  bis  own  rank,,  he  eouli 
net  ia  proportion,  to  the  additional  fortunes  derivMf  fsoBi'tbn: 
testator..  'Ibat.the  rule  wan,  that  wherever  a  maintenance  wivi 
given  by  the  will,  the  child  should  heva  it,   apd  theycitad'it 

case  where  the  direction  wes,  that  sum  for  maiotenaoce  ahoukihs 
paid  to  the  father;  and  the  present  Lord  ChanceUar,  ordered  t; 
future  maintenance  to  be  allowed,  and  upon  further  application 
ordered  a  sum  to  be  paid  for  the^  maintenance  of  the  children,  prior 
to  the  first  application. 

[  388  ]  '  Tbe  Zrorcf  GAoffee/forsud — the  practice  was  to  refer  it  to  the. 
Master  to  enquire  whether  the  parents  were  of  ability  to  maintain 
the  children;  if  not,  then  to  report  what  would  be  a  proper 
maintenance,  and  this  practice  did  not  vary  where  a  maintenance 
was  directly  given  by  the  will,  unless  in  cases  where  it  was  given  to 

the  father,  under  wbidi  circumstances  it  was  a  legacy  to  him. 

His  Lordship  referred  it  to  the  Master,  to  enquire  into  the  abiliu^ 
of  the  paveats  to  maintain  the  childien;  and  afierwards;  npoli 

Ktition,  sume  were  ordered  to  be  allowed  for  that  purpoee  to 
T.Kmnedy,  who  was  reported  not  of  abilitr  to  maintain  his* 
children;  butiaUhougb  tbe.Mastier  made  the  auewance  from  the' 
dale  of  the  decree^  the  JJOlWX*Allllce/^r  confined  ii  to  the  date  of 
the  report  (a). 

(a)'Tbe  tubsequeot  cases  upon  this  subject  are  collected  ia  a  noteto  Jadrflmt* 
.  ▼•  Pmiinftonf  post,  vd.  lit.  60. 

SAWYKa 
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(«)  Sawtbk  v.  Bowybk.  'T^ 

T^"R.  Price  moved  to  suppress  depositions^  because  they  had      ^  Dick.  699m 
"**^-*-  been  taken  before  the  Master  upon  the  same  matter  upon  ^^J^JJ^bJ?* 
^hich  thenvitness  bad  been  examined  in  chief,  without  a  qpecial  foremMast«Pt». 

Older  for  the  re-^samination.  the  same  matstv 

to  miticUie  1ms 

The  Lord  Chancellor. — A  witness  is  not  to  be  re-examined  dtitf,  but  by* 
before  a  Master,  upon  the  same  interrogatory  upon  which  he  haa  ordsr, 
been  examined  in  chief;  yet  i  should  have  tboiught  upon  a  8uk>- 
atmtially  different  interrogatory  he  might :  but  I  find  it  cannot  be 
done  without  leave;  this  was  laid  down  in  Bromningy.  Barker  (a) 
ia  1774,  by  the  Chancellor  and  Master  of  the  KoU$.    If  the 
isterrc^tory  misled  the  witness  out  of  the  matter  in  issue,  the 
inlerrogatoiy  must  be  suppressed,  and  die  deposition  hih  with  it. 
At  to  other  matters,  yea  may  except  before  the  Master;  but  it 
appears  the  examination,  if  to  the  same  matter,  must  be  by  order,       ^ 
otherwise  it  is  practbtng  upon  die  witness.    Prac.  Reg.  165. 

Motion  granted^m 

(«)  Hb  IiOrd8hi(V  doth,  6y  emuent,  order  that  vpon  payment  to  Bcwyer  and 
Uiwife,  ^5  Ibr  their  costs,  the  depositions  tal^en  in  th^  canset  do  stand. 
Reg.  lib.  B.  1783,  p.  484. 

*^Ia  Vmigktm'v.  tUyd,  UtPtlrmarif,  1787,  it  was  held  that  witnesses  exa* 
miaed  belbre  hearing;,  cannot  be.  examined  npon  a  commissLoB  afterwards 
witliont  leave*    Saa/ifard  v.  Bmiatg;t(m,  1  Yes. . jnn.  398  (6). 

(«)  S  Dick.  508.  Smtif^rd  y.  PaiU,  post,  vol.  iU.  369^ 

(^3  The  case  of  Vaughtm  v.  IM^d.  is  which  is  the  same  case  as  Soii^fofd  v. 

since  reported  1  Cox,  313.    Vide  also  Bemitigtonf  cit  sup. 

FwreeU  v.ilfaniaiiiara,17  Ves.434;  also 


MawBR  T>.  MAWXJt. 

« 

nnHIS  was  a  bill  of  foreclosure :  The  defendant  had  been  served  Order  for  de- 
-*•    with  a  subpana,  but  had  never  appeared,  and  the  plaintiff  fendant  to  appear 
l|ad  proceeded  to  attachment  and  sequestration.    The  defendant  e°95.'iiotiidtii-* 
not  being  found  on  any  of  these  processes,  anid  the  sequestrators  standing  a  tub* 
havioig  returned  that  he  had  no  real  or  personal  estate;  a  motion  l'^^^'^^'^ 
V9BB  made  that  he  might  be  ordered  to  appear  upon  a  day  certain,  ^^  r'sSQ  1 
and  the  order  inserted  in  the  London  Gazette,  and  otherwise  pub->  ^        '' 

lished  as  directed  by  5  Geo.  2.  c  35,  to  the  end  that  the  bill  might 
be  taken  pro  co/iifeuQ  under  that  act,  notwithstwuling  he  had  been 
•erved  with  a  iubpana,  and  liad  absconded  sincer 

Motion  granted. 
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lincolnVTmi  RiDGES  V.  M0RRI8ON  and  others. 

Hatt,  Bth  Jidff 

Two  im»  ©f    f^ICHOtAS  TORE,  of  Linton,  in  the  county  of  Kent,  mad^^ 
cqulsQBf,  being  his  will,  dated  the  ]6th  of  November,  1763,  duly  attested  to 

giifttiitothetaiBe  pass  real  estate,  and  thereby  ordered  his  real  estates,  (consisting  of . 
{rtemfte     gavc'-kin^  lands),  to  be  sold  by  his  executors,  and  the  money 
otlier by » codicil/  applied  in  aid  of  his  personal  estate.      He  then  gave   several 
the  legatee  iball    l^acies,  and  among  the  rest  to  Nicholas  and  Mary  Laylon,  the 
^*^''^"'  children  of  his  nefrfiew  Isaac  Layton,  £5QO  each.     He  made 

Morrison  and  Phtmley,  two  of  the  defendants,  his  executors,  and 
the  plaintiffs. and  the  other  defendants  are  his  heirs  at  law,  next  of 
kin  and  residuary  legatees. — By  a  codicil,  written  under  his  will, 
dated  1781,  he  gave  to  T.  Ashby  £20,  and  to.  '<  Nicholas  Lay  ton, 
that  I  put  apprentice  to  a  grocer  .near  Crifplegate,  £500."  This 
Nicholas  Laytoti,  mention^  in  the  codicil,  is  the  same  Nicholas, 
Xjtyton  to  whom  £600  was  given  by  the  will.  The  bill  prayed 
(among  other  things)  that  Nicholas  should  be  decreed  to  be  entitled 
to  only  one  of  the  sums  of  £500,  and  be,  by  his  answer,  claimed 
both  the  sums. 

It  was  argued  the  7th  of  May  last,  for  the  plaintiff — that  the 
sums  being  equal,  the  legacy  in  the  codicil  was  a  mere  repetition 
of  the  bequest  in  the  will,  and  all  the  parties  being  in  equal  relation^ 
ship  to  the  testator,  he  meant  them  equal  bounties ;  that  the  rule 
was,  that  when  the  same  precise  sum  is  given  in  the  will  and 
codicil,  it  is  mere  repetition  not  duplication,  the  Duke  of  St. 
Alban^s  V.  Beauclerk,  2  Atk.  636. — ^To  this  it  was  answered,  on 
the  part  of  Nicholas  Layton, .  the  legatee^  that  the  case  of  the 
Duke  of  St>  Alban^s  v.  Beauclerk,  stood  upon  the  particular 
circumstances ;  the  will  reser\'ed  the  power  to  make  a  codicil,  so 
[  390  1  ^^^^  ^^  ^  ''1  ^nd  the  codicil  became  one  act.  Smnbume,  in  the 
passage  there  cited  (part  7«  c.  20.  fol.  edit.  526,)  says,  that  the 
will  and  codicil  are  distinct  instruments,  and  that  a  legacy  given  in 
each  is  accumulative,  and  it  was  so  determined  in  Hooley  v.  Hatton, 
before  Lord  Bathurst,  HiL  1773. — The  cause  stood  over  firom 
time  to  time,  and  this  day  the  Lord  Chancellor  gave  judgment. 
The  Reporter  was  absent,  but  has  been  favoured  with  the  following 
note  of  what  passed. 

Lord  Chancellor* — There  is  no  occasion  for  any  further  argu« 
ment  as  to  the  point  in  this  cause,  for  I  take  the  rule  to  be  esta- 
blished; a  doubt  however  has  arisen,  as  to  a  distinction  taken 
between  this  and  the  case  reported. 

The 
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Tlie  case  of  *HooIey  v.  Hatton  was  examined  with  abundant 
tare,  and  it  is  unnecessary  to  repeat  the  cases  again,  after  reading 

the 

*  As  the  present  case  was  determined  npon  that  of  Hooley  y.  HtUtmnj  and  a 
fMirticalar  reference  made  to  it  by  the  Lord  ChancellaTf  and  especially  to  the 
opinion  of  Mr.  Jnstice  Aston,  it  was  thought  proper  to  add  the  following  note 
of  it,  taken  by  the  present  Reporter  at  large : 

The  Lady  IsaheUa  Finch  by  her  wUl,  bearing  date  the  50  th  of  August,  1768» 
gaye  to  Lydia  Hooley  her  woman  the  plaintiff^  a  legacy  of  <^500.  The  wiU  was 
execnted  in  the  presence  of  two  witnesses.  I^  a  codicil,  she  gaye  Lydia  Hooley 
j£60  to  be  paid  her ;  she  afterwards  made  a  %cond  codicil,  dated  the  28th  of 
OctobtTy  1769,  in  these  words,  '<  I  add  this  codicil  to  my  will,  I  giye  Lydia 
Hooley  «£ I9OOO"— this  was  in  her  own  liand-writiog,  bat  not  executed  before 
witnesses. 

The  plaintiff  filed  her  bill  for  the  said  legacies  and  annuity.  The  question 
was,  whether  the  la»t  legacy  alone  passed,  or  the  legatee  should  have  both  the 
£1,000  and  the  „£ 500.    The  Master  of  the  Rolls  had  decreed  both  to  the 

Shdntiff,  and  defendant  appealed  to  the  ChanceUofp  who  was  assisted  by  the 
lOrd  Chief  Bluron  Smyths  and  Mr.  Justice  Aston, 

This  case,  after  having  been  argued  yery  much  at  large,  stood  over  till  Hilary 
Term,  when  the  Court  gave  judgment. 

Mr.  Justice  Aston. 

There  is  in  this  case  no  internal  evidencCy  therefore  we  mnst  refer  to  the 
general  rule  of  law* 

The  counsel  applied  the  rules  laid  down  in  the  case  of  Beauclerk  y.  The  Duke 
9f  St,  Alban*B.  It  is  evident  those  rules  are  not  general,  but  go  on  the  particular 
circunistances  of  that  case.  It  was  contended  tiiere,  that  the  fourth  <K>dicU  was 
to  stand  in  the  room  of  the  first. 

There  are  fonr  cases  of  double  legacies  2 

First,  where  the  same  specific  thing  is  given  twice.—- Cnjacins  takes  a  distinct 
lion  between  the  same  res  and  the  same  quantity.  In  the  first  case,  it  can  taike 
place  but  once,  at  eadem  quantitussapius  jnrtestari  potest, — Digest,  1.  tt^  T.  3, 1. 12« 
Coj.  op.  t.  4.  S81^  382. — Secondly,  where  the  like  quaotity  is  given  twice.— 
Lord  Hardwicke  (in  Beauclerk  v.  i%e  Duke  of  St.  Alban*t)  alluding  to  the  parti- 
cular circumstances  of  the  case  laid  down,  one  only  should  be  tiucen,  unless  an 
intention  appeared  to  the  contrary.— Digest,  34.  T.  4. 1. 9,  but  nothing  can  be 
coUected  from  hence,  as  the  title  of  the  Digest  must  be  attended  to,  which  ex* 
pressly  says  animo  ctdtmeadt.—- Oodolphin's  Orphan*s  Legacy,  Pt.  3.  c.  26.  §  46.— 
Swinbnroe,  526. 530.  (ed.  1728.]  where  ^100  and  <£  100  legatee  entitled  to  both. 
The  doctrine  from  repetition  or  two  equal  sums  in  one  will  being  bad,  and  in  a 
win  and  codicil  being  good,  attribntins  the  former  to  forgetful ness,  is  strange.-— 
The  case  of  the  Slaves,  Dig.  34.  T.  1. 1. 18,  and  that  in  2  D'Aguesseau  pleading 
tke  first,  page  21,  are  upon  entirely  different  principles.  It  would  be  strange 
to  soppose  I^rd  Hardwicke  applied  tliis  as  a  general  rule,  which  would  be  incon- 
ibtent  with  his  recognizing  (as  he  did  expressly)  the  authority  of  Swinburne 
5f6.  530,  but  said  that  the  case  before  him  was  different  from  the  internal 
eyidence. 

In  regard  to  the  cases  in  the  Roman  law, — ^first,  where  equal  sums  are  given  in 
two  distinct  writings,  both  shall  pass  by  the  Roman  law,  and  the  decisions  of 
this  Court  are  agreeable  thereto.— Digest,  22.  T.  3<  K  12,  and  Gothofred's  note 
in  diversis  Scripturis. — Digest,  30.  T.  1. 1.  34.  in  eadem  Scriptura.—Cnjticim,  4* 
381 9  distinguishes  between  a  corpus  and  quantity.— *Voet  on  the  31.  and  92. 
[>i|rest,  Godolphin,  pt.  3.  c.  26.  $  46.  —  Swinbumei  526.*-i2tcard  traite  dea 
iauatUms. — fValhp  v.  Hewit,  2  Ch.  R^TO.'^Newpart  v*  Kinnaston,  Finch,  294.-* 
Menochius  de  prasump.  1.  4.  2  Ch.  Ken.  58. 

,  Thirdly,  As  to  the  less  sum  in  the  latter  deed,  as  «£l00  by  will,  and  «^dO  by 
the  codicil,  the  legatee  shall  take  both,  Godolphm,  pt.  3.  c.  25.  $  19.  Rydout 
r.  P49ne,  Ch«  Ca.  301, 
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the  very  able  opinion  of  Mr.  Justice  Aston^  which  contains  the 
whole  doctrine  of  the  law  upon  the  subject.    The  rule  there  laid 

down 

Fourthly,  As  to  a  lar^r  sum  after  a  lets,  Ricard  421,  folio  edition,  says,— 
where  they  are  in  the  same  instrument,  the  two  sums  are  not  blended,  but  the 
legatee  has  two  legacies ;  and  the  heir  must  shew  that  the  one  was  meant  to  be 
blended  with  the  other,  the  presumption  beinfv  in  favour  of  what  it  written. 
Wyndham  v.  fVyndham*    Pit  v.  Pigeon,     Masters  y.  Mtuteri* 

'I'he  law  seems  to  be,  and  the  authorities  only  go  to  prove  the  legacy  not  to  be 
double  where  it  is  ffiven  for  the  same  cause  in  the  fame  act,  and  totidem  verbu^ 
or  only  with  small  difference ;  but  where  in  different  writings  tiiere  is  a  bequest  of 
equal,  greater,  or  less  sums,  it  is^n  augmentation,  and  therefore  Lofdia  HooUf 
u  entitled  to  both  the  sums  of  <£ 500  and  e£l,00O. 

Lord  Chief  Baron  Smythe. — I  am  clearly  of  the  same  opinion,  and  therefore 
shall  be  very  short. 

The  intention  is  the  clearest  rale,  but  it  is  admitted  on  all  hands,  here 'ism 
internal  evidence,  we  therefore  must  refer  to  the  rule  of  law. — ^Tbe  rnle  of  law 
is  different  with  respect  to  a  corput  and  to  quantities. 

On  the  other  side  was  q^uoted  the  M^r  qf  London  y.  tbiMMtlf  Finch,  S90, 
where  the  words  were  satished  by  some  goods. — In  the  DvJce  <^  Si,  AlkeCs  v. 
Jtfwf  Betmckrkf  the  last  codicil  was  evidently  the  same  as  the  first. 


Lord  Chancellor.'— It  would  be  sufficient  for  me  to  say,  I  am  of  the 
opinion,  if  Mr.  Justice  vIs^oa  had  not  referred  to  me  wiUi  respect  to  tone  of 
tlie  cases. 

By  the  civil  law,  where  two  pecuniary  legacies  were  given  by  the  same  wifl» 
the  legatee  must  prove  it  was  to  be  doubled ;  but  where  the  two  bequests  are  ia 
different  writings,  there  the  presumption  shall  be  in  favour  of  tlie  Ic^tee. 

No  argument  can  be  drawn,  in  the  present  case,  from  internal  evidenec^  wt 
must  therefore  refer  to  the  rule  of  the  civil  law. 

In  the  case  of  the  Duke  of  St.  Alban*8  v.  Beauelerkf  Lord  HardwUki  laid 
down  the  rule  as  applicable  to  that  case,  and  not  as  a  general  rule.— '^  Tbii 
^  question  (said  Lord  Uardwicke)  divides  itself  into  two  different  parts."—*'  I 
^  am  of  opinion,  that  upon  the  reason  of  the  thing,  and  according  to  the  bat 
*'  writers,  these  legacies  being  in  different  writings  will  make  no  differenee  ta 
*'  this  case" — Neitlier  was  it  put  upon  being  one  mstrument,  certaUoly  they  are 
different.—-'*  And  as  the  will  and  codicil  make  but  one  will. — Lord  Hamfstdhi 
quoted  Gothofred,  immo  hares  priorem  probwre  inanem  esse  non  tenetur  ;  bat  did 
not  speak  of  proving  both  will  and  codicil,  as  he  is  represented  to  do  in  thi 
repoit.— Then  Lord  Uardwicke  considered  the  internal  evidence,  and  added, 
'*  by  the  power  reserved  in  her  will,  she  has  shewn  her  intent  to  make  them  ooo 
**  instrument  *  j" — which  words  are  omitted  in  the  report. 

Lord  Uardwicke  probably  thought  that  Sir  Joseph  Jekyl,  in  Masters  v.  Mmtirtf 
gave  two  reasons,  where  he  seems  to  give  only  one :  I  will  hazard  a  coDJeetait 
upon  the  pointing  of  the  report,  1.  P.  W.  4t^4,  the  semicolon  in  the  pnasafcv 
'*  should  not  be  taken  as  a  satisfaction  unless  so  expressed  ;  that  it  was,  &e.' 
was  wroug  placed,  and  should  be  after  the  words,—**  that  it  was,"  by 
means  the  passage  would  stand,  *<  should  not  be  tiktn  as  a  satisfaction, 
*'  so  expressed  that  it  was ;  as  if  both  legacies^  had  been  given  by  the 
will,  iSjc.**— This  case,  therefore,  is  an  authority  in  point,  because  there  are 
distinct  writings. 

So  in  fValloy  v.  Hewit,  S  Ch.  Rep.  57.  The  Register*s  book  shews  that  the 
case  went  upon  the  general  doctrine  of  the  civil  law,  and  not  on  any  intend 
evidence. 

His  Lordship  further  cited  H'yndhsm  v.  WyndhanL-^Masier  t^  Christ's  Btt 
pital  (alias  Mayor  qf  LsniUn)  v.  RusseL-^Newport  v.  KinMotton. — Fioch,  f9t 
Ch.  Ca.  501.— Pi*  v.  Pigeon.S  Huber  Pralectumes  Leg,  Civ.  12«,  and  SthUi^ 

*  The  lard  Chmuellor  read  the  worda  marked  with  inverted  commas  ttm 
Lord  Hardwicki^n  original  note. 
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codicil  as  well  as  by  a  will,  whether  it  be  more,  less,  or  equal,  to  ^^-vw 

fbe  same  person  who  is  a  legatee  in  the  will,  speaking  simplicUer,         Rioges 

it  is  an  accumulation ;  and  it  is  incumbent  upon  the  executor  to      Mdrrison 

produce  evidence  to  the  contrary,  if  he  contests  such  accumulu" 

Hon  (a) :  on  the  other  hand ;  the  rule  of  exclusion  has  gone  upon 

very  slight  grounds,  according  to  former  authorities.     The  com-        [  393  ] 

mon  case  where  the  legacies  have  not  been  held  to   the  accu- 

nhilative  is,  where  the  same  corpus  (according  to  the  Digest)  is 

^en  twice  to  the  same  person,  the  second  legacy  nil  operatur, 

because  it  cannot  be  given  more  than  once.     Where  the  same 

quantity  has  been  given,  and  the  same  cause,  or  no  additional  reason 

assigned  for  a  repetition  of  the  gift,  the  Court  has  inferred  the 

testator's  intention  to  be  the  same,  and  rejected  the  accumula'" 

Hon  {b)  :  but  where  the  same  quantity  is  given,  with  any  additional 

cause  assigned  for  it,  or  any  implication  to  shew  that  the  testator 

meant  that  the  same  thing,  prima  facie,  should  accumulate,  the 

Court  has  decided  in  favour  of  the  acctunuloHon*    In  the  present 

case  it  happens  that  an  additional  cause,  or  mark  of  favour,  has 

been  mentioned  in  the  codicil,  which  proves  that  the  testator  meant 

find  intended  an  accumulative  legacy.      Considering  the  slight 

ibferences  made  in  former  cases,  (and  wnich  I  must  own  have  tended 

case,  (in  ScotUmi)  3  Fonntainhall,  331— and  coodaded  with  saying,  I  have 
therefore  the  satUfactioo  to  think,  we  confirm  Lord  HatdwuMt  opinion. 

The  decree  of  the  Master  of  the  Rolls  affirmed. 

This  case  of  Hooley  v.  Hatton  was  also  r^ied  upon  hy  the  Master  of  the  Rolls, 
(Sir  Umfd  Kenyan)  in  deciding  the  case  of  (/)  Foy  v.  Foy(c\  isi  February^  1785, 
where  Sidney  HoUis  Foy  by  his  will,  26th  Slay,  1783,  fi:ave,  among  other  legacies, 
to  John  Boviey  Simpson,  Esq.  o£lOO,  and  to  Nacman  Knowies,  Esq.  e£lOO.  The 
testator  afterwards,  by  a  codicil,  10th  December^  1783,  gave  to  Mr.  Simpson 
J£lOOy  and  to  Mr«  Knowles  «£50,  and  hb  Honour  decreed  both  sums  to  be  paid 
Ibo  the  legatees. 

In  this  case  also,  there  were  three  legacies  given  in  the  will  and  codicils  to 
Jfr.JokuJMf  and  his  Honour  thooght  him  entitled  to  them  all;  hot  he  refosej 
to  take  more  than  one  (d). 

(/)  The  report  of  tiie  above  case  b  correct,  but  Uie  decree  was  most  probably 
Be? er  inrolled,  as  it  is  not  to  be  found  in  the  Register's  book  :  see  Barclay  ▼• 
ffiamwrightf  3  Ves.  463,  and  467,  where  his  Honour  disapproves  of  the  above 
alitltoHty. 

t 

pi)  As  to  the  admission  of  parol  by  different  instrmnents,  are  of  the 

cirideoce  in  these  cases,  vid^  Coote  v,  same   amount,   raises  a  presumption 

JBo^post,  vol.ii.  531,  and  the  Editor's  against  their  duplication,  is  upon  the 

thtit\  anthorities  left   in   some  degree   of                       « 

.(6)  Sir  rr.  Granty  in  the  case  of  doubt;  vide  note  at  the  end  of  the 

Beayon  v.  Benyon,  17  Ves.  42,  cites  the  case. 

mb6te  passage ;  and  also  the  observa-  (c)  Since  reported,  1  Cox,  163. 

tiom  of  Lord  Thurlow  in  Moggndge  v.  (d)  This  was  not  so,  vide  post,  vol.  it. 

TImekweUy  poil,  vol.  iiL  517.    1  Ves.  533.    Though  he  claimed  all  the  three 

Jaa*   464;  that  ''  simple   repetition,  legacies  by  his  adnunistrator,  yet  at 

wllere  it  is  exact  and  puilctnal,  has  the  bearing  he  admitted  by  his  coansei 

regarded  as  sufficient  proof  that  that  the  testator  only  intended  to  give 


it  is  only  intended  for  repetition,"  as  lrimone,and  in  coaseqacnce  his  Honour 
aliewinK  that  the  point  whether  the  dechired  that  he  was  only  entitled,  to 
ctrcumstance,  that  legacies,  even      one  legacy. 

B   B  2         ^  to 
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to  throw  property  into  jeopardy  and  uncertainty)  such  an  inference 
as  arises  in  this  case  is  sufficient  to  turn  it  the  other  way,  and  to 
induce  the  Court  to  say,  that  it  operates  as  an  accumulation.  In 
the  \yilly  the  legacy  of  £500  is  given  to  Nicholas  Layton  (the 
testator  enumerating  him  among  the  other  children  of  Isaac  Layton) 
upon  the  general  consideration  of  favour  which  tne  testator  bore 
towards  the  family :  the  other  legacy  of  £500  in  the  codicil  is 

S'ven  tmth  this  additional  mode  of  description  adjoined  to  it :  *^  To 
icholas  Layton  the  child^  v/hom  I  have  put  out  an  apprentice^* 
which  circumstance  marks  the  legatee  as  a  peculiar  object  of  favour, 
and,  consequently,  such  an  inference  of  the  testator's  intention  as 
to  induce  the  Court  to  say  it  is  an  additional  legacy  {a). 


(a)  In  general,  (except  as  far  as  that 
doctrine  is  affected  by  the  doubts  al- 
luded to  in  note  (6)  in  the  last  page,) 
where  two   legacies  of  quantity  are 

Siyen  timpUciier  to  the  same  person  by 
liferent  instruments,  the  presump- 
tion shall  be»  that  they  were  intended 
as  cumnlativey'  and  not  that  one 
■hoidd  be  a  substitution  for  another ; 
and  very  slight  circumstances  have 
been  considered  as  sufficient  to  shew 
m  testator's  intention  either  one  way  or 
the  other.  Foy  v.  Foy,  1  Cox»  163. 
BaiUu  V.  Buttetfield,  ib.  99S.  CampheU 
Y.  Earl  ^  Radnor^  ante,  271.  Reaa  ▼. 
ffoppeff  Rolls,  Mick*  1785,  and  Jaekmm 
Y.  JaduoHf  Jane  23,  1788.  cited  by  the 


Editor  of  the  3d  edition  of  this  wort, 
and  the  latter  case,  l  P.  W.  4f0,  in 
Coote  Y.  Boydf  post,  vol.  ii.  531.  JmHe$ 
Y.  SemmenSf  2  U.  Bla.  SlS.  AUen  v. 
Callow f  3  Ves.  289.  BartUni  y.  fVauh 
Wright^  ib.  462.  Otborae  y.  the  Ddkc  y 
Leedij  5  Ves.  369.  Binyim  y.  BeiMM, 
17Ves.S4.Cttrri«y.Pye,  ib..466.  The 
instruments  most  bear  different  daiHf 
for  that  Lord  Akanley  said,  3  Vet. 
294.  he  must  always  guard  it  widi, 
and  added  a  hope  that  the  Ecclesiastical 
Court  would  not  go  on  to  prove  P^pcn 
without  date.  As  to  where  different 
legacies  are  given  to  the  same  persoo 
hi  the  same  instrument,  vide  Cwry  v. 
Pile,  post,  vol.  ii.  225* 


LineolnVInn 
HallytOthJaly.* 

Bequest  of 
.£1,000  to  tes- 
tator's sister,  and 
in  ease  of  her 
dtmUe,  «£800  to 
^.and«£200to 
B.  the  sister  en- 
tiUed  for  life, 
then  to  ^p  in  the 
proportions. 

.      [394] 


{g)  Billings  v.  Sandom. 

nPHE  testator  being  at  Gibraltar^  made  his  \(  ill,  containing  tbe 
"*"  following  bequests:  "  1  give  to  my  sister  Sarah  Sandom  the 
*'  sum  of  ^1,000,  and,  in  case  of  her  demise,  I  give  to  James 
«  Billings  (the  plaintiflF)  i*800,  and  to  John  Billings  £9O0f 
He  then  gave  several  pecuniary  legacies,  and  vrent  on ;  "  And  I 
"  give  unto  my  sister,  whom  I  leave  my  sole  executrix,  whatever 
*^  goods  and  chattels,  or  money,  which  may  be  due  to  me  at  the 
*^  time  of  my  death,  to  be  disposed  of  as  she  shall  think  proper.'' 
The  plaintiff  filed  this  bill  against  the  sister,  to  have  his  intei^t 
in  the  <£800  secured  to  him  after  her  decease. — The  qyestion 
arose  upon  the  words  of  the  will,  in  case  of  her  demise;  whether 
they  meant  her  death  generally,  or  her  dying  in  the  life  of  the  tes- 

(ir)  I  give  and  beqneath  unto  my  sister  Sarah  Sandom,  the  wife  of  Aninw 
Ihtnbar  Sandom,  the  sum  of  <£  1,000  sterlmg,  and  in  case  of  her  demise,  I  do 
beqneathuntomy  cousin  James  JBtUiaft,  the  sum  of  «£800  sterling;  and  noto 
my  cousin  John  BilUnge,  brother  of  the  said  James  BilHngt,  the  remoiiitiirsfsi 
ai  ^200  sterling.    Reg,  Lib.  A.  1785.  p.  7S2. 

tator. 
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tator. — ^For  the  plaintiff,  the  first  constractioD  was  msisted  upon, 
and  supported  by  the  residuary  devise,  which  his  counsel  argued 
was  inconsistent  with  the  idea  of  her  dying  in  the  life-time  of  the 
testator.  He  therefore  intended  her  to  have  the  use  of  the  <£  1,000 
during  her  life,  and  then  to  divide  it  between  the  plaintiff  and  John 
JBillingSf  in  the  proportions  in  the  Aviil. — For  the  defendants,  it 
was  insisted  that  the  penning  of  the  devise  arose  from  a  doubt  in 
the  mind  of  the  testator,  whether  his  sister  was,  or  was  not  alive  : 
on  the  contingency  that  she  might  have  died  during  his  absence,  he 
meant  to  divide  the  <£  1,000  between  James  and  John  Billings^ 
but  not  if  she  was  alive.  The  words  were  clearly  contingent,  and 
could  not  mean  a  general  dying.  As  to  the  argument  from  the  re- 
sidue, he  did  not  know  that,  in  case  of  her  being  dead,  the  legacy 
would  lapse. 

Lord  Chancellor  said,  according  to  the  best  construction  he 
could  put,  the  testator  meant  to  give  a  share  of  his  bounty  to  his 
sister,  and  also  to  the  others :  the  word  and  implied  this ;  therefore, 
that  she  should  have  it  for  life,  and  then  they  should  take  it.  As 
to  the  residuary  devise,  he  meant,  she  should  take  that  unfettered, 
at  her  own  disposal,  but  the  other  fettered  by  the  gift  over. — His 
Lordship  decreed  the  money  to  be  paid  into  the  bank,  the  sister  to 
receive  the  devidends  for  life,  and  after  her  decease  the  principal 
to  be  divided,  in  the  proportions  directed  in  the  will  (a). 


1784. 


(a)  Id  these  cases,  as  observed  by  Sir 
W.  Grant,  8  Ves.  413.  the  difficulty  is 
to  ascertain  what  the  testator  intended 
by  applying  words  of  contingency  to 
an  event  that  is  certain,  viz,  death. 
A  construction  therefore  is  absolutely 
necessary,  either  that  whenever  the 
first  legatee  dies  the  other  shall  take  ; 
or  that  if  the  fint  is  prevented  from 
taking,  by  dying  in  the  life  of  the  ex- 
ecutor, the  other  shall  be  substituted 
for  him :  in  other  words  whether  it 
an  interest  for  life  to  one,  with 


remainder  to  the  others  ;  or  only  that 
in  case  the  one  does  not  take,  the  other 
shall.  The  cases  in  which  the  former 
constmction  has  prevailed,  are  tlic  pre- 
sent, Notclan  v.  Nelliganf  post,  489. 
and  Lord  Douglas  v.  ChalnuTy  2  Ves. 
jnn.  501.  Where  the  latter  has  pre- 
vailed, UinckUy  v.  SimmonSf  4  Ves. 
160.  King  V.  Taylor,  5  Ves.  806.  Turner 
V.  Moore^  6  Ves.  557.  Cambridgi  v. 
Rous,  8  Ves.  It,  Webster  v.  HaU,  ib, 
410.  Ominaney  v.  JUvan,  18  Ves.  291. 


BlLLIHOS 

V. 
S AN DOM. 


Lord  HiN«HiNBROKE  V.  Seymour. 

*D  Y  settlement  on  the  marriage  of  the  plaintiff  with  Lady  Eliza'' 
'^^  beth  Montagu,  daughter  of  the  late  Earl  of  Halifax,  certain 
lands  were  settled  in  trust,  for  Lord  Halifax  for  life,  remainder  to 
plaintiff  for  life,  remainder  to  trustees  for  a  term,  with  other  usual 
remainders.  The  trusts  of  the  term  were,  **  that  in  case  there 
**  should  be  any  children  of  the  plaintiff,  by  Lady  Elizabeth,  the 

when  she  Is  fourteen,  and  she  dying,  files  his  bill  for  it  as  her  administratcr 
not  be  raised  fur  the  father. 

''  trustees 


[  S95  ] 

Lincoln's-Inn 
Hall,  90th  Jul^. 

A  power  in  a 
settlement  to 
raise  a  portion 
for  a  yoongcr 
child  at  such 
time  as  the  pa- 
rent shonld  di- 
rect ;  he  directs 
it  to  be  raised 
;  the  portion  shsDl 


805 


Cases  Abovbd  and  DETEaiciNBo 


1784. 


HllfCHIN  BROKE 

V. 

SSTMOUR. 


''  trustees  should,  either  in  the  life-time  of  the  plaintiff,  if  he 
'^  should  so  direct,  and  the  Earl  of  Halifax  should  be  then  dead, 
'^  or  else,  after  the  decease  of  the  survivor  of  them,  the  plaintiffs 
'^  and  the  said  Earl,  by  mortgage,  sale,  or  otlier  disposition  of  the 
^'  lands,  raise  such  sums  of  money,  for  the  portions  of  the  child 
**  or  children  of  tlie  marriage  (except  an  eldest  son)  as  thereinafter 
'^  mentioned;  that  is  to  say>  if  but  one  younger  child  the  sum  of 
*^  o£lO,000  to  be  paid  at  such  time  (the  said  Earl  being  then  dead) 
'^  as  the  plaintiff  should,  byany  deed  attested  as  therein  mentioned, 
"  or  by  will  appoint." 

The  issue  of  the  marriage  were  one  son,  and  one  daughter, 
Carolina  Maria*  Lord  Halifax  died  in  1771,  and  Lady  Hirn 
chirUnvke  being  also  dead,  in  1781,  Lord  Hinchinbroke,  by  deed 
duly  executed  under  the  power,  directed  the  trustees  to  raise  the 
«£lO,000  immediately;  the  daughter  being  fourteen  years  old  (a).— ^ 
She  died  in  1782,  and  the  plaintiff,  as  administrator  to  her,  filed 
this  bill  against  the  trustees  to  have  the  ,£10,000  raised  for  his 
own  use. 

Lord  Chancellor. — (A)  The  meaning  of  a  charge  for  children  is, 
that  it  shall  take  place  when  it  shall  I^  wanted.  It  is  contrary  tQ 
the  natiure  of  such  a  charge  to  have  it  raised  before  that  time. 

And  although  the  power  is,  in  this  case,  to  raise  it  when  the  pa<r 
rent  shall  think  proper,  yet  that  is  only  to  enable  him  to  raise  it  in 
his  own  life,  if  it  should  be  necessary.  It  would  have  been  veiy 
proper  so  16  do  upon  the  daughter's  marriage,  or  for  several  odier 
purposes,  but  this  is  against  the  nature  of  the  power. 

Bill  dismissed  without  costs  (6). 

(k)  Paielet  v.  PawUi,  %  Vent.  966,  as  to  his  Lordship's  observation  respecting 
portions. 


(a) Lord  Eldon^  in  M^Quemv.  Fartj^ 
har^  18  Ves.  479,  remarked,  that  the  fa- 
ther, at  the  time  of  the  appointment, 
thought  Uie  daughter  was  in  a  consti(fip« 
tion.    The  sronnd  of  the  present  de- 
cision was  the  circumstance  of  the  ap- 
pointment   being    a  fraud  upon  the 
power,  as  observed  by  Lord  Afanneriy 
in  Palmer  v.  Wheeler^  2  Ba.  &  Be.  89. 
it  is  a  principle  well  established,  that 
m  father  having  a  power  of  appoint- 
ment, cannot  derive  a  bend&t  to  him- 
self from  the  execution  of  it.    The 
above  cited  case  of  M^Qn/tOi  r*  Far* 


^ukarj  was  endeavoured,  but  iDeffectQ- 
ally,  to  be  brought  within  the  antliori^ 
of  the  present  case. 

(b)  As  to  the  question  how  far  a  ge- 
neral power  of  appointment  may  be 
restrained  to  a  particular  purpose, 
where  the  intention  of  the  parties 
demands  such  construction,  vide  the 
opinions  of  the  Judges  in  the  Earl  ff 
TankervUle  v.  Coke,  Mose.  146.  as  con- 
trasted with  the  determination  oi  Lang 
T.  Long,  5  Ves.  445.  and  Mr.  Sugden'% 
observations  upon  them,  and  die  pre* 
tent  case,  Powers,  262»  43S.  455. 


Sir 
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Jambs  LowTHER,  Bart,  and  another     -      -     PlaintifTs. 

The  Viscountess  Dowager  of  Andover, ^ 

BA<>oTy  Esq. and  Lady  Frances  his  Wife^  late  > Defendants.      liocolnvinn 
Lady  Frances  H ow ard,  and  others,    -        -  )  ^^*» 24th  Juiy. 

^■^HE  late  Earl  of  5////i>/A*  being  seised,  by  virtue  of  marriage-  Bill  for  specific 
**■    settlements^  of  the  premises  which  were  the  subject  of  this  P^rfonnance 
suit,  for  life  ;  with  remainder  to  Lady  Andover  for  life  ;  remainder  thc^vendee  being 
to  Lady  Frances  Howard  in  fee ;  and  having  no  son,   but  having  in  possession, 
one  daughter,  the  Lady  D/«wfl,  since  married  to  Sir  Miclia el  Le  and  an  account, 
Flemming,  Bart,  and  being  desirous  of  purchasing  the  remainders  ©f  Thc"^iidec7 
expectant  upon  his  own  life,  in  order  to  settle  the  whole  estate  upon  personal  estate, 
the  marriage  of  his  daughter,  entered  into  a  correspondence  with  T'^^'w"^  *° 
Lady  Andover  and  Lady  Frances  Howard  for  the  purchase  of  their  ^  shorfday  for 
interests.     In  the  mean  while,  the  marriage  being  about  to  take  the  payment  of 
place.  Lord  Suffolk  covenanted  with  the  plaintiiF  Sir  James  Low--  ^^  parchMe- 
iher,  and  another  of  the  plaintiffs,  trustees  in  the  marriage  settle-  JJe^bili  to  be 
menty  to  endeavour  to  purchase  the  interests  of  Lady  Andover  and  dispiissed  (quoad 
Lady  Frances  Howard  in  the  estates,  and  that,  when  purchased,  they  ^)  ^*^  ^^^ 
should  be  conveyed  to  the  uses  declared  in  tlmt  settlement.     After 
the  marriage  of  Sir  Michael  Le  Flemming  with  Lady  Diana,  the 
terms  of  the  purchase  were  settled  by  letter  between  Lord  Suffolk, 
and  Lady  Andoevr  and  Lady  Frances,  at  the  sum  of  .£40,0(X). 
But  before  that  contract  was  carried  into  execution  the  Earl  died. 
The  trustees  in  the  marriage  settfement  filed  this  bill  against  Lady 
Andover,  Lady  Frances  Howard,  and  Mr.  Bagot,  to  whom  she 
was  since  married,  the  trustees  of  their  marriage  settlement.  Sir 
Michael  Le  Flemming  and  Lady  Diana,  praying,  among  other 
things,  a  specific  performance  of  this  agreement,  for  the  purchase 
of  the  remainders  under  the  former  settlement ;  and  that  the  estates, 
so  purchased,  might  be  conveyed  to  the  uses  declared  in  the  present 
settlement. 

The  case  was  heard  before  the  late  Lords  Commissioners,  5th  of 
August,  17B3,  who  ordered  an  account  to  be  taken  of  the  personal 
estate  of  the  late  Earl ;  and  that  the  contract  between  him  and  the  [  397  ] 
defendants,  Lady  Andover  and  Lady  Frances  Howard,  should  be 
specifically  carried  into  eexcution,  sand  the  estates  conveyed  ac- 
cording to  the  prayer  of  the  bill,  but  specified  no  time  for  the  con- 
Teyance  of  the  estate  and  payment  of  the  purchase-money. 

♦ 

The  defendants  Lady  Andover  and  Lady  Frances  Howard, 
thinking  themselves  aggrieved  by  this  omission  in  the  decree,  pe- 
titioned for  a  re>hearing,  which  came  on  this  day  before  the  Lord 
Chancellor. 

Mr. 


397  Casks  Argued  and  Dktbbmiked 

1784.  Mr.  Ambler  and  Mr.  Lloyd,  for  the  defendants. — In  the  old 

wv^  bills  for  specific  performancCi  the  practice  was  for  the  plaintiff  to 

I^wTHiR  undertake  to  perform  his  part  of  the  contract,  although  that  prac- 
Am  DOVER.  tice  is  now  discontinued.  The  inconvenience,  in  this  case,  of  no 
day  being  fixed  for  the  payment  of  the  money  is  manifest.  The 
defendants  are  bound  to  convey,  the  plaintiffs  not  bound  to  pay 
till  after  the  account  taken,  which  may  be  a  very  long  time  hence. 
In  the  mean  while  they  pay  no  interest,  and  from  the  circumstance 
of  Lord  Suffolk^s  being  tenant  for  life,  they  continue  in  possession 
without  payment  of  rent,  which  cannot  be  enforced,  as  no  eject- 
ment will  lie  on  account  of  the  executory  contract,  which  would 
be  a  sufficient  defence,  as  appears  by  a  *  case  in  Cowper^ 

Mr.  Mansfield,  for  the  plaintiffs. — The  defendants  complain  that 
they  have  not  had  a  decree  of  such  nature  as  never  was  pronounced 
in  any  cause  whatever.  The  only  extraordinary  circumstance  is, 
that  the  purchasers  are  in  possession ;  but  the  parties  are  in  no 
sort  of  risk,  the  reference  is  going  on,  and  has  already  advanced  a 
considerable  way. 

Lord  Chancellor  observed,  as  to  the  old  practice  stated,  that  it 
was  very  proper  there  should  be  such  an  admission,  but  the  filing 
the  bill,  in  fact,  amounted  to  it,  and  be  did  not  remember  an  in- 
stance of  a  decree  personally  against  a  plaintiff  to  pay  the  moneyi 
founded  upon  sucn  an  undertaking.  With  respect  to  the  executory 
[  398  ]  contract  being  a  defence  to  an  ejectment  to  recover  the  possession, 
he  said  he  doubted  whether  that  was  law ;  but  he  could  not,  on 
that  ground,  alter  the  practice  of  this  Court  :-^but  his  Lordship 
varied  the  decree  in  the  manner  prayed,  by  ordering  it  to  be  refer- 
red to  the  Master  to  appoint  a  short  day  for  the  payment  of  the 
money,  and  to  compute  subsecjuent  interest  till  that  time ;  and  if, 
upon  tender  of  a  sufficient  conveyance,  the  principal  money  and 
interest  should  not  be  then  paid,  Uie  plaintiff^s  bill  to  be  dismissed 
{quoad  hoc)  with  costs  (^). 

*  Weakly,  ex  dinUss,  Yea,  Bart.  v.  Bucknel,  Cowp.  473.— The  point  in  this 
caiue  is  now  iub  lite,  in  the  Court  of  Exchequer  Chamber  (a). 

(a)  For  the  amount  of  the  proceed-  case  of  the  Lessee  of  Lord  Jlfostfy  ? . 

ings  in  the  Exchequer  Chamber,  vide  Touchstone,  1  Sch.  &  Lef.  67.  n. 

Mr.  East's  note  to  Doe  dem.  Shewin  v.  (6)  Vide  Mackreth  v.  MarUr,  1  Oa^ 

Wroot,  5  East,  ]  58,  where  all  the  cases  S59.    Sugd.  Vend.  6c  Purch,  Ml,  34f| 

in  which  Lord  Manxfidd^h  doctrine  was  419* 
irepudiated  are    collected,  also   the 
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WOODBRIDOE   V.   HiLTON.  c   r. 

JF  ORD  CAanceZ/or  was  of  opinion,  that  where  a  matter  in  a      UncolnVInn 
-^^  cause  had  gone  to  a   reference,  the  party  could  not  except  to    Hall,  sd  Auguaf^ 
the  award^  but  it  must  come  on  upon  further  directions  (a).  Award. 

(«)  The  note  of  this  case  is  at  j^reater  merely  snbstitnted  for  the  Master,  bnt 

length  in  Dickens;  the  Ld»'d  Chancel-  not  where  the  reference  is  ofallmat- 

lor  is  there  represented   as   taking  a  ters  in  di>putc.    See  farther  as  to  this, 

distinction  between  where   the    mat-  lUce  v.  H'iUiams,    post,   vol.  iii.   IC). 

ter  referred  to  arbitration,  is  ad  com.'  Dick  v.  MilUgany  post,  vol.  iv.  117. 53(5» 

puiandum  merely,  in  which  case  an  ex-  and  Cfddweil  on  Arb.  185. 
•eption  wiU  lie^  tlie  reference  being 


Ex  parte  MiTFO  RD.  I^ncolnVlim 

Hall,  1 1th  ^t^^vif. 

IN  the  bankrupt's  marriage-settlement,    there  was  a  covenant,  Sums  secured  by 
that  he  should  pay  to  the  trustees,  to  the  uses  of  the  settlement,  covenant  in  mar- 
£6,000  by  instalments,  viz.  ,£1,000  at  the  end  of  seven  years,  and  tho^e^hicT^arc 
£  1,000  |76ra7i;/i<m  afterwards,  until  the  whole  should  be  paid,  so  certain,  though 
that  the  sum  of  i:6,000  should  be  paid  in  twelve  years,  if  the  bank-  ^wj"'^'-^[a?^te 
nipt  should  80  long  live ;  if  he  should  not,  then   the  whole  was  to  *f  interest  "and 
be  paid  within  one  year  after  his  decease,  if  the  wife  or  any  child  also  of  the  value 
of  the  marriage  should  be   then   living,  if  not,  then  ^€3,000  only  °f  ?^® '""^^JJu* 
was  to  be  paid.    The  husband,  under  the  settlement,  took  a  life-  Sie  teusuSu 
interest  in  several  annuities  belonging  to  the  wife,  and  also  in  some 
four  per  cent,  annuities  of  the  year   1 780.    The  husband  became 
bankrupt  just  before  the  end  of  the  first  seven  years. — This  was  a 
petition  to  be  admitted  to  prove  the  ,£6,000  as  a  debt  under  the 
commission.     For  the  petition  it  was  argued,  that  this  whole  debt 
"was  sufficiently  certain  to  be  capable  of  being  paid  ;  or  if  the  whole 
was  not,  at  least  the  £1,000  payable  at  seven  years  was  certain, 
and  the  contingency  only  affected  the  subsequent  instalments ;  and        [  399  1 
also,  that  the  £3,000  which  was  to  be  paid  in  all  events,  within  a 
year  after  the  husband's  death,  was  certam,  and  capable  of  a  value  to 
be  now  set  upon  it.    In  a  case  before  Lord  Bathursty  the  trustees 
were  permitted  to  prove,  although  there  was  a  contingency  as  to 
the  wife's  surviving. — So  in  the  case  of  a  bond  to  do  several  things, 
and  a  breach  as  to  one,  the  Court  would  let  in  the  proof  of  the 
bond. — ^"ITie  counsel  cited  Pattison  v,   Bankes,  Cowp.  540.  and 
Ex  parte  Cottrel,  ibid.  742.  where  the  bankruptcy  happened  be- 
fore any  payment  became  due,  and  tlie  proof  was  ordered. — On 
the  other  hand,  it  was  argued  that  in  this  case  the  whole  was  merely 
contingent;    that  it    does    not  appear  whether  £6,000  or  only 
£3,000  will  be  due.     If  it  is  merely  a  contingent  debt,  it  cannot 
be  proved. 

Lord 
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Lord  Chancellor  said — It  was  a  question,  whether  these  were 
not  mutual  demands,  the  husband  having  rights  against  the  trustees, 
as  to  which  the  assignees  must  stand  in  his  place.  As  to  the 
£3flOO  that  would  certainly  become  due;  the  only  contingency 
was,  whether  there  would,  or  would  not,  be  ;6^d,000  more :  there- 
fore he  ordered  that  the  trustees  should  be  admitted  to  prove  the 
£3,000,  and  the  assignees  would  have  a  right  to  claim  whatever 
the  bankrupt  could  claim  against  the  trustees,  and  that  there  must 
be  are  bate  upon  the  value  of  those  funds  (a). 


(tt)  The  marriage  Settlement  of  the 
bankrapt  is  stated  at  length,  in  Mit- 
ford  V.  Mitfordf  9  Ves.  87,  and  the  pre- 
sent order  from  the  secretary  of  bank* 
mpts'  book,  in  Ex  parte  Barker y  ib. 
114.  the  latter  is  also  given  verbatim^ 
as  read  by  Sir  W.  Grants  in  his  judg- 
ment in  the  late  case  of  Priddie  v.  Rose, 
S  Meriv.  105.  It  declares  that  the  pe- 
titioners were  creditors  for  «£3,000 
only,  and  were  entitled  to  retain  the 
value  of  the  bankrupt's  equitable  in- 
terest under  the  settlement;  and  it  was 
referred  to  the  commissioners  to  com- 
pute interest  from  the  date  of  the  com- 
mission to  the  respective  days  on 
which  the  three  severu  sums  of  etl,000 
wonld  become  payable,  which  was  to 
be  deducted  from  the  «t3,00() ;  that  the 
Gonmiissioners  should  set  a  value  upon 
the  bankrupt's  interest  under  the  set- 
tlement, and  the  value  thereof  should 
be  deducted  from  what  should  remain 
of  the  a£ 3,000  after  the  rebate  of  in- 
terest, the  petitioners  to  be  admitted 
creditors  for  the  then  residue  of  the 
«£S,000 ;  that  the  interest  of  the  bank"^ 
rupts  under  the  settlement  should  be 
retained  by  the  petitioners  towards 
fatisfiiction  of  the  ofS^OOO,  and  that 
the  dividends  upon  the  sum  for  which 
they  should  be  admitted  creditors, 
should  be  laid  out  in  3  per  cent,  bank 
annuities,  and  the  interest  to  accrue 
thereon  should  be  paid  from  time  to 
time  to  the  assignees. 

It  seems  extremely  doubtful  whether 
the  admitting  the  trustees  to  prove  to 
the  amount  of  «£3,000  was  a  correct 
decision.  The  proposition  that  that 
sum  was  certainly  payable  is  true,  but  it 
was  payable  at  dinerentand  uncertain 
periods  ;  in  one  event  at  three  given 
times ;  in  another,  in  a  gross  sum  with- 
in a  year  after  the  bankrupt's  death  ; 
accordingly  Lord  Eldon^  in  the  above 
pted  case  of  Ex  parte  Barker,  expres* 


sed  considerable  doubt  of  the  propriety 
of  the  decision  :  after  remarking  that 
the  direction  as  to  the  rebate  of  in- 
terest was  properly  given,  provided 
the  husband  lived  to  pay  those  snms; 
his  Lordship  noticed  the  difficulty,  that 
before  the  first  of  those  periods  the 
husband  might  have  died ;  and  the 
whole  </*5,000  might  have  become  pay- 
able within  a  year,  in  which  ca5e  that 
would  not  have  been  the  proper  mode 
of  payment  of  the  debt,  and  his  Lord- 
ship intimated  an  opinion  that  the  cer- 
tificate wonld  not  have  barred  the 
<£3,000 ;  he  therefore  considered  the 
decision  as  something  like  a  compro- 
mise, and  that  the  interest  in  that  pos- 
sible event  had  been  overlooked,  and 
asked  how  the  court  coiUd  have  dealt 
with  the  case,  if  that  event  had  hap- 
pened by  which  a  cause  of  action  after 
the  bankruptcy  wonld  have  arisen, 
entitling  them  to  caU  for  the  sum  of 
«£3,000  within  the  year. 

Upon  the  subject  of  contingent 
debts  of  this  nature,  vide  Strattsu  v. 
Hale,  post,  vol.  ii.  290.  Stvddtf  v. 
Ttif^cotii6«,  5  Ves.  695.  Ex  parte  Mart, 
8  Ves.  SS5.  Baseti  v.  Serra,  14  Ves. 
313.  Ex  parte  Alcock,  X  Ves.  6c  Bea. 
176,  and  Co.  B.  L.  223.  et  aeq.  Ex 
parte  Jacob,  1  Eden,  174,  and  the 
cases  there  cited. 

Upon  the  other  point  in  this  case. 
Sir  IV,  Grant,  in  the  above  cited  case 
of  Priddie  v.  Rose,  held,  under  the 
authority  of  this  order,  that  the  trus- 
tees in  a  marriage  settlement  had 
under  similar  circumstances  an  equity 
of  stopping  certain  funds  to  which  thie 
husband  was  entitled  under  the  settle- 
ment; that  he  could  not  by  an  act 
without  their  knowledge  and  consent 
deprive  them  of  that  equity,  and  that 
his  assicnee  of  those  funds  could  only 
take  liable  to  the  same  equity  to  which 
the  assignor  was  liable. 


Ex  parte 
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Ex  parte  Angerstein. 

Iinco]n*s  Inn 
nPHIS  was  a  petition,  that   the  brokers  who  had  insured  sliips  Hall,iithi4iifitte, 
•*-    with  Calverly  Bewick^   who  under-wrote  separately,    might  f^^/j^upon  ^^ 
prove  their  debts  against  his  separate  estate,  and  not  against  the  surances  of  ships, 
partnership.     It  appeared  that   the  account  the  brokers  kept  was  >n«»t  be  against 
always  with  tlie  partnership. — Mr.  Ford,  in  support  of  the  petition  jjfnf^*,^^'  ^^ 
said,  that  the  suffering  the  brokers  to  prove  these  debts  against  the 
partqership,  would  be  in  the  teeth  of  the  act  of  6  Geo.  I.e.  IS. 

The  Court  ordered  the  proof  of  the  debt  to  be  under  the  sepa- 
fate  commission  agabst  Calverly  Bewick. 


Ex  parte  Le  E.  lincoln Wnn 

Hall,  1 1th  ila^gw^f 

THIS  was  a  petition  to  be  admitted  to  prove  similar  debts  with  same  point 
the  above^  under  the  joint  commission. 

Petition  dismissed. 


KivwniTTHV  o    Ati^rv  Lincoln's  Inn  . 

JVINWORTHY  V.  iiLLEN.  jj^^^  Ist  seal  be-. 

•  fore  Michaelma» 

^I^HE  answer  was  filed  in  July,  178S,  and  no  furdier  proceeding  tenn,i784. 
•^    bad  in  the  cause.    In  Juiy,  1784,  a  notice  was  given  in  thp  Motion  to  dis- 
office  that  the  Court  would  be  movqd  that  the  biU  should  be  dis-  j''tISr^„*'«n^' 

1  1       1      /«         I'll-  •  I        1  •    •/*•    to  refer  an  an- 

miysea:  on  the  day  for  which  tlie  notice  was  given,  the  plaintina  swerfor  imper. 

moved  to  refer  the  answer  for  impertinence.     Mr.  HoUist  now  tin^nce,  obtained 

moved  to  discharge  that  ride,  on  account  of  the  length  of  time  tb?  SSSonto^Miiah 

plaintiff  had  lain  by  after  the  answer  came  in,  and  cited  the  anony-  refused* 

mouscase,  2  Ves.  631.  where  Lord  ffari^ce^'cAie  discharged  such  a 

rule  in  a  similar  case,  comparing  it  to  the  case  of  exceptions  where 

ibey  are  not  brought  in  within  two  terms :— but  hord  Chancellor 

refused  the  present  motion,  because  there  is  no  established  rule  of 

the  Court  within  what  time  an  answer  may  be  referred  for  imper- 

tmence :  and  though  Lord  Hardwicke  had  compared  it   to    the 

caae  of  exceptions,  he  had  not  laid  down  a  rule  upon  the  sub« 

Ject(£i). 

(a)  See  the  case  in  3  Ves.  cited  in      reported  1  Cox,  412,  as  to  waiver  of 

PtUiw  V. ,  6  Ves.  456.  quod      reference  for  impertinence. 

jride,  and  Dixon  v.  Olmius,  cit.  ib.  and 
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S.  C 

E.M.  bywiU, 
orders  her  estate 
to  be  sold,  and 
tiie  produce  to 
be  aiTided : 
She  afterwards 
sells  the  estate; 
this  is  a  reroca- 
tion  of  the  wiJL 


[402] 


Arnald  v.  Arnald. 

npHIS  bill  was  filed  by  Catherine  Arnald^  niece  and  survivbg 
-^  residuary  legatee  of  Elizabeth  MUnevy  and  administratrix  of 
Catherine  Arnald^  her  mother,  another  residuary  legatee  of  EUza- 
heth  Milner,  against  William  Arnaldy  the  executor  of  the  will  of 
Elizabeth  MilneVf  (since  become  a  lunatic),  and  a  devisee  of  one- 
third  part  of  the  produce  of  the  estate  of  Elizabeth  Milner,  Maria 
Catherine  Arnald,  a  devisee  of  «£200,  and  Elizabeth  Thompum^ 
the  devisee  of  another  third  part  of  the  produce  of  the  estate  of 
Elizabeth  Milner^  on  the  following  case : — Elizabeth  Milner  made 
her  will  the  3d  of  January,  lldQ,  and  thereby  devised  a  messoage 
in  Lancashire  to  her  sister  Catherine  (the  plaintiff's  mother,  since 
deceased,)  for  life,  and  after  her  decease  she  devised  the  same  to 
Char/es  Hanchman  and  William  Arnald,  to  sell  the  same,  and  to 
apply  the  sum  of  JE200  to  the  use  of  Maria  Catherine  Arnald, 
then  to  apply  one-third  part  of  the  residue  of  the  money  to  arise 
from  the  sale  to  the  use  of  Catherine  Arnald ;  one-third  thereof  to 
the  use  of  William  Arnold,  and  the  interest  of  the  other  third  part 
to  the  use  of  Elizabeth  Thompson  (mother  of  the  defendant  jEazo- 
beth  Thompson)  for  life ;  remainder  to  her  children ;  and  gave  the 
residue  to  her  niece  Catherine,  the  plaintiff.  After  the  making  of 
the  will,  the  testatrix  sold  the  estate  for  £9>,500,  a  part  of  tb« 
purchase-money  was  left  upon  mortgage  on  the  estate,  and  tfae« 
remainder  was  laid  out  in  the  purchase  of  £2,100,  3  per  cent, 
consoL  annuities. 

The  8th  of  July,  1775,  she  died,  without  revoking  the  will; 
William  Arnald  proved  the  will  in  the  Ecclesiastical  Court. — 
The  plaintiff,  by  the  bill,  insbts  that  the  sale  of  the  estate  by  the 
testatrix  was  a  revocation  of  the  will,  and  therefore  that  she  is  en- 
titled to  the  purchase-money  as  part  of  the  personal  estate  of  the 
testatrix.  The  cause  came  on  last  term,  but  the  defendant  Wil' 
Ham  Arnald  having  become  a  lunatic,  and  his  committee  not 
being  a  party,  it  stood  over  on  that  account.  Brook  Bridges, 
the  committee,  being  now  before  the  Court,  the  cause  came  on 
again. 

Mr.  Attorney^General,  for  the  plaintiff — insisted,  that  the  sale 
of  the  estate  was  a  revocation  of  the  will,  even  if  the  parties  who 
claimed  under  it  could  ascertain  that  the  money  in  the  funds  was 
the  very  produce  of  the  sale. 
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Mr.  Madocks  and  Mr*  Hardinge,  for  the  defendant  WilKam         1784. 
Amald ;  and  Mr.  Scott  and  Mr.  Mitford,  for  Maria  Catherine  "^^/^ 

Amald,  the  devisee  of  the  ^200  out  of  the  produce  of  the  estate,  Arnald 
—on  the  other  hand,  contended,  that  this  was  not  a  revocation  Arhald. 
of  the  will,  that  the  testatrix  had  only  done  the  act  herself,  which 
at  the  time  of  making  the  will  she  intended  should  be  done  by  the 
trustees,  and  although  they  will  not  take  it  in  the  form  in  which 
the  testatrix  then  intended,  they  may  have  the  substance,  Savile  v. 
Blacketf  1  P.  W.  777. — ^The  primary  intention  being  that  the 
Aird  part  of  this  estate  intended  to  be  sold  should  go  to  the  chil- 
dren. It  would  be  very  hard  to  defeat  that  intention,  and  leave  them 
unprovided  for,  as  they  must  be  in  this  case.  They  cited  several 
cases  where  mortgages  and  dispositions  for  payment  of  debts  had 
been  held  to  be  revocations  only  oro  tanto,  particularly  Vernon  v. 
Janeif  2  Vem.  241,  also  in  Pr.Ch.  32,  where  Sir  Thomas  Femon 
had  devised  lands  (with  exceptions),  to  be  sold  for  payment  of 
debts,  and  made  a  provision  of  £200  per  annum  out  of  the  ex- 
cepted lands  for  his  wife  for  life ;  afterwards  he  and  his  wife  joined 
in  a  mortgage,  and  levied  a  fine,  and  he  executed  a  deed  of  trust 
to  sell,  for  payment  of  debts,  the  surplus  to  him  and  his  heirs,  and 
it  was  held  not  to  revoke  the  provision  for  the  wife.  To  the  same 
purpose  also  Rider  v.  Wager ^  2  P.  W.  S28,  where  a  mortgage  by 
cfeed  and  fine  was  held  a  revocation  pro  tanto  only,  and  Sparrow 
▼.  HardcastUy  S  Atk.  798,  where  mortgages  and  conveyance  for 
payment  of  debts  ate  held  not  to  be  revocations;  and  although  this 
case  is  not  expressly  within  the  exceptions,  it  may  be  held  that 
these  devises  are  equivalent  to  legacies  of  the  third  parts,  or,  at 
htat,  the  counsel  for  Maria  Catherine  hoped  her  £200  might  be  £  403  ] 
construed  so  to  be. 

Lord  Chancellor  said,  it  was  a  difficult  thing  to  say  when  a 
legacy  shall  be  so  clearly  specific  that  it  shall  continue  to  be  so  in 
all  events ;  it  would  be  much  easier  to  constnie  it  to  be  pecuniary 
for  the  purpose  of  supporting  it.  A  specific  legacy  is  the  same  at 
law  and  in  equity,  except  in  this  circumstance,  that  at  law  any 
alteration  is  an  ademption ;  but  not  so  considered  here,  when  it  is 
merely  for  a  partial  purpose :  but  in  this  case  there  is  an  absolute 
disposition  made  by  the  will,  and  before  that  can  take  effect,  an- 
other absolute  disposition,  inconsistent  with  it,  is  made  by  the 
testatrix  herself.  His  Lordship  therefore  decreed  for  the  plaintiff 
that  the  will  was  revoked,  and  the  plaintiff  entitled  as  residuary 
legatee  (a). 

(a)  As  to  the  ademption  of  specific      Sec.  yide  AMurner  r,  Macguirtj  pott, 
legacies  by  alteration  of  the  property,      vol.  U.  100. 
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S  Dick.  646. 

Kotwithstanding 
tbe  common 
course  of  the 
Court  is  to  give 
only  40s.  costs 
upon  dismission 
in  a  snit  heard  on 
bill  and  answer; 
jret  if  the  party 
b^  vexations,  foil 
costs  maybe 
ghren. 


MANstL  t.  Bowles. 

^IpHE  <i2iht^  wds  broaght  on  upon  bill  and  answer,  and  appearia(( 
-'''    to  be  vexatious,  and  the  plaintiff  not  to  hate  replied  to  the 
answer?  nierely  to  avoid  cost^ :   The  question  was^  Whetlier  the 
Court  could  ^ve  full  costs',  or  only  40s.  i 

Lot-'d  Chancellor  miiy  yir.Man^ldvfzuzccMlnXtmxh  respect 
to  titeordefof  the  Court,  atid  that  in  such  cases  the  Court  would 
not  hold  itself  bound  by  the  rulb  of  40^.  costs,  but  would  give  the 
uriiole  costs  of  the  veliatious  stilt;  and  that  it  bad  been  so  done  by 
luotA'Hafdwkkey  2  Atk.  288,  atid  3  Atk,  1.— His'Ilordship  there- 
Ibtie  dil-ected  thef  costb  to' be  tSiied  lipoh  the  dismtei^nr  of  tinir 
biU; 
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^eaof  thesUi^ 
inte  of  frandf, 

aveiHnJItV^i 
that  there  was 
no  contract  in 
trrifta^:  second- 
ly, that  there  had 
1>een  no  acts  done 
in  part-perform- 
ance; «ver-mled 
as  double,  and 
ordered  to  stand 
for  an  answer, 
with  liberty  to 
except 


« 

Whitbbbad  vwWainwbioht. 
WhiI-bbbad  v.  I^b'abkes. 

f^ljp^IESE  Were  tliree  plead  put  in  to  a  bill  filed  l>y  the  plaintij^ 
_  '  JVhilt ready  for  a  specific  performance  of  an  agreement  for 
ilie  sale  of  five-twelfth  parts  of  an  estate  called  the  Putteridge 
estate,  in  Hertfordshire  and  Bedfordshire.  Upon  the  death  of 
Sir  Beryamin  JUawlins,  intestate,  five-twelfth  jmrts  of  the  estate 
descended  upon  five^  sisters  of  the  family  of  Arnold^  to  wit,  Sarah, 
married  to  the  defendant  Brockhurst\  Rebecca  Arnold^  spiMter; 
AnHy  married  to  Robert  JVainwright ;  Susannah,  wife  of  Martin 
Pearkes,  and  Mary,  wife  of  John  Pearkes.  In  order  to  sell  the 
estate^  they,  by.  deed,  dated  30th  Ju/y,  1779^  conveyed  their  shares 
to  Miles  Pen/old,  Richard  Tristram,  and  William  Wiltshire,  in 
triist.to  sell,  and  levied  fines,  and  authorized  Robert  Wainwrigkt 
and  Martin  Pearkes,  to  act  in  the  sale  as  their  general  agents. 
JVainwright  w[id  Pearkes  employed  Thomas  Sky nner,  an  auctioneer, 
to  sell  the  estate  in  behalf  of  all  parties,  and  the  plaintiff  entered 
ihto  a  treaty  with  him  for  the  purchase,  of  which  a  memorandum 
was  made  by  Skynner,  in  the  following  terms :  "  The  proprietors 
"of  five-twelfths  of  the  Putteridge  estate  agree  to  sell,  aifter  de- 
"  ducting  land-tax,  quit-rent,  and  every  other  out-going,  for  twenty- 
"  five  }ears  purchase,  and  out  of  that  amount  to  be  deducted  the 
"  value  of  the  tithes,  which  amount  to  about  £140  for  each  share, 
"  the  timber  to  be  valued  by  two  persons,  or  their  umpire/'  This 
memorandum  Mr.  Skynner  sent  to  the  plaintiff,  inclosed  in  the 

following 
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foUowiDg  note :  "  Mr.  Skynner^a  compliments  to  Mr.  WhittreaJ, 
**  informs  him  that  Mr.  fVainwright  and  Mr.  Pearkes,  on  behalf 
**  of  themselves  and  tlie  rest  of  the  family  of  Arnold^  have  fixed 
"  on  Mr.  Maxwell f  of  Grevely,  to  value  the  timber  and  tithes  for 
**  them,  and  wishes  Mr.  Whit  oread  would  appoint  a  time  and  per- 
^  son  to  do  the  same,  which  Mr.  Skynner  has  promised  Mr.  Wkit^ 
*^  bread  would  fix  in  a  few  days.     December  Sd^  1782."     On  the 
2d  of  December  J  WainwrigfU,  with  the  privity  of  the  other  parties, 
wrote  a  letter  to  Tristram  and  Wiltshire^  two  of  the  trustees,  aa 
follows :  ''  Mr.  Skynner  has  agreed  to  purchase  the  five  shares  of 
the  Putteridge  estate  belonging  to  the  Arnold  family,  and  desires 
an  abstract  of  the  title  may  be  sent  him,  and  also  to  have  an  exact 
account  of  the  out-goings  to  which  the  estate  is  subject,  except 
''  tithes,  and  to  be  informed  of  the  names  of  all  the  tenants^  and* 
**  what  rent  each  pays.    I  have  therefore  herewith  sent  you  the  old 
^'  abstract  found  among  Sir  Benjamin  Rawlinis  writings,  togethei' 
"  with  a  copy  of  the  deed  of  the  SO^  July,  1779/and  must  beg 
'^^you  to  perfect  tiie  abstract,  and  to  send  a  copy,  with  the  account 
*^  and  information  mentioned  above,  to  Mr.  Skynner,  as  speedily  as 
*'  possible,  and  to  take  the  conduct  of  the  business  as  attomies  for 
**  the  vendors,  with  whose  concurrence  this  letter  is  wrote,  by 
'*  your^s,  4"^.  Robert  Wain  WRIGHT."    The  trustees  sent  the 
abstract  to  the  plaintiff;  the  surveyors  met  to  value  the  timber,  and 
appointed  an  umpire,  who  made  a  valuation  thereof. — ^llie  plaintifi^'s 
bill  stated  these  facts,  and  insisted  upon  the  several  acts  done  as  be- 
ing a  part-performance  of  the  agreement,  and  further  stated  that  he 
had,  since  the  beginning  of  the  treaty,  kept  a  sum  equivalent  to  the 
purchase-money,  8  or  £9|0C)0  dead  in  a  banker's  hands,  in  order  to 
complete  the  purchase.   The  defendants  put  in  three  several  pleas; 
the  first  was  put  in  by  defendants  Waintvright,  Martin  Pearkes; 
and  Susannah  his  wik,  by  which  they,  as  to  so  much  of  the  bill 
as  sought  from  them  a  discovery  of  any  contract  or  agreement  for 
the  purchase  of  the  five  shares,  8^,  not  in  writing,  signed  by  de^ 
fendants,  or  any  person  by  them  lawfully  authorized,  and  as  to  so 
much  of  the  bill  as- prayed  such  contract  might  be  specifically  per- 
formed, pleaded  the  statute  of  the  9Q  Charles  2,  for  preventing  of 
firauds  and  perjuries,  reciting  the  clause  whereby  no  action  is  to  be 
brought  ''upon  any  contract  or  sale  of  any  lands,  tenements,  or 
'*  hereditaments,  or  any  interest  in  or  concerning  them,  unless  the 
'*  agreement'  upon  which  such  action  shall  be  brought,  or  some 
'*  memorandum  of  note  thereof  shall  be  in  writing,  and  signed  by 
"  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
"  by  him  lawfully  authorized!*    The  defendants  averred,  "  that  no 
**  contract  or  agreement  for  the  sale  of  the  said  shares  of  the  said 
*'  estate,  or  of  any  share  or  interest  therein,  to  or  for  the  benefit  of 
*^  the  plaintiiT,  or  any  other  person,  nor  any  memorandum  or  note 
of  any  such  agreement,  was  in  writing  signed  by  the  defendants, 
or  any  other  person,  by  defendants  thereunto  lawfully  authorized; 

**  wilhio 
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1 784.         '^  within  the  meaning  of  the  statute.''    They  also  averred,  tfaaf 
N^-v^  '^  no  matter  or  thing  whatsoever  had  been  done  toward  perform- 

Whitbread  '<  ance  of  such  agreement,  as  by  plaintiff  pretended  to  have  been 
Brockhcrst  "  niade,  unless  the  acts  after-mentioned  can  be  construed  as  a  part 
Sic,  '  *^  performance  of  such  agreement.''  1  hey  there  admit  the  appoint- 
ment of  surveyors,  and  that  they  met ;  the  abstract  of  the  title  being 
$ent ;  and  the  letter  of  Wainwright :  *'  which  acts,  defendants  are 
''  advised,  and  submit  to  the  judgment  of  the  Court,  are  not  acts 
"  which  ought  to  be  deemed  a  part  performance  of  the  agreement 
it  alledged  by  the  bill  to  have  been  made."  The  defendants,  by 
tjbeir  answer,  denied  any  authority  given  to  them  by  the  other 
parties,  or  by  them  to  Ski/niier,  to  sell  or  dispose  of  their  interests 
m  the  said  shares.-7-The  pleas  of  the  other  defendants  were  the 
same,  except  that  in  the  averment  of  no  acts  having  been  done  in 
part-performance,  they  did  not  except  the  acts  specified  in  the  plea 
of  nainwright* 


Mr.  Ambler,  in  support  of  the  pleas,. — stated  the  prayer  of  the 
l)ill,  and  the  several  transactions,  and  said  there  were  two  defects 
in  the  agreement,  which  rendered  it  null  under  the  statute.  First, 
There  was  no  memorandum  signed  by  the  party.  Second,  Shynner 
bad  no  authority  from  them,  and  even  if  he  had,  he  has  not  signed 
the  agreement.  If  there  has  been  no  such  memorandum  in  writing 
as  the  statute  requires,  the  plea  is  proper  as  to  the  discovery ;  for 
an  agreement  not  within  the  statute  cannot  be  enforced.  It  is  true, 
that  if  by  his  answer  the  defendant  admits  the  agreement,  that  ad- 
mission takes  it  out  of  the  statute ;  for  there  is  no  longer  any  danger 
of  perjury,  so  that  the  Court  may  then  carry  the  agreement  into 
execution. — ^Therefore  a  plea  of  the  statute  to  a  bill  for  the  dis- 
covery of  an  agreement  not  in  writing  is  proper.  Then  as  to  the 
plea  to  relief:  The  agreement  or  memorandum  drawn  up  hySkyn* 
ner  is  not  within  the  statute ;  there  is  no  agreement  signed  or  put 
in  writing  by  a  person  having  sufficient  authority.  Then  if  the 
plea  be  such  as  to  destroy  the  agreement,  are  the  facts  stated  as 
part-performance  sufficient  to  support  it  i  Mr.  fVainwrighfs  plea 
excepts  three  acts,  the  valuation  of  the  timber,  the  sending  the  ab- 
stract, and  his  letter  to  the  trustees. — ^These  are  acts  very  proper 
to  be  met  by  a  plea,  for  your  Lordship  can  judge  as  well  of  them 
£  407  ]  in  this  manner,  as  at  the  hearing  of  the  cause. — ^These  acts  cannot 
.  amount  to  a  part-performance :  acts  for  that  purpose  must  be  such 
as  zviil  be  prejudicial  to  the  party  doing  them,  if  the  agreement  is 
not  carried  into  execution.  This  was  laid  down  in  Gunter  v. 
Horsely,  in  Trinity  Term,  1776.  They  must  be  acts  also  with 
the  manifest  intention  of  being  in  part-performance.  Foxcroft  v. 
Lister,  cited  2  Vern.  45G :  they  must  be  acts  like  those  in  that  case, 
wuich  could  not  be  done  with  any  other  intent ;  part  of  the  house 
was  pulled  down,  and  a  new  part  built :  but  the  mere  delivering 
of  an  abstract,  the  meeting  of  parties,  or  valuing  timber,  which 

are 
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«rc  acts  merely  preparatory  to  a  sale,  cannot  be  such  acts.    This  1784. 

appears  from  haw/cins  v.  Holmes,   I  P.  W.  770,  citing  that  of  }^^^^ 

Ithtl  V.Potter.     It  appears  the  act  must  be  a  material  act. — ^The  Wbitbread 

acts  done  here  would  not  be  prejudicial  to  the  plaintiff,  if  tlie  Brockhurst, 
agreement  was  not  carried  into  execution.  &c. 

Mr.  Selwun  (on  the  same  side). — It  is  taken  for  granted  in  the 
bill,  that  Pearkes  and  Wainwriffhty  who  had  themselves  only  two- 
fifth  parts,  were  authorized  by  the  other  parties,  and  that  Ski/nner 
had  a  proper  authority;  but  neither  of  these  appears  upon  the 
Mrhole  case,  and  if  they  did,  still  it  would  be  necessary  under  the 
statutes  that  the  person  having  authority  should  sign  the  agreement. 
The  objection  to  the  plea  is,  that  they  do  not  meet  die  case  made  by 
the  bill,  that  charging  an  agreement  in  writing,  though  not  signed,  yet 
drawn  up  by  a  person  Slaving  proper  authority,  and  the  pleas  being 
to  the  discovery  of  an  agreement  7iot  in  writing.  But  this  method 
of  pleading  the  statute  must  be  right,  otherwise  the  plaintiff  would 
in  all  cases  be  sure  of  a  decree ;  for  by  charging  in  his  bill  a  case 
out  of  the  statute,  the  defendant  would  be  obliged  to  answer,  and 
the  admission  in  the  answer  would  bring  the  case  within  the  au- 
thority of  Croyston  v.  Banes,  Pr.  Ch.  208,  and  Symondson  v. 
l^weed^  Pr.  Ch.  374.  But  this  plea  has  been  held  to  be  good, 
even  when  there  has  been  a  part-performance.  Hollis  v.  H^/nling, 
1  Vem.  151. — Sanison  v.  Butler,  And  if  these  cases  should  not 
be  allowed  to  be  law,  yet  the  plaintiff  here  has  failed  in  a  very 
material  point :  he  has  stated  no  one  act  which  could  be  a  part- 
performance. — Acts  carried  much  farther  than  these  have  been 
held  insufficient,  Seagood  v.  Meale  and  Leonard,  Pre.  Ch.  56o. 

Mr.  Mitford  (on  the  same  side). — It  is  necessary  to  consider  the  [  408  ] 
statate  with  accuracy :  it  has  several  clauses,  and  confusion  arises 
from  not  distinguijliing  the  cases  as  they  fall  under  the  different 
clauses.  The  first  clause  relates  to  the  creation  of  estates ;  the 
third  to  the  surrender,  assignment,  or  grant  of  existing  estates ;  the 
fourth  (on  which  the  present  question  arises)  takes  away  the  right 
of  action  upon  a  contract  for  lands,  unless  it  shall  be  reduced  into 
ivriting  in  the  manner  therein  required.  The  seventeenth  clause 
relates  to  the  sale  of  goods.  The  cases  on  the  statute  have  referred 
to  five  different  clauses ;  the  first  makes  the  estates  therein  men- 
tioned only  estates  at  will. — ^The  first  case  upon  it  is  Hollis  v. 
Whitingy  1  Vern.  151 ;  that  was  upon  the  creation  of  an  estate  by 
the  grant  of  a  lease.  There  possession  was  a  necessary  ingredient 
in  the  case,  for  otherwise  the  estate  could  not  have  been  created 
by  parol. — This  distinguishes  the  cases  upon  tttis  clause  from  the 
others.  The  difficulty  there  was,  whether  the  agreement  was  vdd, 
the  estate  being  so.  In  Hollis  v.  Edwards,  1  Vem.  159,  the  agree- 
ment was,  that  the  contract  should  be  reduced  into  writing,  and  it 
was  sent  to  taw  to  obtain  damages  for  not  havmg  reduced  it  into 

Vol.  I.  c  c  writing. 
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1784.         writing.     On  the  third  clause  no  doubt  has  arisen,  and  there  is  no 
^-^^^*^  case.     On  the  fourth  the  principal  questions  have  arisen.    There 

Wbitrrbad     is  a  difference  between  it  and  the  first.     The  first  requires  the 
Brock HuRtT      ^S^i^t  to  be  authorized  by  writing,  which  this  clause  doth  not. 
ike.  We  arc  to  contend  there  is  no  agreement  in  this  case  properly 

entered  into  under  the  statlte.     S/cynner  is  sworn  by  the  answer 
to  be  the  agent  of  the  plaintiff,  not  of  the  defendants ;  if  be  wai 
the  agent  of  the  defendants,  here  is  no  agreement  signed  by  him.  . 
In  the  letter  to  the  trustees,  fVainwright  says,  ''  Mr.  Skynner  \m 
agreed ;"  this  seems  to  imply  that  Skynner  was  the  agent  of  the 
plaintiff,  rather  than  of  the  Arnold  family,  and  the  whole  shews 
that  no  precise  contract  was  then  made,  but  that  all  was  preparatory 
to  a  subsequent  treaty. — ^^fhe  case  therefore  cannot  be  supported, 
unless  Mr.  fVhitbread  can  shew  subsequent  acts  to  have  been  doie 
amounting  to  a  part-performance  of  the  agreement.     Courts  ef 
equity  have  in  some  cases  decreed  a  specific  performance  of  parol 
agreements,  but  the  only  ground  upon  which  they  have  so  decreed 
has  been  upon  fraud.    The  first  case  was  before  Lord  Nottingham: 
it  was  an  agreement  for  the  execution  of  an  absolute  convey* 
ance,  and  a  defeasance,  the  conveyance  being  executed,  the  other 
r  409  ]        P^^'^y  refused  to  execute  the  defeasance.    There  one  thing  was  ob- 
tained where  another  was  intended,  and  that  being  a  species  of 
fraud,  the  Court  relieved.     Some  other  cases   followed   on  the 
same  ground,  among  the  rest  Sir  George  MaxwelUs  case.    So 
nhere  the  execution  of  the  agreement  is  prevented  by  firaud,  u 
was  the  case  in  Foxcraft  v.  Lister,  in  Gilbert's  Reports.    Thit 
was  followed  by  several  cases,  all  of  the  same  nature,  that  there  is 
some  circumstance  which  makes  the  refusal  to  execute  the  agree- 
ment fraudulent.     The  case  2  Ch.Ca.  135.  is  taken  to  shew  that 
payment  of  money  is  a  part-performance ;  but  that  case  applies  to 
the  seventeenth  clause  of  the  statute,  not  to  the   fourth.     But  in 
tliis  case  none  of  the  acts  amount   to   a  part-performance ;  there 
is  no  one  of  them  so  material  as  to  be  prejudicial  to   the  plaintiff  if 
the  agreement  is  not  performed.     £ven  in  cases  where  possession 
has  been  delivered,  it  must  appear  to  have  been  so  unequivocally, 
and  as  a  part-performance,  otherwise  it  is  not  suflicient.     Where 
the  intention  of  the  act  has  been  equivocal  it  has  never  been  held  ts 
'  part-performance ;   this  appears   from  Hollis  v.  IVkiting^    and  io 
several   of  the  other  cases  in  1  Yarn,  and  more  particularly  fifom 
that  of  Colev.  IVhitey  before  Lord  Camden  in  1767,  where  there 
was  an  agreement  for  a  lease  for  four  years,  and  the  bill   charged 
that  possession  was  given ;  defendant  pleaded  the  statute,  and  bj 
his  answer  denied  that  possession  was  delivered  in  part-performance 
and  swore  that  the  plaintiff  obtained  it  wrongfully.    The  plea  wu 
allowed,  and  Lord  Camden  said,  that  the  giving  instructions  for 
a  lease  could  not  make  part  of  the  case  as  a  part-performance* 
Upon  the  whole,  1  contend  that  the  acts  here  stated  cannot  be 
iiifficieat  as  a  part-performance* 
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Lord  Chancellor, — ^Tbe  plea  in  this  case  is  very  peculiar ;  per-  1784. 

h^ps  it  would  have  been  better vto  have  demurred,  for  though  the  Vi^vw 

course  of  the  Court  has  been  to  admit  these  pleas  of  the  statute,  I  Wiiitbrbad 
do  not  see  the  reason  of  it,  as  it  is  a  pubhc  statute.  As  to  the  BaocKHuasx 
averment,  I  doubt  whether  the  plea  can  traverse  the  facts  in  the  scc.       ' 

bill.  The  other  question  is  new  ;  I  doubt  whether  the  two  facts 
of  there  being  no  agreement  in  writing,  and  of  there  being  no 
act  done  in  part-performance,  can  be  joined  in  the  same  plea^ 
without  making  it  multifarious,  and  if  it  is  so,  it  cannot  be  pleaded. 
But,  in  the  first  place,  I  have  great  doubt  whether  you  can  put  a  [41^] 
negative  on  the  bill,  or  your  averments  must  not  be  collateral  to 
the  bill. 

Mr.  Selmyn, — In  pleas  of  the  statute  of  limitations  that  is  fre- 
quently done ;  if  the  bill  states  that  the  cause  of  suit  arose  in  that 
or  the  former  year,  the  plea  of  the  statute^  with  an  averment  that 
It  did  not  arise  within  six  years,  contradicts  the  allegation  of  th» 
liill. 

Lord  Chancellor » — I  doubt  that  case  to  have  ever  been  deter« 
mined,  and  I  am  not  satisfied  with  the  principle  of  it. 

Mr.  Mansfield,  for  the  plaintiff. — ^The  only  question  now  before 
the  Court  is,  whether  the  plea  as  pleaded  can  be  supported.  The 
merits  are,  for  the  present,  out  of  the  case ;  all  the  pleas  go  to  a 
rarol  agreement,  though  no  parol  agreement  was  stated  in  the  bill. 
Then  the  question  is,  whether  the  agreement  was  reduced  into  writ- 
Hig  by  a  person  authorized  so  to  do.  Skynner  was  authorized  by 
fVainwnght  and  PearkeSy  whose  "wives  were  entitled  to  two  of  the 
twelfth-parts,  and  the  agreement  is  in  the  terms  of  '*  The  proprie- 
^  tors  of  five-twelfths,  S^c"  Then  it  is  said,  this  is  not  an  agree- 
ment signed.  Why  not  ?  It  could  not  be  disputed,  that .  if  a  man 
wrote  an  agreement  himself,  "ji.  B.  agrees  to  sell,**  it  would  be 
sufficient.  This  is  decided  in  the  case  of  a  will,  that  the  testator 
potting  his  own  name  at  the  commencement,  is  equivalent  to  his 
signing  it,  yet  the  statutes  there  expressly  require  signing.  Tlien 
instead  of  die  parties  themselves  writing  the  agreement  it  is  written 
by  Skynner,  as  their  agent,  he  calls  them  "  the  proprietors,  ^c." 
which  is  just  as  well  as  if  he  had  eniTmerated  their  names.  Seagood 
T«  Meale,  is  a  very  different  case  from  this,  thei^  the  note  did  not  spe- 
cify the  price  or  other  circumstances  of  the  bargain.  Here  it  is  to 
sell,  after  certain  deductions,  at  25  years  purchase ;  so  that  in  this 
case  there  is  no  uncertainty.  Then  the  valuation  of  the  timber  is 
certainly  a  very  material  act,  and  attended  with  a  considerable  ex- 
peoce  to  the  plaintiff.  Wainwrighfs  letter,  though  perhaps  not 
strictly  a  part-performance,  affords  strong  evidence  that  he  had  en- 
tered into  an  agreement,  the  language  is  that  of  a  man  who  has 
Viaii  a  ctmtraci.    These  are  the  material  circumstances  on  which 
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1784.         the  bill  is  founded,  and  the  only  question  at  preseiit  is  whether  tbt 
^^-vw  plea  is  well  pleaded,  and  upon  that  head  it  appears  to  be  perfecilj 

Vhitfrbad     anomalous,  it  does  not  meet  any  allegation  of  the  bill.     It  is  pro- 
BBocKHORra.    perly  a  plea  of  no  agreement  in  writing,  for  it  cannot  be  a  plea  of  a 
&c.  public  law.     fiut  the  bill  did  not  go  upon  a  parol  agreement,  but 

[411]  expressly  on  the  ground  that  the  contract  had  been  reduced  into 
writing.  The  plea  of  fVainwright  and  Pearkes  is  partly  a  plei, 
and  partly  a  demurrer,  for  it  admits  facts  and  submits  the  effect  of 
them  to  the  Court;  it  denies  facts  alledged,  and  then  goes  on  to 
say  that  no  acts  were  done,  save  such  and  such.  A  plea,  in  order 
to  be  good,  must  be  capable  of  being  replied  to,  and  of  g(Mng  to 
^  issue,  but  it  is  impossible  to  reply  to,  or  take  an  issue  upon  the 
facts  stated  in  this -plea ;  but  they  desire  your  Lordship's  opinioa 
upon  these  facts. — This  is  more  like  a  demurrer  than  a  plea. — ^Tbe 
other  pleas,  though  not  open  to  this  objection,  are  ako  excepUco- 
able  on  other  grounds. — ^lliey  are  double  pleas.  First,  That  finat 
was  no  agreement  in  writing ;  secondly,  that  no  act  was  dcme  ia 
part-performance:  whereas  the  office  of  a  plea  is  to  state  some 
single  fact  by  which  the  plaintiff  is  estopped  from  going  into  the  en- 
quiry made  by  his  bill.  This  is  of  itself  a  sufficient  objection  to  the 
pleas.  I  remember  a  plea  over-ruled  by  your  Lordship  on  that 
ground  alone. — ^The  plea  therefore  ought  to  be  OYer-ruled,  wkidi 
will  be  no  injtistice  to  the  parties ;  the  defendants  will  be  obliged  to 
discover  the  letters,  and  the  merits  will  be  easily  decided. 

Mr.  Madocks,  on  the  same  side. — Wainwrighfs  plea  seems  to 
be  open  to  this  objection.  That  it  does  not  tend  to  put  an  end  ta 
the  suit,  for  the  averment  being  that  no  act  has  been^  done  in  part- 
performance,  if  the  plea  be  replied  to  and  put  in  issue,  it  remains 
to  be  decided  what  the  effect  of  those  acts  will  be :  with  respect  to 
the  others,  the  question  is,  whether  they  are  not  matters  of  answer 
rather  than  plea.  If  a  man  states  in  his  bill  a  contract  generally, 
and  the  defendant  pleads  the  statute,  and  no  contract  in  writing, 
this  plea  is  inconsistent  with  the  bill,  which  only  stated  a  contract 
generally.  The  office  of  a  plea  is  to  confess  and  avoid,  it  therefeie 
must  take  the  facts  in  the  bill  to  be  true ;  but  if  the  bill  states  the 
contract  to  be  in  writing,  and  the  bill  is  false  in  so  stating  it,  fhatb 
not  matter  of  plea,  but  of  answer ;  and  if  he  by  answer  denies  ge- 
nerally that  there  was  an  agreement  in  writing,  it  is  no  matter  of 
exception  that  he  has  not  denied  a  parol  agreement.  Now  in  this 
[  412  ]  c^^  it  is  expressly  stated  in  the  bill,  first,  that  tliere  was  a  contract 
in  writing ;  secondly,  that  acts  were  done  in  part-performance  of 
that  agreement.  The  plea  is,  that  there  was  no  contract  in  writ- 
ing, and  that  no  acts  were  done  in  part-performance.  This  is  an 
answer,  not  a  plea:  it  is  direct  denial  of  the  case  made  by  the  bill. 
The  bill  states,  that  Pearkes  and  fVainwright  .were  authorized  b; 
the  other  proprietors  to  act  for  them,  and  that  5Jtyoner  was  up- 
pointed  by  them  to  treat  for  the  sale,  and  that' he  committed  the 
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peement  to  ^Titing,  and  insists  that    these  acts  put    together,  1784, 

nount  to  an  agreement  in  writing  signed  by  a  person  duly  autho-  w^/w 

aeed.     This  fact  the  plea  denies,  which  denial  is  certainly  matter  Whitbrbad 

f  answer,  not  of  plea.     The  other  point  arises  upon  the  part-per^  Brockhurit 

mnance,  the  bill  states  the  employment  of  the  surveyors  to  value  Scc. 
le  timber,  which  is  certainly  a  very  material  act,  as  by  it  the 
lamtiff  incarred  a  considerable  expence. 

Lard  Chancellor, — I  do  not  recollect  any  case  where  an  act 
sereiy  introductory  or  ancillary  to  the  agreement,  though  attended 
ith  expence,  has  been  held  a  part-performance. 

-  Mr.  Madocks. — I  believe  there  is  not  any^  such  case,  but  it 
ttonzly  fortifies  die  fact  of  there  having  been  an  agreement.  Here 
he  plea  being  to  an  agreement  not  signed,  is  contrary  to*  the  very 
HMtioD  of  the  bin.  It  brings  no  new  fact  in  issue. — A  plea  can- 
lot  bring  the  law  in  issue. — ^The  question  to  be  decided  is,  whether 
Vainwrtghfs  letter  amounts  to  an  agreement  in  point  of  law,  this 
I  the  oflSce  of  an  answer,  from  whence  the  question,  will  arise  at 
fie  hearing  of  the  cause. — The  forms  of  the  statute  have  in  many 
rues  not  been  insisted  upon,  so  as  the  substance  has  been  complied 
Mth.  So  if  a  person  sign  a  writing  referring  to  another  writing, 
fbich  contains  the  explicit  terms  of  the  agreement,  this  has  been 
idd  to  be  equally  good  as  if  the  whole  were  in  one  paper  and 
[igned.  And  the  question  in  this  case  will  be,  whether,  there 
leingau  agreement  in  writing,  the  Statute  has  not  been  substantially 
XMnpJied  with.  On  the  whole,  I  argue  that  these  pleas  contaia 
feiatter  of  answer,  not  of  plea,  and  ought  to  stand  for  an  answer. 

Mr.  Scottf  on  the  same  side. — When  once   the  Court  laid  it 
lown  that  a  part-performance  shall  take  the  case  out  of  the  statute,        f  413  1 
it  seems  to  have  been  impossible  to  plead  the  statute  to  a  bill       ^ 
ivhicb  charged  facts  of  part-performance.     For,  supposing  issue 
to  be  taken  upon  such  a  plea,  and  every  fact  in  the  plea  found  to 
be  untrue,  still  no  parol  agreement  would  be  found,  upon  which 
Are  whole  case  must  be  grounded,  and  your  Lordship,  though  you 
shofild  think  the  facts  sufficient  to  take  the  case  out  of  the  statute, 
could  not  give  the  relief. — ^This  is  inconsistent  with  the  nature  of 
a  plea,  which  must  be  conclusive  upon  the  matter  in  controversy. 
But  I  deny  it  to  be  a  eeneral  rule  that  the  defendant's  admission  of 
a  parol  agreement  shall  take  the  case  out  of  the  statute ;  for  though 
be  admits  the  agreement,  yet  by  pleading  the  statute,  he  avoids  it ; 
and  by  his  insisting  in  his  answer  on  the  statute,  he^hall  have  the 
iame  advantage  as  upon  a  plea.     This  appears  from  ]  Eq.  Ab.  19, 

5 A;  3.  Croyston  v.  Bunes^  Pr.  Ch.  208.  and  Lord  Canidens  opinion 
Q  Cole  V.  fVkite :  though  I  admit  in  one  case,  St/mondson  v.  Tweed, 
Fr.  Ch.  374.  and  Gilb.  55.  the  distinction  of  insisting  or  not  upon 
iha  statute,  is  not  taken. 

Mr. 
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1784.  Mr.  Wooddesorif  on  the  same  side,  cited  2  Freem.  £68.  281* 

wv^  5Viii.  Abr.522.  5£3.  9  Mod.  37«  as  cases  contradicting  the  aii- 

Whitbrbad     thority  of  Mollis  v.  Whiting. 

&c.  '  Lord  Chancellor. — ^^Before  Mr.  Ambler  replies  I  wish  him  to 
consider  M'hat will  be  the  effect  of  a  judgment  upon  these  pleas; 
they  point  at  the  relief  and  at  the  discovery,  but  to  tins  last  only, 
as  leading  to  the  relief,  and  they  apply  only  to  a  parol  agreemeot, 
which  the  bill  does  not  state;  the  judgment,  therefore,  could  only 
be  a  declaration  that  it  is  either  a  written  agreement  or  not. — ^Thea 
it  must  be  considered  how  far  the  Court  can  entertain  (i)  a  double 
plea,  saying  both  that  there  was  no  agreement  in  writing,  and  that 
there  was  no  part-performance,  and  how  you  would  introduce  such 
a  plea  to  a  bill,  which  rests  upon  the  part  execution « — ^It  has  been 
suggested  with  great  clearness  by  Mr.  Mitjbrd,  that  the  Court  has 
decided  cases  of  part-performance  on  the  ground  of  a  fraud  upon 
the  person  performing,  not  that  the  agreement  was  not  originally 
within  the  contemplation  of  the  statute. — But  yet  on  the  other  side 
of  the  hall  they  have  decided,  on  great  argument,  that  an  agree- 
ment partly  performed  was  not  within  the  original  conception  of 
the  statute.  The  argument  will  be,  that  the  plea  must  meet  botb 
the  original  agreement  and  the  part-performance. — I  do  not  mean 
^  to  declare  immediately  that  such  a  plea  cannot  be,  but  it  strikes 
L  ^14  J  me  as  a  new  plea.  In  the  next  place  it  will  be  necessary  to  con- 
sider what  part  of  the  bill  you  have  not  answered  to,  for .  if  the 
whole  is  answered,  that  is  a  waiver  of  the  plea ;  and  upon  lookiif 
into  the  answer  it  seems  as  if  the  whole  was  answered.  There  are 
several  other  matters  also  to  be  considered  :  First,  whether  the  use 
of  a  plea  and  au  answer,  under  the  statute  29  Ch,  2,  be  to  deny 
the  transaction,  and  whether,  if.  the  party  admits  the  transaction, 
he  can  nevertheless  be  permitted  to  take  the  benefit  of  the  statute* 
If  he  only  admits  the  circumstances  of  the  case,  and  not  a  direct 
agreement,  I  see  no  reason  why  he  should  not  bind  the  Court  as 
much  as  by  refusing  to  answer.  It  is  in  reference  to  the  applica- 
tion of  the  plea  in  other  cases  that  1  say  these  questions  should  be 
discussed,  not  for  the  sake  of  the  present  case,  in  which  I  must 
go  so  far  as  to  aay  I  aai  sorr^  t)ie  merits  are  not  before  me^ 

Mr.  Ambler,  in  reply .-^I  conceive  a  plea  in  bar  to  be  where  dia 
defendant  makes  an  averment  of  a  fact  not  appearing  upon  the 
face  of  the  plaintiff's  bill,  which  if  true,  puts  an  end  to  the  plain- 
tiff's claim:  and  in  this  it  differs  from  a  denmrrer,  which  sbewc* 
from  matter  upon  the  face  of  the  bill,  that  the  plaintiff  is  not  en- 
titled to  the  relief  prayed.  All  matters  which  will  make  a  defence, 
it  is  true,  cannot  be  pleaded,  for  a  plea  must  not  be  crouded  with 
;i  vjwiety  of  matters;  if  it  is,  it  puts  an  end  to  the  plea,  because 

Ci)  Vide  X  P,  W.  766. 
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it  no  Ipnger  answers  the  end  of  a  plea,  whichis  to  save  timey  ezpence^  1 784. 

and  vexation,  by  bringing  the  cause  to  a  short  conclusion.     But  v--^-*^ 

where  it  comes  to  a  short  fact,  then  it  is  proper  in  the  shape  of  a  Whitbread 
plea,  such  as  the  plea  6f  a  deed,  by  which  the  plainiiff  appears  to  BaocKHuatT 
be  only  tenant  for  life  to  a  bill  grounded  on  his  being  tenant  in  tail.  6cc. 

So  a  plea  of  the  statute  of  limitations,  which  puts  an  end  to  the 
demand.  And  it  is  not  necessary  that  it  should  be  one  simple  fact, 
for  if  it  consists  of  two  or  three  facts  tending  to  the  effect  it  is 
equally  good,  as  in  the  case  of  Harrison  v.  Southcote,  1  Atk.  52S. 
It  is  sufficient  that  the  facts  pleaded  are  consistent. — In  this  case 
the  pleas  go  both  to  the  discovery  and  to  the  relief.  With  regard 
toihe  discovery,  two  objections  are  taken  to  the  pleas ;  first,  on  the 
merits,  that  there  ought  to  be  a  discovery  ;  secondly,  on  the  form, 
&at  they  are  ill  pleaded. — With  respect  to  the  discovery  it  was 
proper  to  plead ;  for  if  a  discovery  was  obtained,  though  of  an 
agreement  not  warranted  by  the  statute,  the  Court  would  have  [  415  ] 
decreed  a  performance.— -This  is  established  by  the  cases  cited 
before  of  Croj/ston  v.  Banes,  and  Symondson  v.  'I  weed,  in  Pr.  Ch. 
•nd  also  by  that  of  Wanley  v.  Sawbridge,  in  the  Exchequer,  in 
Master  Term,  4  Geo.  2. — ^"ilien  as  to  the  form  of  the  plea,  one 
otjection  taken  is,  that  it  is  pleaded  to  the  discovery  of  an  agree- 
ment not  in  writing,  whereas  the  bill  states  a  contract  in  ttriling. 
But  upon  looking  mto  the  bill  it  appears  the  defendants  are  inter- 
rogated to  the  contract  in  writing,  and  to  anu  other  contract  entered 
into  by  them,  which  justifies  the  plea. — ^1  hen  as  to  the  objection 
to  the  plea  to  the  relief ;  it  is  argued  two  ways :  first,  that  the 
statute  could  not  be  pleaded  to  this  bill;  second,  tiiat  the  aver- 
ments are  wrongly  made.  The  case  of  Hawkins  v.  Holmes,  in 
1  P.  W.  seems  much  in  point,  and  it  is  observable  that  the  fourth 
clause  of  the  statute  bars  the  remedy  only,  it  does  not  nullify  the 
contract;  therefore,  unless  the  defendant  pleads  the  statute,  the 
Court  will  decree  performance,  and  then  I  think  they  were  proper 
in  pleading  it  Then,  as  to  what  has  been  said  as  to  the  facts  al- 
ledged  in  the  bill  to  have  been  done  in  part^performance ;  where  a 
defendant  pleads  this  act,  he  must  shew  his  plea  to  be  good,  by 
clearing  the  case  of  any  fact  which  would  take  it  out  of  the  statutes. 
This  makes  the  averments  a  necessary  part  of  the  plea,  the  facts 
must  either  be  pleaded  to  or  denied,  and  this  is  done  here.  They 
have  stated  in  the  bill  three  particular  acts  done  in  part-perform- 
ance. The  defendants  have  admitted  the  facts  and  avoided  them, 
aod  said  that  they  are  not  acts  amounting  to  a  part-performance. 
Suppose  the  pleas  to  be  over-ruled  and  the  cause  to  come  to  a 
hearing,  the  plaintiff  could  go  into  no  proof,  they  would  read  the 
admission  from  the  plea ;  the  question  therefore  is  ripe  for  the 
Court's  opinion,  which  b  strictly  the  office  of  a  plea. — ^They  then 
object  that  this  is  a  double  plea :  1  admit  a  double  plea  is  bad,  but 
this  is  no  double  plea ;  a  double  plea  is  not  where  difierent  matters 
kat  inconsistent  matters  are  pleaded :  for  instance,  a  man  cannot 
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plead  that  he  is  a  purchaser  without  notice^  aii^  go  on  to  say,  that 
if  he  is  not  a  purchaser,  he  is  a  mortgagee  with  twenty  years  pos- 
session ;  but  in  these  pleas  there  is  no  inconsistency.  This  brii^ 
me  to  consider  the  acts  a^edged  to  be  done  in  part-performance. 
Haukins  v.  HolmeSy  and  Seagood  v.  Meaky  both  shew  that  the 
acts  done  must  be  material  acts :  payment  of  a  sum  of  money,  or 
the  mere  delivery  of  possession  are  not  sufficient  acts.  All  the 
cfises  shew  that  the  act  must  be  a  material  act,  done  in  punuance 
of  the  Contract,  and  such  as  will  be  detrimental  to  th^  parly  doing 
it,  if  the  contract  be  not  carried  into  execution.  Here  the  acts 
are  not  so  strong  as  in  the  cases,  and  are  in  fact  merely  preparatory 
matters.  If  the  facts  alledged  to  be  done  in  part-performaDce  of 
^n  agreement  are  denied,  it  is  immaterial  whether  such  denial  be 
by  a  plea  or  by  an  answer. — 3  P.  W,  £44,  (in  the  note)  denial  of 
notice  may  either  be  by  the  plea  or  by  answer. 

Lord  Chancellor. — A  very  serious  difficulty  seems  to  me  to 
arise  from  the  different  cases  upon  this  fourth  clause  of  the  statute, 
which  declares  that  no  action  shall  be  sustained  upon  any  contract 
or  sale  of  lands  unless  the  agreement  shall  be  in  writing,  and  at- 
tended  with  the  forms  therein  required.  This  Court  has  adopted 
the  provision  of  the  statute  so  far,  as  to  admit  it  to  be  plead^  to 
bills  for  the  specific  performance  of  such  agreements ;  yet  in  fact 
the  Court  has  in  one  case  admitted  this  plea,  and  in  another  has 
said  that  if  the  defendant  will  admit  the  agreement  b^  answer,  the 
action  shall  be  sustained,  and  this  tends  to  a  more  palpable 
consequence  when  the  plaintiff  by  his  bill  charges  the  ulterior  cir* 
cumstances  as  part  execution  of  the  contract ;  for  1  do  not  at 
present  see  any  means  of  delivering  the  defendant  from  answoing ; 
and  then  to  suy  that  the  action  shall  be  sustained,  at  the  same  time 
that  the  statute  expressly  says  it  shall  not  be  sustained,  seems  lo 
imply  a  manifest  contradiction.  It  should  rather  seem,  that  if 
the  defendant  confesses  the  agreement  in  his  answer,  but  insists 
upon  the  statute,  it  would  be  more  simple  and  conformable  to 
reason  to  say  that  the  statute  should  be  a  bar  to  the  plaintiff's  claim. 
If,  on  the  other  hand,  it  is  roundly  asserted  diat  the  statute  does 
not  apply  to  an  agreement,  \^hich  the  defendant  is  ready  to  admit, 
the  length  of  that  principle  will  be,  that  the  defendant  shall  be 
obliged  to  declare  whether  there  was  such  an  agreement,  and  it 
will  be  like  all  other  cases,  the  defendant  must  assist  the  Court  with 
the  discovery. — This  point  seems,  from  Lord  Camden^s  opinion  in 
Co/e  y.  White,  to  have  struck  him  much  in  the  same  manner ;  but 
as  die  matter  appears  upon  the  case,  I  take  it  if  the  defendant  con- 
fesses an  agreement  short  of  the  >\hole,  and  any  thing  is  left  to 
proof,  the  Court  would  say  that,  so  far  as  it  is  left  to  proof,  the 
plaintiff  shall  not  proceed. — Another  considerable  difficulty  has 
arisen  with  respect  to  the  effect  of  a  part  execution.  There  cer* 
Xainiy  are  cases  which  have  considered  an  agreement  which  hat 

been 
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been  partly  executed  as  never  having  been  within  the  original  view 
of  the  statute ;  and  this  has  been  a  ground  to  induce  the  Court  of 
King*s  Benchy  as  1  am  told,  to  determine  tliis  case  to  be  entirely 
out  of  the  statute.  I  acknowledge  I  always  thought  the  Court  con- 
sidered it  as  fraudulent  in  the  party  to  make  the  contract,  and  to 
lead  on  the  other  party  to  lay  out  his  money  in  the  melioration  c^ 
the  estate,  and  then  to  withdraw  from  the  performance  of  the  con- 
tract.  Indeed,  whether  the  money  has  been  well  or  ill  laid  out  is 
indifferent,  the  fraud  is  the  same.  At  the  same  time  it  must  be 
acknowledged,  that  this  case  is  treated  in  the  books  as  being  out  of 
the  statute  (a).  These  points  deserve  a  great  deal  of  consideration^ 
as  applying  to  other  cases,  but  they  do  not  seem  to  apply  particu-* 
larly  to  this  case ;  nor  do  I  think  I  can  go  into  the  merits  of  the 
case  in  determining  upon  the  form  of  a  plea  (6).  The  question 
before  me  is,  w  hether  it  is  possible  to  put  together,  in  one  plea,  all 
that  is  put  together  in  this  case. — Mr.  Ambler  argues  it  on'  this 
ground ;  that  although  it  is  necessary  the  plea  should  bring  the  matter 
to  a  single  point,  yet  it  is  not  necessary  it  should  be  to  a  single 
fact^  so  as  the  facts  are  consistent.  This  is  not  my  idea,  I  thiuk 
DO  facts  can  be  averred  unless  they  conduce  to  the  one  single 
point,  when  forty  conveyances  may  conduce  to  one  title.  So  ia 
the  Papist's  case  before  Lord  Uardwicke  (c),  every  point  which 
went  to  the  incapacity  might  be  pleaded.  But  here  are  two  points; 
first,  that  there  is  no  agreement  in  writing,  and  this  by  itself  is  an 
admitted  bar  i  but  secondly,  it  goes  on  that  no  act  has  been  doue  in 
part  execution,  which  is  a  totally  distinct  fact.  Whether  you  con- 
aider  it,  as  the  Court  of  King's  Bench  have  done,  as  an  agreement 
,  totally  out  of  the  statute,  or  with  the  court  of  equity,  as  matter  of 
fraud,  they  are  two  pleas  applying  to  cases  of  diiTerent  natures  ; 
distinct,  not  only  in  the  form  of  the  plea,  but  in  the  justice  to  be 
applied  to  them.  1  determine  it  therefore  on  the  ground  of  its 
containing  two  different  and  distinct  points,  and  the  reason  the 
Court  does  not  admit  such  pleas  is,  that  you  may  put  all  the  dif- 
ferent circumstances  together  in  your  answer,  which  you  cannot  do 
at  common  law  ;  therefore  there  is  not  the  same  reason  for  plead- 
ing double ;  but  the  use  of  a  plea  here  is  to  save  time,  expence,  and 
vexation ;  therefore,  if  one  point  will  put  an  end  to  die  whole 
cause,  it  is  important  to  the  administration  of  justice  that  it  should 
be  pleaded ;  but  if  you  are  to  state  many  matters,  the  answer  is  the 
more  commodious  form  to  do  it  in.  If  it  is  asked  why  you  may 
not  bring  two  facts  into  a  plea,  the  answer  is,  that  convenience  does 
not  require  it;  and  the  argument  must  go  to  three  or  to  twenty 
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(tf)  As  to  the  doctrine  npon  the  sab- 
ject  of  part  performance  of  parol 
agreement,  vide  Whitckvrch  y.  *BeviSj 
post,  vol.  ii.  559.  and  the  Editor^s  note 
to  iL  , 

<^;  There  is  a  modi  bejlter  report  of 


the  remainder  of  the  judgment  from  a 
note  of  Sir  Samwl  RomiUyf  i  Ves.  St 
Bea.  15S.  n. 

(c)  Harrison  v.  Shntkcote,  1  Atk« 
528. 


facts* 
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facts.  In  fact  it  would  tend  to  the  very  delay  the  policy  of  justice 
has  meant  to  prevent,  by  admitting  of  a  plea. — ^Tfae  plea  therefore 
must  stand  for  an  answer,  with  liberty  to  except  (a). 


(a)  Upon  the  subject  of  dnplicity  in 
pleading,  y'lde  Nobkisten  ▼.  HasiingSf 
post,  vol.  iv.  S5t.  S.  C.  t  Ves.  jun.  84. 
Corporatum  rf  London  v.  Corporation  of 
JJverpoolf  S  Aiistr.  7S8.  RUcfue  v.  Ayl* 
win,  15  Ven.  79.  IVood  ▼.  Strickland^ 
t  Vet.  Se  Bea«  150.    Bcama  Elements 


of  Pleas  in  Eqnity,  10.  et  seq.  Tha 
mere  surplusage  will  not  vitiate  a  plea 
in  this  respect,  Claridfe  v.  Hovt,  14Ves. 
65-  over-niling  Beachcrqft  v.  Btaekerpft^ 
cit.ib.  As  to  amending  pleas,  vide  Ncv- 
man  v.  WaUxM,  post,  vol.  ii.  143.  and  tha 
Editor's  note  to  It. 


Where  the  penal- 
ty of  a  bond  is 
«nly  to  secure  the 
enioyment  of  a 
collateral  object, 
cqnltv  will  grant 
an  h\fnnction 
agaUistasultlbr 
tEe  recovery,  and 
SB  iaane  gaofiiiMi 
^asM^ficaf  MS,  to 
try  the  real  da- 
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Sloman  t.  Walter. 

TTPON  shewing  cause  why  an  injunction  should  not  be  dissolved, 
^^  the  case  appeared  to  be  thus  :  That  the  plaintiff  and  defendant 
were  partners  in  the  Chapter  coffee-house,  and  upon  entering  into 
the  partnership  it  had  been  agreed  that  the  business  should  be  con- 
ducted entirely  by  the  plaintiff,  but  diat  the  defendant  should  hare 
the  use  of  a  particular  room  in  the  house  whenever  he  thought 
proper,  ^nd,  in  order  to  enforce  thii  agreement,  a  bond  was 
entered  into  by  the  plaintiff  to  the  defendant  in  the  penalty  of 
£500.  After  some  time  the  defendant  demanded  the  use  of  the 
ro6m,  and  being  refused,  brought  an  action  for  the  penalty  of  the 
bond.  Plaintiff  filed  this  bill,  praying  an  issue  to  try  quantum 
damnificatuSf  and  an  injunction  in  the  meanwhile. — He  obtained 
an  injunction  till  answer  or  further  order ;  and  the  answer  being 
now  come  in,  the  only  question,  in  respect  to  continuing  the  injunc- 
tion till  the  hearing,  was  whether  the  penalty  of  the  bond  was 
merely  intended  as  a  security  for  the  enjoyment  of  the  room,  or  in 
the  nature  of  assessed  damages  between  the  parties. 

Mr.  Scott  and  Mr.  Harvey^  for  the  defendant, — contended  the 
injunction  ought  to  be  dissolved,  and  the  defendant  permitted  to 
have  his  remedy  upon  the  bond.  It  was  impossible  a  jury,  upon 
an  issue  of  quantum  damnijicatus,  could  assess  any  other  damages 
than  those  already  assessed  by  tlie  parties  themselves. — ^Tliey  re- 
ferred to  the  case  in  the  House  of  Lords,  where  £5  per  acre 
penalty  for  plowing  up  meadow-land  was  reserved  in  a  lease,  and 
the  Court  of  Chancery  having  relieved  against  the  penalty,  and 
directed  an  issue  to  try  the  actual  damage,  the  decree  was  reversed, 
( JRo^e  V.  Peterson,  6  Bro.  P.  C.  470.)  and  also  cited  2  Atk.  190. — 
May  V.  the  Duke  of  Beaufort,  and  Ch.  Ca.  183. 

Lord  Chancellor  said,  the  only  question  was, — whether  this  was 
to  bt  considered  as  a  penally  or  as  assesKd  damages.    The  rule 

that 
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that  where  a  penalty  is  inserted,  merely  to  secure  the  enjoyment  of 
«  collateral  object,  the  enjoyment  of  the  object  is  considered 
as  the  principal  intent  of  the  deed,  and  the  penalty  only  is  acces* 
sional,  and  therefore  only  to  secure  the  damage  really  incurred,  is 
too  strongly  established  in  equity  to  be  shaken.  This  case  is  to  be 
considered  in  that  light. — ^The  injunction  must  be  continued  till 
the  hearing* (a). 

*  The  same  had  been  done  by  the  late  Lords  Commissioners,  in  a  case  of 
Hardy  v.  Martin^  7th  of  May,  1783  (&),  where  plaintiiT  and  defendant  had   been 

Krtners  as  brandy-merchants ;  on  plaintiff's  quitting  the  bnsiness,  and  selling  the 
kse  and  good-wiU  of  the  shop  to  defendant  for  XSOO,  he  entered  into  bond  in 
«£600  penalty  not  to  sell  for  19  years,  any  quantity  of  brandy  less  than  six  gal- 
lons, within  the  cities  of  London  and  IVestmuuter,  or  five  mites  thereof,  or  to  per- 
mit any  person  so  to  do  in  his  name,  ^c.  Upon  a  breach  action  bronght,  and  a 
Yerdictfor  the  penalty,  plaintiff  filed  this  bill,  praying  that  an  account  might  be 
taken  of  the  actual  damage  sustained  by  defendant,  and  an  issue  directed  for 
that  purpose ;  and  that,  on  payment  of  the  damages,  defendant  might  be  restrain- 
ed  from  taking  out  execution,  for  the  penalty  of  the  bond. — Upon  motion  to  dis* 
solre  the  injunction,  and  cause  shewn,  the  injunction  was  continued  and  an  issue 
directed,  when  the  jury  gave  a  verdict  for  the  plaintiffs  at  law,  (defendants  in 
this  Court),  with  Is.  damages. 
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(a)  In  the  foUowing  cases  the  snm 
secured  has  been  considered  in  the  na- 
ture of  liquidated  damages.  Ponaonbu 
V.  Adams,  6  Bro.  P.  C.  417.  Ed.  Tomf. 
▼ol.  ii.  431.  Ro{fe  v.  Peterson^  cit.  sup. 
Lowe  V.  Peers,  4  Burr.  2x29.  Fletcher 
Y.  Dyche,  2  T.  R.  52.  and  semble,  Cock 
V,  Richards,  10  Ves.  429.  In  the  two 
cases  above  reported,  and  in  Astley  ▼• 
Weldsfn,  2  Bos.  6c  Pul.  346.  Smith  v. 
X>icfcenson,  3  Bos.  &  Pul.  630.  Harrison 
V.  Wright,  IS  East,  Si3.  it  has  been 
considered  as  in  the  nature  of  a  penal- 
ty :  in  which  case  the  remedy  for  a 
breach  is  an  action,  or  issue  quanttan 
damnificatust  and  an  injunction  against 
proceeding  under  a  judgment  for  the 
consideration.  Shackle  v.  Baker,  14 
Ves.  463.  In  Astley  ▼.  PVeldon,  though 
It  was  remarked  to  be  very  dim- 
cult  to  lay  down  any  general  prin- 
ciple upon  these  cases,  it  was  ad- 
flnittcd  to  be  clear,  that  if  a  certain 
4am9ige  lets  than  the  sum  is  made 


payable  upon  the  face  of  the  same  in* 
strument,  it  should  then  be  construed 
to  be  a  penalty ;  that  where  articles 
contain  covenants  for  the  performance 
of  several  things,  and  then  one  large 
sum  is  stated  at  the  end  to  be  paid  up- 
on breach  of  performance,  that  mnst 
be  considered  as  a  penalty.  Lord  Eldon 
also  reprobated  the  principle  stated  in 
several  cases,  that  if  the  sum  would  be 
very  enormous  as  liquidated  damages, 
it  should  be  taken  to  be  a  penalty, 
though  agreed  to  be  paid  in  the  form 
of  a  contract. 

(b)  This  case  has  been  since  report- 
ed, 1  Cox,  26.  Lord  Eldon,  in  AsUey  v. 
fVeldon,  2  Bos.  Sc  Pul.  362.  expressed 
some  doubts  as  to  the  correctness  of 
the  decision,  and  Mr.  Justice  Chambre^ 
who  had  been  counsel  in  it,  observed, 
that  Lord  Mansfieid,  upon  the  trial,  had 
been  inclined  to  think  it  a  case  of  li- 
quidated damages. 
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Earl  Verney  v.  Macnamaba. 


Ao  aiiBwer  liian 
not  be  amended 
after  an  indict- 
BMnt  for  peijniy 
preferred  or 
threatened,  in 
order  to  avoid 
tiie  Indictment. 


TTPON  a  motion  to  amend  a  schedule  to  the  defendant's  answer, 
^  an  indictment  for  perjury  having  been  preferred,  or  at  least 
threatened,  Lord  Chancelloi'  refused  to  interfere,  altboi^  he  took 
it  to  be  clear  that  the  defendant  did  not  intend  to  perjura  himself, 
as  he  had  no  interest  in  so  doing.  That  question  would  be  proper 
before  the  grand  jury,  who,  if  they  thought  the  defendant  did  uot 
intend  to  perjure  himself,  would  throw  out  the  indictment ;  on  the 
other  hand,  if  there  were  ground  for  the  indictment,  it  would  be 
wrpng  for  him  to  interpose  (a). 

Motion  denied*. 

*  The  Reporter  has  been  informed  that  a  fimitar  application  had  been  rejected 
a  few  days  before,  in  the  case  of  Vomx  ▼.  L^rd  WaUhrni^  where,  however,  the 
Jjoird  CmmcMUor  seemed  inclined  to  grant  the  motion,  if  the  affidavit  had  cUm^ 
shewn  it  to  be  a  mistake. 


(a)  A  great  nnrober  of  instances  of 
permitting  and  refusing  amendment  by 
way  of  sapplanextoi  ensiocf ,  (amend- 
ment of  the  original  answer  being  now 
never  permitted),  arc  collected  and 
arranged  in  a  note  to  the  case  of  Lim- 


My  V.  WiU(m^  1  Ves.  &  Rem.  1.50.  Vide 
also  Tenani  v.  WiiMmortt  S  Anstr.  5tt» 
Moggridge  v.  Hodgson^  lb.  443.  HerrM 
V.  Daubenyy  3  Anstr.  717.  Stnmgt  v. 
ColUnSf  2  Yes.  Sc  Bea.  163.  £diMrtfsT. 
M^Leay,  lb.  256, 


[4«0] 

In  Court,  JSosler, 
1783,  before 
liord  Lough' 
i&rought  AshJmnif 
mnAH^thoMj 
Lords  Coromis* 
ttoners,l5th  ilfay, 
1784,— «9thJ<oni- 
«ry,  1785,  before 
.  Lord  TkuHow. 

Vhereynpon  a  sale 
•f  lands,  bonds 
are  taken  for  the 
purchase  money, 
which  are  not 
paid,  mure  whe- 
ther the  vendor 
has  a  lien  i^a 
iheUrnds, 
'  Where  the  mate> 
rial  issue  is  found 
for  the  party  who 
seta  down  the 
eaase  for  further 
directions,  he 
must  have  his 
costs  at  law. 
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Blackburn  and  another,  Assignees  of  Sarah  Clayton,  i 
Bankrupt  v.  Gregson  and  another.  Assignees  of  Thomas 
CasEj  a  Bankrupt  (a). 


QIARAH  CLAYTON,  being  seised  in  fee,  (subject  to  morl- 
gages  to  a  great  amount)  of  Targe  coB^  estates,  and  being  much 
embarrassed  in  her  circumstances,  determined  to  sell  the  estates, 
and  entered  into  contracts  with  Thomas  Case  for  that  purpose,  and 
the  purchase  money  was  settled  at  £30,000.  The  23d  May,  1 774, 
she  conveyed  the  estates,  in  cousideration  of  his  paying  off  mort- 
gages to  the  amount  of  £12,000,  and  the  clear  sum  of  ^17,800 
to  her,  at  instalments,  for  which  three  bonds,  one  for  £12,000, 
one  for  £4,000,  and  one  for  £1,000,  were  given. — Case  had 
been   an   agent   on    the   estate ;  he  entered  into  possession,  did 


'(«)  This  case  is  mueh  more  fully  reported,  l  Cox,  90. 
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acts  of  ownership^  and   paid  a  considerable  part  of  the  moit*         1785. 
gages,   and   also    so    mncfa    of   the    purchase   money,    secured  «^v«^ 

by  the  bonds,   as  to  reduce  the  debt  to  £1,400.      He  made  a     Blackburw 

grant    of  an  annuity  of  £  1,000  per  annum  to Mortice. —       Obegmh, 

Afterwards  both  he  and  Mrs.  Clayton  became  bankrupts ;  and  this 
bill  was  filed  by  Mrs.  Clayton's  assignees,  against  those  of  Cuse, 
to  set  aside  the  purchase  as  fraudulent;  or  contending,  at  least, 
that  the  bonds  not  having  been  paid,  they,  as  representing  Mrs. 
Clayton,  had  a  lien  upon  the  estates  to  the  amount  of  the  pur- 
chase-money. 

Mr.  Kenyon,  for  the  plaintiffs. — ^The  vendor  not  having  re- 
ceived the  money  for  the  purchase  has  an  equitable  lien  upon  the 
estate  as  against  the  vendee ;  though  not  against  a  purchaser  under 
Um  without  notice.  Chapman  v.  Tanner,  1  Vem.  267,  where  the 
land  was  held  to  stand  charged  as  against  the  assignees  of  a  bank-  [  421  } 
rapt.  Pollexfen  v.  Moore,  3  Atk.  273,  a  lieafor  the  unpaid  re- 
aidue  of  purchase-money.  Walker  v.  Preswick,  2  Ves.  622,  where, 
diough  the  principal  case  was  of  a  ship,  in  arguing,  it  was  said 
that  in  case  of  a  conveyance  of  land  that  might  be  resorted  to. — 
If  Lord  Hardwicke's  doctrine  be  right,  the  conclusion  will  be  witK 
the  assignees,  that  they  will  hdve  a  lien  on  the  estate  for  the  re- 
mainder of  the  purchase-money. — >There  is  no  question  with  the 
mortgagees  but  who  is  entitled,  siubject  to  their  claims ;  but,  upoti 
the  renUcharge  to  Morrice,  there  is  a  question,  whether  Case  was 
not  a  bankrupt.  The  conveyance  was  m  1777,  Case  became  bank- 
rapt  in  1778 ;  but  if  the  conveyance  was  fraudulent  it  was  an  a^t 
of  bankruptcy. 

Lord  Loughb&riough. — I  have  a  decided  f%niembrance  of  a         «      ' 
case,  whbre  it  wais  held  a  lien  continued  although  a  bond  was 
given. 

Mr.  Mansfield,  for  the  defendants. — When  the  vendor  takes  a 
personal  security,  the  lien  does  not  remain,  because  the  vendee 
appears  to  all  the  world  as  owner  of  the  estate.  Where  indeed 
no  personal  security  is  given  some  of  the  cases  seem  to  shew  that 
there  is  a  lien,  but  it  is  not  determined  in  Chapman  v.  Tanner. 
It  has  been  said,  in  a  subsequent  case,  the  vendor  had  not  parted 
with  the  deeds. — Pollexfen  v.  Moore  makes  Lord  Hardwicke 
speak  strange  language,  aud  make  as  strange  a  decree. — In  Bond 
▼.  Kent,  2  Vem.  281,  it  was  held  the  seller  had  no  lien  for  the 
sum  for  which  a  note  was  taken. — [n  ^Fowel  v.  Heelis,  14th  of 

June, 

*  F9wel  y.  Heelia  (a)  was  as  follows :— PbunliflT  and  her  son  were  joiat-teiiaiits 
itf  the  manor  of  Great  Ormside  and  other  lands.    By  lease  and  release,  dated 

(a)  S.  C.  1 1  Serjt.  liiWs  MSS.  9. 13 ;  and  15,  lb.  37f  •    S.  C.  Amb.  724. 

the 
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JuM^  1773,  ^bere  the  vendor  had  given  up  the  deeds,  and  had 
taken  bonds,  it  was  held  she  bad  no  lien. 

Mr.  Sprangefj  on  the  same  side. — It  is  not  in  the  power  of 
the  Court  now  to  vary  the  contract.  If  Mrs.  Clatfton  was  now 
alive,  and  filed  her  bill,  the  Court  could  not  relieve  her,  as  sbe 
knew  she  was  taking  a  personal  security. 

Mr.  Kenyan,  in  reply. — ^There  was  a  case  of  this  kind  before 
Lord  Camden,  from  Westmoreland. 

Lord  Lough boroush. — It  was  Powel  v.  Brockway. — ^I  think  it 
was  the  estate  of  me  wife  who  conveyed  to  the  husband,  and 
be  gave  a  bond. — ^The  estate  descended  to  the  son,  who  became  a 
bankrupt. 

'Mr.  Kenyon. — In  this  case,  if  a  mortgage  had  been  executed 
by  Case  to  Mrs.  Clayton,  it  would  have  been  a  lien :  in  point  of 
secresy  that  would  have  been  just  the  same  as  the  money  being 
unpaid. — Here  the  vendee  desires  to  hold  tlie  estate,  aldiough  the 
money  is  not  paid  for  it ;  can  such  a  doctrine  hold  in  a  court  of 
conscience,  or  in  the  mind  of  any  moral  man  i  There  are  three 
cases  one  way,  that  this  is  a  lien. 

Mr.  Scott,  (who  had  not  been  heard  before)  on  the  same  side, — 
■said,  if  no  money  had  been  paid,  or  security  taken,  the  vendee 
would  have  been  a  trustee  for  the  vendor,  and  there  seems  no  great 
difference  where  a  part  only  is  paid. — In  one  case  there  is  a  great 
difference  between  part  of  the  iponey  being  paid,  and  the  whole 
secured,  that  in  a  bill  filed  for  a  discovery  the  party  cannot  protect 
himself  by  a  plea  of  being  a  purchaser  for  valuable  consideration 
from  only  having  secured  the  money,  but  he  must  acttially  have 
paid  it. 

the  and  July,  1766,  between  plaintiff  of  the  Unt  part,  and  Jame$ 

Fcwel  (the  son)  of  the  second  part,  plaintiff,  in  consideration  of  iflyOOO,  and 
natural  love  and  affection,  released  all  her  moiety  of  the  estate  to  her  son  in  fee. 
Plaintiff  accepted  two  bonds  for  the  consideration-money,  one  conditioned  to 
pay  of  800,  the  other  to  pay  an  annuity  of  J!iO  a  year  to  Joseph  Fowelf  for  the 
use  of  the  plaintiff  for  her  life.— James  Fou>ei  in  1770  being  considerably  in- 
debted, conveyed  this  estate  to  Thomas  Heelis  and  others  {&t  defendants)  in 
trust  to  sell,  and  pay  the  money  to  his  creditors.  Plaintiff  received  only 
^f  80  in  part  of  her  consideration-  money  secured  by  the  bonds. — ^The  bill  prayed 
■gainst  the  trnstees  that  they  misht,  out  of  the  purchase-money,  pay  the  plam- 
tiff  her  consideration-money.— llie  defendants  insisted  she  should  only  oome  in 
with  the  other  creditors  for  her  proportional  dividend. 

Ijtrd  Chancellor  took  time  to  consider,  and  gave  judgment,  tliat  the  Court 
e^nld  not  assist  her  any  more  than  tb«  vendor  of  goods  to  a  bankrupt ;  and  dis- 
■Ossed  the  bill. 


ITie 
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The  next  day  Mr.  Madocks,  (who  was   counsel  for  Morrieif  1785. 

ivfaohad  a  grant  of  a  rent-charge  from  Case)  cited  TVirJ/j^andhis  ^^'^ 

wife  V.  Scrughan,  8th  December,  1769,  before  Lord  Camden,  Blackbuhh 

Grboiov. 
It  stood  over  till  the  26th,  when  Mr.  Man^eld  stated  that  case. 

Hewitson  and  his  wife,  seised  of  a  farm  in  Northumberland,  of  the 
value  of  j£55  per  annum,  being  advanced  in  age  and  desirous  of 
advancing  their  two  daughters,  plaintiff  Elizabeth  and  Mary  (de- 
ceased), proposed  to  convey  it  to  them,  in  consideration  of  an 
annuity  of  £20  per  annum,  for  the  joint  lives  of  Hewitson  and 
his  wife,  and  the  payment  of  Hemtson^s  debts. — By  indentures  of 
lease  and  release,  Hewitson  and  his  wife,  in  consideration  of  nap- 
tural  love  and  affection,  and  of  5s.  conveyed  to  plaintiff  Elizabeth 
and  her  sister,  as  joint-tenants,  and  plaintiff  Elizabeth  and  her 
aister,  gave  bond,  in  <£300  penalty,  for  payment  of  the  an- 
nuity ;  but  Hewitson  and  his  wife  did  not  deliver  up  the  deeds 
until  the  vendees  had  promised  before  witnesses  to  pay  the  father's 
debts,  amounting  to  ^190. Defendant  married  Mary ; . pre- 
vious to  her  marriage  the  annuity  was  regularly  paid,  and  defendant 
vas  apprized  of  the  bond  before  the  marriage,  and  after  the  mar- 
riage paid  one  half  year's  annuity,  but  upon  his  wife's  death 
(although  the  moiety  of  the  estate  was  conveyed  to  him  for  life) 

he  refused  to  pay  any  further. Per  Curiam, — it  was  declared 

that  the  annuity  of  £90  was  part  of  the  purchase-money,  and  t6 
be  borne  in  equal  moieties  by  plaintiff  and  defendant,  who  had  an 
estate  for  life  m  one*  of  the  moieties ;  he  was  therefore  decreed  to 
pay  a  moiety  of  the  arrears  of  the  annuity,  and  to  keep  down  a 
moiety  of  the  growing  payments. 

Lord  Loughborough. — In  that  case  the  Court  carried  the  tieo 
to  a  consequence  not  necessary  as  between  vendor  and  vendee.—- 
The  daughter,  Scrughan,  was  a  joint-tenant.  They  severed  the 
joint-tenancy.  She  died,  and  the  other  sister  was  her  heir :  the 
bond  was  a  good  lien  on  that  sister,  then  the  husband  says,  J  was 
bound  only  during  ttie  coverture ;  but  it  was  determined  that  the 
vendor  had  an  equitable  lien,  which  affected  the  defendant's  estate 
for  life. — ^There  could  not  be  a  stronger  case  of  a  lien^  because 
the  vendor  was  secure. 

■ 

Mr.  Mansfield^ — ^The  question  there  was  only  between   the       [  424  ] 
daughters,  the  vendees. 

Lord  Loughborough, — It  would  h^ve  been  unjust  against  the 
husband,  had  it  not  been  the  case  of  a  lien ;  for  it  was  the  wife's 
debt,  for  which  he  was  bound  only  during  the  coverture,  and  the 

sister  was  her  representative. Lord  Camden  stated   the  case 

of  Chapman  v.  Tanner,  and  said  it  was  decreed  there  that  the 

vendor 
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Tendor  had  a  natural  equity  (I),  he  having  some  of  the  deeds  in 

his  bands,  and  the  money  being  unpaid. Pol/exfen  v.  Moore 

is  not  correctly  reported  in  Jtkyns,  but  in  substance  right ;  there 
being  in  that  case  purchase^money  unpaid.  From  a  note  of  Lord 
Har€backe\  I  find  he  says^  ''  I  delivered  my  opinion,  that  the  re« 
<'  roainder  of  the  estate  purchased  was  to  be  liable,  by  virtue  of 
f'  the  equitable  lien." — ^Tbe  case  of  Fovcel  v.  Heelis  remains: 
there  Lord  Bathurst  doubted  whether  there  was  such  au  equitable 
lien;  it  becomes  therefore  of  great  consequeAce  tliat  it  should  be 
spoken  to^*— It  struck  me  always  that  there  was  such  a  lieOy  and 
that  it  was  so  from  the  foundation  of  the  Court.  A  bargain  and 
-sale  must  be  for  money  paid^  otherwise  it  is  in  trust  for  the  bar- 
gainer .-^If  an  estate  is  sold,  and  no  part  of  the  money  paid,  the 
vendee  is  a  trustee :  then,  if  part  be  paid,  is  it  not  the  same  as  to 
4hat  which  is  unpaid  i  {a). 

The 

(0  The  fMirty  stated  in  his  answer,  that  they  were  left  with  him  as  a  aecnrit^ : 
Ills  Lerdship  declared  that  a  natural  eqnity^  did  arise  to  him,  he  having  the  wnt- 
ioM  in-iiif  cttfltody,  and  not  having  been  paid  his  purchase-noitey,  and  therefore 
oraered  the  principal  money  and  interest  to  be  paid  oat  of  the  estate,  and  tlie 
writings  to  l^e  delivered  np. 


'    («)  The  existence  of  this  speciesM)f 
4iea  against  the  vendee,   volunteers, 

Eorchiuwrs  with  notice,  or  persons 
aving  equitable  interests  only,  claim- 
ring  under  him,  is  now  universally  ac- 
Jmowledged.  The  principle  of  it  ori- 
ginates in  trust.  Hie  vendee,  in  respect 
of  the  nnpaid  consideratioOy  or  of  so 
much  of  it  as  remains  unpaid,  being 
considered  as  a  trustee  for  the  vendor. 
The  result  of  the  cases,  as  observed  by 
Mr.  JlosCj  (vol.  ii.  81,  n.)  establishes 
the  lien  in  every  instance,  eiccept 
where  by  contract  express  or  implied, 
from  the  nature  and  circumstances  of 
iioine  security  {accepted  from  tke  ten' 
iee ;  for,  as  observed  by  Sir  W,  Granty 
t  Ves.  &  Bea.  306.  the  effect  of  the  se- 
curity of  a  third  person  has  never 
been  determined ;)  ^  the  nnsatisfied 
iFendor  has  ^ Iven  un  to  bim  the  un- 
charged dominion  ot  the  estate.  No 
general  conclusion  can  be  drawn  from 
file  nature  of  tlie  security  alone,  wlie- 
nier  it  be  a  transfer  of  stock,  a  mort- 
gage of  anoflier  estate,  or  of  part  of 
the  purciiased  estate,  although  such 
securities  would  raise  a  strong  pre- 
smnption,  yet  tiie  conclusion  of  aban- 
doned lien  must  still  depend  on  th^e 
particular  circumstances  of  the  case." 
Vide  Sir  Y.  Clarke's  observations,  in 
BurgefM  Y.  IVheate,  1  Bl.  Rep.  150.  t 
Eden,ini.  Smkkv.  BibUtrd,^  Dick. 
TSO.  AuHem.IMi9tyy6\e$.47d.  Nmrn 


y,  Prmeae^  ib.  75f .  U^igheM  y.  Kmrneiff 
1  Sch.  Sc  Lef.  132.  Trimmer  v.  Bme, 
9  Ves.  209.  EUidt  v.  Edwards^  5  Bos. 
&  Pol.  181.  183.  Mackreth  ▼.  Sym- 
mom  J 15  Ves.  5f  9.  Coweil  v.  SimpocUj 
16  Ves.  S^  Gnmt  v.  AftUt,  S  Ves. 
&  Bea.  306.  Exparte  Lottrinpy  2  Rose, 
79.  Exparte  Peoke,  1  Mad.  Rep.  S^C. 
The  three  last  cited  cases,  and  the  ol^- 
servations  of  Lord  RedetdaUy  in  Hvghet 
\,  Kearney f  satisfactorily  prove  that 
this  lien  wilf  not  be  discharged  bv  the 
acceptance  from  the  purchaser  of  any 
negotiahU  security.  Bills  of  exchange, 
^c.  being  to  be  considered  not  as  a 
security,  but  merely  aa  a  mode  of 
payment :  and  in  such  cases  it  is  of  no 
importance  whether  the  note  or  bill 
has  been  negotiated.  But  as  to  the 
acceptance  by  the  vendor  of  a  cove- 
nan  t^  bond,  or  simihir  security »  the 
3iiestion,  whether  the  lien  is  thereby 
iscbargcd,  has  not  met  w  ith  a  satis- 
factory judicial  determination.  Mr. 
SugdeVf  in  his  valuable  Treatise  on 
Vendors  and  Purchasers,  considers  it 
to  be  clearly  settled  that  it  will  not  be 
discharged:  and  Mr.  Rase,  in  the  above 
cited  note,  has  ranked  these  securities 
with  bills  of  exchange  and  promissory 
notes :  but  from  tiiesc  ihey  are  cleHiW 
distinguishable  upon  the  above  tioticrd 
distinction  of  their  being  a  mode  of 
payment :  and  the  case  of  lieame  v. 
Boilers,  C9xy,fCyy  which  is  relied  on 

as 
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The  cause  was  ordered  to  stand  over  upon  this  point,  «nd 
in  the  mean  time  an  issue  directed^  to  try  whether  Case  was  a 

bankrupt  before  the  grant  of  the  rent-charge  to  Mortice. 

Upon  the  trial  of  the  issue,  the  jury  found  Case  a  bankrupt  be- 
fore the  conveyance  to  Morrice,  which  put  an  end  to  that  part 
of  the  cause,  and  it  came  on  loth  May,  1784,  before  Lord 
Thurlow,  on  this  question  of  the  lien,  when  the  arguments  offered 
by  the  counsel  on  both  sides,  were  little  more  than  a  repetition  of 
those  before  the  Lords  Commissioners. — ^Two  issues  were  then 
directed,  1st.  whether  the  conveyance  from  Mrs.  Clayton  to  Case, 
was  intended  to  defeat  her  creditors,  within  the  act  of  13  Eliz. 
e.  5. — 2d.  whether  the  conveyance  was  an  act  of  bankruptcy,  under 
the  Stat.  21  Jac.  1,  the  assignees  of  Mrs.  Clayton  to  be  plaintiffs 
at  law,  and  the  assignees  of  Case  defendants.  The  cause  was 
tried,  and  the  jury  found — 1st.  that  the  conveyance  was  made  in 
order  to  defeat  the  creditors — 2d.  that  it  was  not  an  act  of 
bankruptcy. 


17B5. 
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The  cause  came  on  upon  the  equity  reserved,  29th  January, 
1785,  when  Lord  Chancellor  decreed  the  purchase  to  be  set  asicle, 
and  that  it  should  be  referred  to  the  Master,  to  take  an  account  of 
4ie  rents  and  pro6ts  received  by  Case',  and  of  the  sums  of  money 
which  had  been  paid  by  him  on  account  of  the  purchase,  an 
allowance  for  which,  and  all  other  just  allowances,  were  to  be 
made  to  his  assignees. — A  short  contest  arose  as  to  the  costs  at  law, 
one  issue  only  having  been  found  for  the  plaintiffs;  but  Lord 
Chancellor  said,  that  wherever  the  material  issue  is  found  for  the 
party  who  sets  the  cause  down  for  further  directions,  he  must  have 
the  costs  at  law ;  and  therefore  directed  costs  to  be  allowed  to  the 
asaignees  of  Mrs.  Clayton, 


[4«5] 


at  an  antbority  by  Mr.  Sugden^  is  con- 
sidered by  Lord  EldoUf  15  Vet.  338. 
349.  as  inapplicable,  and  to  bave  been 
deeided  upon  the  ground  of  equitable 
interposition  in  the  case  of  a  lost  bond; 
the  Court  baying  there  considered 
itself  as  having  jurisdiction  to  direct 
vayment  of  the  money  due  upon  the 
WNid  out  of  the  estate.  Lord  BtUk- 
nrat's  opinion  in  FoaoeU  y.  Heilu  is 
considered  by  Lord  Eldon,  and  with- 
out disapprobation,  as   having  pro- 


ceeded upon  the  circumstance  of  the 
bond  Jurniihing  evidence  that  credit 
was  not  given  to  the  land ;  and  not- 
witlistandinE  the  observations  in  the 
present  and  otlier  cases,  it  may  be 
submitted  that  the  conclusion,  whether 
the  lien  has  been  abandoned  roust 
depend,  in  these,  as  in  other  cases 
where  a  vendor  accepts  a  security, 
upon  the  particular  circumstances  of 
the  case. 
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Grave  v*  The  Earl  of  Salisbury. 

The  ralue  of  a  HpHE  late  Earl  of  Salisbury,  by  M^ill  dated  30lh  Jugvsi,  177(), 
Mnted^to  r**  '^^^  legacies  to  several  persons,  suggested  but  uot  proved  to 

natnralson,  held  be  his  natural  children  by  a  Mrs.  Grave;  and  anaong  the  rest  the 
not  to  be  a  satU-  Mim  of  JP  10,000  to  James  Cecil  Grave.  The  bill  was  filed  to 
of^le«^'?otlic  ««toWish  the  will,  and  for  an  account  of  the  personal  estate ;  but 
•on  in  theVather'f  the  defendant's  answer  stating  that  the  testator  Aad,  in  his  life-time, 
wUL    Court  re-     advanced  several  sums  of  money  to  the  legatees,  and  especially  to 

enquire  whether  satisfaction  pro  tanto  of  their  legacies,  the  hord  Chancellor  referred 
plaintiffs  were  it  to  the  Master  to  enquire  into  the  circumstances  of  such  advance- 
nataral  children.    ^^^^^  ^^  ^^  ^^^^^  ^j^^^  ^^  ^y^^  q^^^^      rj^^  Master  founcf  that 

the  testator  had  granted  to  James  Cecil  Grave  a  lease  for  ninety- 
nine  years  of  a  farm  called  Tothalbury-farm,  at  the  rent  of  «£40  a 
year,  which  farm  he  found  had  berore  been  let  at  «£i42,  and 
reported  to  be  worth  to  be  let  at  «£180  per  annum.  He  calculated 
the  difference,  between  the  reserved  rent  and  the  real  value  at 
twenty  years  purchase,  to  be  <£S,800,  and  also  found  that  the 
testator  had  paid  the  former  tenant  of  the  premises  <£  1,200  for  a 
standing  crop,  dead  stock,  and  farming  utensils,  and  also  «£400  for 
repairs,  making  together  the  sum  of  «£4,400. 

When  the  cause  came  on  for  further  directions,  the  question  was, 
whether  this  sum  of  «£4,400  should  be  considered  as  a  satisfaction 
[  426  ]  for  so  much  of  the  legacy  of  £10,000.  Lord  Chancellor  was  of 
opinion  that  it  was  not  to  be  so  considered,  and  ordered  the 
legacy  to  be  paid.^— Upon  this  the  defendants  applied  for  a  re- 
hearing, which  now  coming  on,  Mr.  Attorney-General,  Mr. 
MadockSj  and  Mr.  Scott,  argued  for  the  defendants — ^that  thb 
was  a  provision  made  by  a  parent  for  a  child,  and  in  that  case,  the 
general  principle  of  the  Court  was,  that  any  sum  of  money 
advanced  was  a  satisfaction  for  so  much  of  the  legacy,  that  the 
case  of  a  putative  father  was,  in  this  respect,  the  same  with  the 
father  of  a  legitimate  child:  the  rule  extended  even  to  a  distant 
relation,  if  he  stood  loco  parentis.  If  this  had  been  a  purchase, 
it  would  have  been  an  advancement ;  the  gift,  and  the  expence  of 
stocking  the  farm,  is  equivalent  to  that.  Besides  there  is,  in  this 
case,  a  strong  circumstance  to  shew  Lord  Salisbury*s  intention; 
for  with  respect  to  one  of  the  other  Sons,  tViltiam  Cecil  Grave,  to 
whom  he  had  given  the  living  of  Haijield,  he  had  considered  that 
circumstance,  and  had  given  him  a  legacy  of  «£4,000  only. — ^The 
principle  is  fully  laid  down  in  the  cases  of  Jesson  v.  Jesson,  2  Vem. 
9,55.  Puseyy.  Desbouve?ie,  3  P.  W.  315.  Hoskins  v.  Hokkins^ 
Pre.  Ch.  263.  Hartopy.  Whitmore,  1  P.  W.  681.  Shudal  v. 
Jekyll,  2  Atk.  516.    If  there  be  any  doubt,  whether  Lord  Satis- 

bury 


IN  THB  High  Court  op  Chancbry.  426 

butyniood  in  the  relation  of  father  to  the  legatees,  that  is  proper         1785. 
matter  of  reference  to  the  Master. 


Grave 

Lord  Chancellor, — The  reference  which  has  already  gone  to  the  Salubcry* 
Master,  was  sufficiently  large  to  have  admitted  that  circumstance 
to  have  been  stated  :  it  is  not  so,  but  no  exception  has  been  taken 
to  tbe  report  on  that  account.  It  would  not  be  proper  now  to 
make  a  further  reference  to  the  Master.  It  might  lead  to  the  dis- 
covery of  the  very  circumstance  which  Lord  Salisburj/  wished  to 
conceal.  If  new  references  were  to  take  place  whenever  parties 
wished  to  bring  forward  fresh  facts,  it  would  lead  to  inconvenience, 
and  would  be  doing,  upon  a  re-hearing,  what  would  be  the  proper 
subject  of  a  bill  of  review,  where  tiie  parties  must  swear  the  fact 
was  not  in  their  knowledge  at  tbe  filing  of  the  former  bill.  As  to 
the  merits — all  these  cases  have  been  treated  as  falling  witliin  the 
range  of  those  decisions,  that  where  a  person  indebted  gives  a 
l^acy,  it  shall  be  considered  as  being  a  payment  of  the  debt.  I 
am  sorry  the  Courts  have  taken  it  up  on  that  idea,  for  when  parents 
are  making  provisions  for  children,  they  certainly  do  not  consider 
it  in  that  bgfit,  no  law  obliges  them  to  make  the  provision  in  the  [  427  ] 
extent  they  do^ — ^The  principle  has  been  supposed  to  be  founded  in 
the  civil  law,  I  wish  the  cases  in  that  law  had  been  originally  looked 
into  with  more  accuracy.  I  question  whether  it  is  there  taken  up 
on  the  idea  of  a  debt,  or  is  not  rather  considered  as  a  presumption 
repellable  by  evidence. — The  Court  has,  however,  certainly  pre- 
sumed against  double  portions,  and  although  it  has  encouraged  that 
Goojecture,  with  a  degree  of  sharpness  I  cannot  quite  reconcile 
myself  to,  wherever  a  provision  is  made  directly,  or  as  a  portion 
by  a  parent  or  person  loco  parenti$f  I  will  not  displace  the  rule 
Ifud  down  by  wiser  men,  that  it  shall  be  a  satisfaction,  however 
neluctant  I  may  be  to  follow  it :  but  I  shall  expect  the  case  to  ba 
brought  up  to  that  point.  In  the  present  case,  it  would  be  pre- 
aiimine  that  Lord  Salisbury  bad  the  idea  of  a  portion  ill  his  mind, 
when  he  was  giving  a  thing  not  ejusdem  generis* (a). 

Decree  affirmed. 

*  The  qaestion  of  satisfaction  has  been  several  times  since  before  the  Court ; 
emcially  in  tbe  cases'of  Pcwtl  v.  Cltavtr^  post,  vol.  ii.  p.  499,  and  Bkkmajn  v. 
MUrgoHf  post,  vol.  ii.  p.  S94. 

« 

(a)  See  tbe  case  of  Bengmgh  v.  bonhty  being  his  natnral  child,  tboagh 
ffiaMMryl5Ves.51S,andSir  H^.^roai's  not  so  described,  the  distinction  was 
obserrations  upon  the  principle  upon  much  discussed  between  legitimate 
which  this  case  was  determined ;  that  and  natural  children,  as  to  Sie  pre- 
to  aiake  one  gift  a  satis&ction  fiir  suraed  satisfaction  of  a  legacy  by  a 
aiipth«r  it  most  be  i^junUm  gmerU:  portion  in  the  form'er  case  and  not  in 
land  not  being  a  satisfaction  for  money,  the  letter.  Lord  Eldon  observed,  that . 
nor  money  for  land.  In  the  late  case  he  recollected  Lord  Thurloio  in  the 
of  JEsr  pmie  Pye^  18  Ves.  140,  which  presciit  case,  though  the  decision  did 
ragaihied  the  present  in  te  circom-  not  torn  opon  it,  remvked,  tiMit  at 
itaace  of  the  obti^ct  of  the  testator'a  the  law  will  not  acknowledge  the  rela- 
te a  91                                                 tion 
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Grave 

r. 
Salkburv, 


tioo  of  a  natural  child,  the  doctrine  of 
this  Court,  on  whatever  principle 
founded,  le,  that  if  a  portion  is  given 
to  a  child  by  will  or  a  gift,  so  consti- 
tuted as  to  acknowledge  the  legal  rela* 
tion,  and  afterwards  an  advancement 
is  Blade  on  marriage,  that  is  prinii, 
facie  an  ademption  of  tlie  whole,  or 
pro  tanio:  but  if  the  legacy  is  ffiven  to 
a  person,  standing  in  the  relation  of  a 
natural  child  to  tlie  testator,  and  he 
afterwards  gives  that  child  a  sum  of 
money  on  marriage,  the  law  does  not 
admit  the  conclusion  prim^  /aoe,  that 
the  testator,  at  the  time  of  making  tiie 


will,  recognized  that  relation :  the  nc^ 
tural  child  therefore  is  in  so  much 
belter  a  situation,  that  in  his  case  the 
advancement  is  not  priaiS  facie  aa 
ademption,  as  it  is  in  the  case  of  a 
legitimate  child ;  the  effect  of  which 
is,  tiiat  the  presnro'ption  is  to  be  formed 
consistently  with  the  notion,  that  the 
testator  has  less  affection  for  his  legi- 
timate child  than  even  for  a  stranger. 
As  to  tlie  cases  npon  the  subject  of 
double  portions,  vide  ffarreav.M^arrm, 
ante,  p.  505,  and  the  Editor's  note  it 
the  end  of  it. 


liords  Commis* 
•ioncra,  ifsAAnrsI 
mndfiiptSaaiy 
also  TVm.  1785, 
before  alt  tlie 
Lords  Gonunlf* 
aioaers.— -fOth 


18  ^^hutm     W*^sok  BradylLi  Executor  of  the  late  Wilson  1  pi^jjj^g' 

MS8.W.SiS.         Bradyll,  Esq. j 

iTu^hefon^'^'  JoHN  Ball,  (a  Bankrupt)  and  Richard  Jones^^ 

Assignees    of   Bradbury,   a    Bankrupt,  and f  jj^^^j^^^ 
Thomas  Hbathfield,  and  Mathbw  JsF-i 
FERIE8,  Assignees  of  John  Ball,         -        -3 

TDRA D BU R y  oiKing  a  year  and  a  quarter's  rent  to  the  plain- 
-*-^  tiff's  testator,  at  Midsammer  1780;  he,  on  the  28th  of  June 
JMdniiilw^^  in  that  year,  caused  a  distress  to  be  made  on  his  goods  for  the 
^^^  same,  and  the  costs.     Bradbury  replcTied  the  goods,  and  entered 

dUti^ forrent.  ^^^^  ^  replevin  bond  to  the  sheriff,  with  two  sureties,  who  have 
and  replevied,  since  become  bankrupts.  The  cause  in  replevin  was  removed  into 
I?f i^!f^*??I  ***  ^^^  Common  Pleas,  but  before  any  proceedings  were  had.  Brad* 

bury  became  a  bankrupt,  and  the  defendants  Jones  and  Ball  were 
chosen  assignees,  and  possessed  themselves  of  the  effects  of 
Bradbury,  (and  among  them  of  the  goods  so  distrained)  and  sold 
them.  After  the  bankruptcy,  the  plaintiff  obtained  juc^ment  in 
the  cause  in  replevin,  and  sued  out  a  writ  de  retorno  habendo,  and 
filed  this  bill,  insisting  that  he  has  an  equitable  lien  upon  the  goods 
taken  in  distress,  for  a  return  of  the  goods,  or  payment  of  the  value 
of  them  by  the  assignees. 


no  lien  on  the 
goods,  hot  is  left 
to  ills  remedy  on 
the  replevin- 
bond, 

[428  ] 


Mr.  Kenyan  and  Mr.  Lloyd,  for  the  phintiff,  contendecl — thai' 
he  had  a  right  to  follow  the  goods — that,  by  the  distress,  he  had 
obtained  a  lien  upon  the  goods ;  and  that  it  was  a  clear  rule  in 
equity,  that  where  a  lien  is  once  obtained,  it  will  continue  against 
the  party  and  all  volunteers  cluming  under  him.  The  assignees 
cannot  be  in  a  better  situation  than  the  bankrupt  himself. — If  this 
was  not  so,  the  taking  the  bond,  which  is  an  auxiliary  security, 
would  take  away  the  primary  one,  and  that  too  by  an  act  of  law^ 
and  it  would  be  easy  for  tenants  to  cheat  their  landlords  by  replevy* 
ing  the  goods,  and  giving  bad  sureties.    The  different  rule  under 

bankruptcy^ 
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bankruptcy,  and  in  case  of  executiona,  is  Mrell  kno^an  :  under  tbe  1785. 

8ih  of  Anne  the  landlord  can  only  have  one  year's  rent ;  but  under 
a  bankruptcy  he  may  take  the  whole  rent  due.  The  reiorno  habendo 
not  issuing  till  after  the  bankruptcy^  is  material  in  equity ;  for  tbe 
first  lien  is  carried  through  the  whole  transaction. 

/ 

Mr.  Madock$,  for  Heathjield  and  Jefferys^  assignees  of  Ball, 
who  had  become  bankrupt. — It  is  not  necessary  to  come  into  a 
court  of  equity  for  relief  in  this  case.  Upon  the  retoruo  habendo 
assuiugy  if  die  return  was  tliat  the  goods  were  eloigned^  a  withernam 
went  at  law  against  other  goods  of  the  tenant.  If  he  had  no  other 
goodsy  a  scire  Jacia$  went  against  the  sheriff. — ^The  act  of  the 
1 1  Geo.  2.  enables  the  sheriff  to  take  a  bond  with  sureties,  whidi 
he  may  assign  to  the  landlord,  that  he  may  sue  the  sureties ;  so 
that  the  remedy  is  complete,  without  the  interference  of  a  court  of 
equity. — Mr.  Lloyd  vsl^s^  there  is  a  lien,  if  so,  it  must  be  an 
equitable  lien.  There  is  no  authority  which  says  that  he  has  a  lien 
here,  having  none  at  law.  The  landlord  distrains  the  tenant's 
goods^  they  are  deliveredi  in  due  course  of  law,  out  of  his  hands, 
on  the  security  of  the  sureties  and  of  the  sheriff.  ^Hiere  is  no 
necessi^  for  a  lien. 

Mr.  ArdeUf  for  Jones^  the  other  assignee. — ^Tliis  is  a  case  which 
must  have  happened  over  and  o^er  again,  but  it  is  the  first  time  it 
has  been  brought  before  the  Court. — ^The  question  is,  whether  the  [  42Q  j 
landlord  cannot  recover  the  goods  from  the  assignee  of  the  dis- 
trainee.— Trover  never  has  been  brought — Mr.  Kenytm  must 
contend,  that  he  might  have  brought  trover  against  tbe  assignee ; 
but  if  the  assignee  has  sold  them,  the  lien  is  gone. — At  common 
hiw  the  distrainor  could  not  sell  the  distress,  but  die  statute  has 
converted  distresses  into  ezecutions.-rlf  the  sheriff  upon  the  retorno 
habendo,  returns  elongata,  the  party  has  his  remedy ;  first,  against 
the  aecurities ;  seconmy,  against  the  general  goods  of  the  tenant ; 
but  by  the  bankruptcy,  the  remedy  against  the  general  goods  is 
gone. — It  is  allowed,  that  if  Bradbury  had  sold  them,  an  action 
could  not  be  brought  against  the  purchaser ;  could  an  action  for 
money  had  and  received  lie  in  that  case  against  Bradbury  V  The 
auxiliary  remedy  is  substituted.  There  is  no  rule,  that  where  there 
IS  a  substitution,  that  instead  of  which  it  is  substituted  should 
remain  liable. 

Mr.  HolUstf  on  the  same  side. — Before  the  statute  of  Westm.  C. 
tbe  tenant  had  a  right,  upon  the  distress  made,  to  replevy  the  goods, 
and  the  landlord  had  no  security  ;  he  had  only  the  writ  of  retorno 
habendo ;  and  if  the  goods  were  sold,  he  could  do  no  more. — ^The 
statute  of  Westm,  2.  gave  pledges,  the  consequefice  of  which  was, 
that  if  the  plaintiff  got  judgment  for  a  retorno  habendo,  and  the 
goods  had  been  sold,  the  sheriff  returned  them  elongata,  then  the 

landlord 
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1785.         landlord  was  entitled  to  a  capias  in  withernam ;  but  if  the  distrainee 

«<^v-^  hadno  goods,  or  theclistrainor  did  not  choose  this  remedy,  he  had  a 

Bradyll       gcire  facias  against  the  pled^s.    If  the  sheriff  made  bis  return 

BiLLL.         sctVeyect,  the  landlord  had  bis  action  for  the  value  of  the  goods. 
If  tlie  pledges  had  no  goods,  the  landlord  had  his  action  agaiait 
the  sheriff  himself  for  taking  insufficient  pledges ;  but  if  the  goods 
vitre  eloigned,  and  became  the  property  of  another  person,  he 
could  not  follow  them. — The  statute  17  Car.  2.  c.  7«  gave  a  new 
.    remedy;  that  where  the  plaintiff  in  replevin  became  nonsuit,  or 
there  was  a  non-pross,  or  judgment  on  demurrer  for  the  lamflord,  it 
was  to  go  to  a  jury  to  assess  Uie  value,  for  iirhich  the  landlord  n^ght 
have  execution  against  the  tenant. — But  in  this  case  the  landiord 
has  sued  out  the  reiomo  habendo. — ^The  statute  ^W.tf  M.  sen.  1. 
c*  5,  gave  a  sale  of  the  distress. — Before  that  statute  the  goods 
must  have  remained  in  the  sheriff's  hands4-^By  that  act,  at  dre  end 
[  430  1       ^^  ^^6  d>y>  ^  distress  may  be  sold,  but  the  purchaser  would  be 
in  by  the  tenant. — The  statute  1 1  Geo.  2,  c.  19.  gave  the  adifitioiial 
remedy  of  the  replevin  bond,  which  the  landlord  may  sue,  or  may 
have  his  action  against  the  sheriff.    In  all  this  course,  the  landlord 
had  no  title  to  the  goods,  he  had  only  a  right  to  call  upon  the  riiefiff 
to  take  them  into  his  possession.    The  writ  carries  die  idea  of  the 
right  of  the  tenant  to  sell  the  goods,  the  landlord  has  no  interest  or 
property  in  them,  he  cannot  prevent  the  replevin.     The  King  v. 
Cotton,  Park.  112 — the  five  days  had  elapsed,  but  the  goods  were 
not  sold;  an  extent  issued  from  the  drown  tested  after  die  writ 
was  out :  the  result  of  that  case  was,  the  extent  prevailed  against 
the  distress^  because  the  goods,  not  being  sold,  were  stil)  the  pro* 
perty  of  the  tenant ;  it  would  have  been  the  same  in  case  an  execu- 
tion had  come  prior  to  the  sale  of  the  distress. — ^Here  the  landlord 
has  taken  the  return  that  the  goods  are  eloigned,  and  they  are 
eloigned  by  the  act  of  law.     What  the  plaintiffs  aim  at  here,  wonM 
put  them  in  a  better  situation  than  the  crown. — If  the  extent  had 
been  tested  the  day  after  the  assignment,  the  crown  coidd  not  have 
touched  these  goods,     llie  bargain  and  sale  by  the  Commissioners, 
took  away  all  the  right  of  the  landlord. — ^The  assignees  themselves 
sold  tiie  goods  before  the  landlord  was  entitled^  to  die  retorno 
habendo. — ^Then,  if  Bradbury  himself  had  sold  the  goods  after 

#  the  replevin,  the  result  must  have  been  the  same,'  bis  other  goods 

would  have  been  liable,  and  if  he  had  none,  the  pledges  would. 
In  many  cases  the  assignees  are  in  a  better  situation  than  the  bank- 
rupt. — In  the  case  of  bankruptcy,  if  the  landlord  does  not  distrain 
whilst  the  goods  are  upon  the  premises,  he  must  come  in  as  a 
creditor.  As  to  his  prior  and  auxiliary  security,  it  is  merely  the 
hardship  of  the  case  :  a  nuin  taking  )|hat  he  thinks  a  better  secu- 
rity, frequently  gets  a  worse.  If  the  obligee  in  a  bond  sues  the 
obligor,  and  obtains  judgment,  the  obligor  dies  intestate ;  the  obl^ee 
has  lost  the  benefit  of  Ins  bond,  and  must  take  only  half  the  Isnd 
by  elegit.    The  replevin  bond  was  not  forfeited  before  the  bank* 

niplcy, 


V. 
BAI.L. 
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rapfcjr,  so  ihi9t  Bradbury  is  not  dbdiai^ged :  he  and  the  sureties  1785. 

may  be  sued ;  for,  till  the  return  awarded,  there  was  no  forfeiture  wvw 

of  the  bond;  and  the  landlord  still  has  his  remedy  against  the        Bradtll 
sheriff  by  scire  facias^  or  by  action,  for  takingjnsufiicient  sureties. 
The  gentlemen  on  the  other  side  have  not  cited  a  s'uigle  case  to 
•hew  that  the  landlord  has  a  lien,  nor  any  thing  even  analogous  to        ["^31] 
it — only  a  mere  ipse  dixit,  that  he  had  a  lien. — Upon  the  whole, 
the  landlord  is  not  entitled  to  any  relief  in  a  court  of  equity. 

Mr.  KenyoHf  in  reply. — ^The  gentlemen  on  tlie  other  side  pro- 
ducing no  precedent,  there  is  no  great  iieed  for  a  precedent  on  ours. 
By  the  writ,  the  landlord  is  to  be  put  in  perfect  security.     All  the 
remedies  are  accumulative  for  his  benefit.     If  tlie  course  of  the 
law  will  give  a  remedy,  Mr.  Madocks  says  he  cannot  come  here ; 
but  this  is  the  case  where  tlie  tenant  is  a  bankrupt  and  has  no  goods, 
the  pledges  are  also  insolvent,  and  the  sheriff  is  not  liable  for  taking 
insuflfeient  pledges,  because  when  taken  they  were  solvent. — The 
judgment  of  the  Court  is,  that  the  sheriff  cause  the  goods  distrained 
to  be  restored  in  specie. — ^^rhe  only  argument  which  is  made  use  of 
arises  from  the  case  of  The  J^i^  v*  Cotton,    Your  Lordships  will 
^  consider  that  was  between  the  King  and  the  subject. — ^The  King 
has  a  right,  in  preference  to  the  subject  distraming ;  but  in  the  case 
of  goods  distrained,  they  could  not  be  taken  under  an  execution. — > 
Here  we  are  contending  on  tlie  same  ground  as  if  it  were  with  the 
tenant  himself.     Jf  the  goods  remained  in  specie,  they  must  bis 
returned;  if* not,  the  money  for  which  they  sold,  must  be  paid 
over.    Tlie  assignees  are  liable  to  all  the  equity  to  which  tlie 
baijkrupt  would  be  liable,    ^fhe  money  is  a  deposit  in  their  hands 
for  the  person  who  would  have  had  a  right  to  the  goods,  if  they 
continued  in  specie.     As  to  tlie  goods  being  eloigned  by  act  of 
law,  the  law  stands  indifferent  between  the  parties.     I  do  not  find 
myself  bound   to  contradict  The  King  v.  CoZ/o/i— -that  case  went 
on  tlie  prerogative  process. 

Next  day.  Lord  Commissioner  Ashhurst  ordered  the  case  to  be 
spoken  to  again  when  the  Court  was  full,  and  particularly,  whether 
after  the  retorno  luibendo^  and  the  goods  returned,  diey  could  be 
sold  under  the  statute ;  at  common  law  (he  said)  the  sheriff  could 
only  keep,  not  sell  them.  A  distrainor  has  no  property  in  the 
goods,  they  are  only  in  the  custody  of  the  law  for  his  security. 

This  cause  came  on  again  in  Trinity  term  before  all  the  Lords.       [  432  ] 
Commissioners,  according  to  order. 

Mr.  Ketfyon,  for  the  plaintiff. — ^Tlie  goods  have  gotten  into 
other  hands  by  the  replevin,  but  are  subject  to  Mr.  Bradyll's  right. 
If  they  had  remained  in  the  hands  of  the  bankrupt,  they  would 
bave  been  subject  tp  the  retorno  habendo — and  being  in  the  hands 

of 
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1785.         of  the  assignees,  tbey  are  clothed  fvith  the  same  equity  as  before, 

^^^^^  and  the  money  produced  by  the  sale  is  subject  to  the  plaintiff's 

Bradyll       claim.     A  question  was  thrown  out  as  to  the  right  of  the  parties 

Ball.  ^^^^^  ^^®  retomo  habendoj  and  whether  tlie  sheriff  could  sell.    As 

the  law  which  gave  the  return  is  a  remedial  law,  the  fair  ei  position 

is,  that  when  there  is  judgment  for  a  return,  it  shall  be  consideredas 

subject  to  all  the  rights  which  operated  before,  and  must  stand  in 

the  same  situation  as  before  the  replevin. 

Mr.  Madocks  and  Mr.  Arden,  for  the  defendants,  contended — 
that  the  pluntiff's  lien  only  continued  till  the  goods  were  deli- 
vered by  the  replevin ;  and  the  statute  only  giving  a  sale  if  the 
goods  are  not  replevied,  the  sheriff  cannot  sell  in  any  other 
case : — ^that  upon  dongata  returned,  the  statute  gave  a  remedy 
against  the  other  effects  of  the  tenant,  and  that,  notwithstanding 
the  acts  were  remedial,  and  favourable  to  landlonh,  tbey  did  not 
vary  the  nature  of  his  property.  The  King  v.  Cotton^  they  ob- 
served, proceeded  on  other  grounds  than  merely  that  of  prerogative. 
There  being  in  this  case  no  contract,  there  could  be  no  equitable 
lien  arising  from  contract ;  and  the  legal  lien  being  gone  by  the 
replevin,  die  plaintiffs  had  no  lien  on  the  goods,  but  must  seek 
the  other  remedies. 

Lord  Loughborough^  Lord  Commissioner. — ^This  is  an  applica- 
tion to  a  court  of  equity,  on  the  n-ound  of  a  lien  upon  these  goods 
in  the  hands  of  the  assignees.  The  difficulty  of  deciding  this  case 
is  increased  by  that  of  The  King  v.  Cotton.  When  the  goods  are 
replevied,  they  are  delivered  over  to  abide  the  event  of  the  suit 
If  they  came  afterwards  into  the  hands  of  persons  in  privity  with 
[  ^3  ]  the  tenant,  they  would  be  liable  upon  the  retuni,  &c.  If  sold, 
an  action  for  money  had  and  received,  would  lie  for  the  money. 
If  this  were  npt  the  case,  the  law  would  be  very  defective :  but  the 

Ersons  who  had  received  money  for  them,  would  certainly  be 
ble  in  an  action  for  money  had  afid  received.  If  the  assignees 
are  liable  in  equity,  the  value  being  settled,  they  must  be  so  at 
law,  the  ground  will  be  the  same  to  recover  there. 

Therefore  ordered  the  bill  to  be  retained,  and  an  action  to  be 
brought  for  money  had  and  received  to  plaintiff*s  use,  i^ainst  the 
assignees,  the  defendants  to  attmit  that  they  sold  the  goods  taken 
in  distress  to  an  amount  exceeding  the  rent. 

An  action  was  accordingly  brought  by  the  plaintiff  against 
Jones  the  original  assignee  of  Bradburtff  and  Heathfield  and 
Jefferies  the  assignees  of  Ball ^  the  other  assignee  of  ^raJAttry, 
and  tried  the  ensuing  sittings  in  the  King's  Bench,  when  a  verdict 
was  found  for  the  plaintiff,  subject  to  a  case  reserved  for  the  opi 
nion  of  the  Court — ^The  case  was  argued  in  Trinity  Term,  when 
the  Reporter  is  informed,  Lord  Mansfield^  Mr.  Justice  fVilles^ 
and  Mr.  Justice  Buller,  threw  out  an  opinion  against  the  plaintiff's 

claim ; 


• 


(a)  See  this  case  cited  Co.  B.  L.  192,  upon  the  point,  that  by  the  relinquish- 

f  th  edit,  ai  ettablishing  the  principle  ment  of  the  property,   a  lien   that 

laid  down  in  Ex  parte  Drntie,  ib.  190,  haa    attached    is    thereby  lost,   vide 

that  the  landlord  has  no  lien  upon  the  Siceet  r,  Pyne,  1  East,  4.  H*Coinbie  t. 

goods  after  they  are  removed  from  the  DavUt,  7  East,  5.    Whitaker  on  Licn^ 

premiscf.    As  to  the  general  doctrine  68. 
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claim ;  but  Mr.  Justice  Ashhurst  seeming  doubtful,  Mr.  Justice  1785. 

Buller  said  that  there  must  be  a  nonsuit,  as  the  action  was  brought  w^w 

against  the  parties  jointly,  who  had  not  received  at  the  same  time.       Br^ovll 

A  nonsuit  was  accordingly  entered.     Upon  an  attachment  being  ^^^^ 

taken  out  for  the  costs  of  the  nonsuit,  the  plaintiff  petitioned  the 

Ijord  Chancellor  J   that  the  defendants  might  be  restrained  from 

calling  upon  him  for  them,  the  action  having  been  brought  under 

the  authority  and  by  direction  of  this  Court.     Lord  Chancellor 

ordered  the  money  to  be  brought  into  Court,  to  abide  the  event  of 

the  cause.    Another  action  was  brought,  and  being  tried  at  the 

Mttings  after  Trinity  Term,  a  verdict  for  the  plaintiff  was  again 

found,  subject  to  a  case  reserved  for  the  opmion  of  the  Court. 

That  case  was  argued  last  term,  and  the  Court  of  King's  Bench 

were  unanimously  of  opinion,  that  the  plaintiff  had  no  lien  upon 

the  goods,  and  ordered  another  nonsuit. 

The  cause  came  on  now,  29 A  January ^  on  the  equity  reserved. 
The  counsel  for  the  plaintiff  made  a  slight  application  to  have  it 
re-heard ;  but  this  not  being  insisted  upon,  the  bill  was  ordered 
to  be  dismissed ;  which  drew  on  a  question  as  to  costs,  particularly 
the  costa  of  the  nonsuit,  which  were  at  length  ordered  to  be  paid  [  434  ] 
out  of  the  money  paid  into  Court  for  the  purpose.  So  thatj 
finally,  the  bill  was 

Dismissed  with  costs  at  law ;  but  wU)iout  costs  in  equity  (a). 


In  the  Matter  of  Hassbnclbtsb,  a  Bankrupt* 

T>APERS  had  been  delivered  out  several  years  ago,   for  the  Seoncttratlon 
'*'     purpose  of  being  examined,  and  some  time  since  an  order  had  nin  granted  for 
been  obtained  that  they  should  be  restored.    Application  had  been  "Ji^^^J^r^in. 
made  for  the  return,  and  refused.    Tlie  order  had  been  served  per-  to  order, 
sooally,  but  no  writ  of  execution  of  the  order  had  been  served 
or  sued  out. — Mr.  Reed  moved  the  last  day  of  the  term  for  a 
sequestration  fiisi,  and  the  rule  was  granted  as  of  course. 


Cat  OR 


4S4  Casbs  Abound  and  Dbtsbmiiibd 
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Before  Lords  Cator  V.  BuRKE,  and  othenr. 

CJomnuMionert  ..^ 

Ijmghharmgk,  T|EFENDANTS  Edmund  and  Richard  Burke,  had  entered 

w*ib^*«7A  *"^^  ^  '^^"^  ^^  ^^^  ^^  *®  ^*®''  defendant  Margrave,  for 

^^TtraT  securing  i!250,  dated  5th  September,  1777,  (together  with  other 

Before  Lord  bonds,  amounting  to  £1,030)  and  had  taken  from  him  v  counter 

lA^^*  I  "^^"^        securing  the  said  sum  of  £1,050.     Afterwards  the  ie» 

Hal^ 9tb Marr&,  f^D^ant  Hargrove  borrowed  of  the  plafaitiff  Cator  £\QO  on  his 

178^  own  promissory  note,  and  deposited  defendant  Burkes  bond  with 

H.  entered  into  plaintiff  as  a  securi^.    The  £100  not  being  paid,  the  plainliff 

tocSfa  coTOter^  fiJed  this  'bill,  praying  the  defendants  Burkes  m%ht  pay   to  the 

lKmdr^£L°de-  plaintiff  what  should  be  found  doe  on  account  of  the  ^100  and 

poiiu  b:%  bon4  interest,  out  of  the  money  secured  by  their  bond.    Tlie  bond  ap- 

^*^'  ^iVS  A  P^*"^^  ^^  ^  given  for  the  purpose  of  satisfying  creditors  of  William 

by Cagainxt B?  Burke,  a  relation  of  the  defendants  JBur^e^,  between  whom  and 

and  H.  thatB. '  Hargrove  there  was  matter  of  account,  on  which  William  Burke 

'°'f^f  %^  d'?  ^^^  debtor;  and  that  there  was  also  a  matter  of  account  outstand- 

toir.dismimd.  ^S  between  Edmund  Burke  and  the  defendant  Hargrove. 


Mr.  Madocks  and  Mr.  HoUist,  for  the  plaintiff,  argned  (opoB 
Lord  Loughborough's  expressing  a  doubt  what  remedy  the  plain- 
tiff could  have  in  equity y— That  the  relief  was  by  preventing  the 
£  435  ]  defendants  Burkes  from  setting  up  the  counter  bond,  as  a  defence 
against  any  action  which  might  be  brought  against  them  at  law,  in 
the  name  of  Hargrove*  That  the  bond  here,  being  lent  for  the 
purpose  of  raising  money,  and  a  counter  bond  tidieiH  was  a 
fraud,  and  the  holder  of  the  bond  ought  to  be  protreted  gainst 
the  counter' bond  so  taken  being  used  as  a  defence* 

Mr.  flb/Zis^  cited  the  case  of  Lord  Shelbume  v.  Tierney*,  in  the 
Eichequer,  wherci  in  the  action  at  law.  Lord  3helburne  pleaded 

the 

*  The  plaintiff,  Itth  Majf,  1769,  »eeittcd  to  LamgUin  MaeUmi,  three  boodt 
for  «£5,000  each,  payable  with  interest  three  months  after  date  ;  MaeUam  as- 
signed these  to  the  Pmnehamds  at  Ports,  and  they  to  defendant  Timrmeff*    In  W- 
Uuy  Term,  1771,  he  brought  his  actiodTagainst  plaintiff  in  the  name  of  M^km, 
In  Eoiter  following  plaintiff  filed  bis  bill  against  Tiemeyf  Madeam,  noid  the 
.Poacftandt,  for  an  lojvnetion  to  stay  the  proceedings  in  tlie  ai^on,  and  therein 
stated  that  the  bonds  were  executed  bv  plaintiff,  as  accommodation  bonds  to 
enable  Madean  to  raise  money  for  himselr,  and  that  counter  bonds  of  indemnity 
were  executed  by  Maclean  to  the  plaintiff.    That  Maclean  had  assigned  then 
without  consideration  to  the  PauchtmdSy  and  then  to  Tierneffy  who  now  sued  at 
law,  pretending  that  money  was  paid  for  the  bonds,  or  that  they  were  talLen 
in  payment  or  debts ;  whereas  the  bill  charged  if  there  were  any  such  debts, 
that  tbeylwere  upon  illegal  stock-jobbing  traiisactions^that  the  assignments  were 
antedated,  with  a  fraudulent  view,  they  having  been  made  after  die  PanehamU 
failed,  and  therefore  invalid. — An  injunction  was  obtained,  and  in  Moo,  177t, 
Tiemtff  put  in  his  answer,  admitting  the  bonds  and  counter  bonds  and  the  as- 
■icnment  to  the  PandunidSy  but  denying  any  knowledge  of  the  consideration, 
admitting  also  the  assignment  to  himself,  and  stating  it  to  be  in  consideratioa 
of  a  debt  due  to  him  trom  the  Panclumd9,  and  that  they  were  delivered  to  him 

previous 
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the  counter  bond,  and  the  plaintiff  filed  a  bill  to  restrain  him  from 
setting  it  up : — Lord  Shelbume  submitted. 

Lord  Loughborough. — ^Tlien  the  Court  tiid  not  decree  that  he 
should  not  set  up  the  counter  bond. 

Mr.  Kenyonf  for  defendants  Burkes. — Whoever  takes  a  secu* 
rity  which  at  law  is  unassignable,  must  take  it  subject  to  every 
defence  which  can  be  made  against  it. 

"lAr.jirden,  for  defendant  Hargrave. — ^The  question  for  your 
Lordships  to  decide  is,  whether  the  holder  of  the  bond,  using 
it  with  the  consent  of  the  obligor,  the  obligor  cati  contend  at 
law,  to  set  off  against  it,  as  an  unassignable  security.  An  un*> 
assignable  security  at  law,  if  assigned  by  the  consent  of  the 
obligor,  will  be  held  in  equity  to  be  the  same  as  an  assignable 
security. 

Lord  Loughborough. — Suppose  the  bond  had  been  paid  off, 
but  had  continued  m  Cators  hands,  the  argument  will  go  to 
this,  that  Burke  could  not  set  off  the  payment  unless  indorsed 
upon  the  bond.  It  is  turning  an  unassignable  into  an  assignable 
security.  It  is  a  very  different  case  from  a  bond  given  to  be 
deposited  with  Caior.  The  whole  question  is  between  the  co- 
defendants.  The  bond  can  never  be  considered  in  any  other  light 
than  as  an  unassignable  security ;  to  consider  it  otherwise  would 
bring  all  the  causes  on  bonds  in  fVestmimter'kall  into  this  Court. 
The  plaintiff  has  mistaken  both  the  law  and  equity;  for  first  he 
has  supposed  that  the  holder  of  a  bond  might,  wnere  there  was  no 
discovery  to  be  made,  come  hither  and  have  a  different  relief  from 
what  he  could  have  at  law ;  end  secondly,  that  if  there  was  fraud  in 

5'ving  the  counter  bond,  it  could  not  be  made  use  of  at  law. 
^hen  this  bill  is  dismissed  with  costs  you  may  bring  your  action 
in  the  name  of  Hargrove.  If  this  bill  would  lie  by  the  simple  act 
of  assigning  the  bond,  a  suit  in  equity  might  be  brought  on  every 
bond  that  is  given. 

Ordered  the  bill  to  be  dismissed  with  costs. 

Mr.  Hollist  prayed  that  the  bond,  assignment,  and  other  evi* 
dence  might  be  entered  as  read. 

preTioas  to  their  failnre,  tbongh  formeriy  assigned  afterwards ;  denying  tha. 
stock-jobbing  transactions,  and  giving  a  schedule  of  the  account  between  the 
PmrneiuMdM  and  himseif.  ^be  Panchav^  also  put  in  their  answers,  agreeing  iu 
the  facts  with  that  of  Tiemtf^  and  stating  the  assignment  from  Maclean  to  them 
to  be  for  a  fair  debt.  On  the  26th  of  May,  deifendant  Tiemey  obtained  an 
order  to  dissolve  the  inianction  npon  the  coming  in  of  the  answers,  unless  cause ; 
and  exceptions  havhig  been  taken  to  the  answers,  and  over-roled,  the  injunction, 
iSdJuMf  i77S,  wai  diisolvedoa  the  merits. 

Lord 
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Lord  Loughborough. — If  you  had  brought  your  bill  on  a  bood, 
and  tliere  had  been  no  demurrer,  the  bill  must  nevertheless  have 
been  dismissed.  I  see  no  reason  therefore  for  the  evidence  being 
entered  as  read.  But  Air.  HolHii  pressing  the  matter  that  in  case 
of  an  appeal,  no  evidence  could  be  read  above  which  was  not  read 
here,  and  desiring  that  the  evidence  might  eitlier  be  entered  as  read, 
or  the  request  and  refusal  by  the  Court  be  taken  notice  of — it  was 
entered  as  read.  It  came  on  now  before  Lord  Thurlaw,  upon  a 
re-hearing,  when  his  Lordship  was  of  opinion  that  a  special  pur- 
pose appearing  for  the  bond  to  Hargrove,  and  that  it  was  not  to 
give  a  general  credit,  the  plaintiff  was  not  entitled  to  the  remedy 
prayed,  and  therefore  affirmed  the  Lord  Commissioners  orders  ol 
dismission  (a). 

(a)  At  to  the  liability  of  the  assipiee  the  assignor^  y\df  Austen  t.  DttcUt^ 
•f  a  choie  in  action  to  all  the  equities  post,  voL  iii.  17a.  and  the  Editor's  note 
Id  which  it  was  sobject  in  the  hands  of 


[*S7] 

liocoln's-Inn 
HaU. 


(m)  HuxTEp  V.  Beooman. 


]>cviieof  <^  an  I  '1^'^^^  ^^  ^  ^^  ^^^  ^^  account  of  the  real  and  personal  estate 
Hn  worth,**  will  '*'  of  the  testator,  under  a  most  singular  will.  "  Feoertham^ 
ml  estate.  November  1783.  lliis  bemg  my  last  will  and  testament,  I  give 
and  bequeath  to  Mary,  daughter  of  Mary  Huxiep,  and  likewise  to 
the  son  and  daughter  of  Susan  Topley,  all  the  overplus  of  my 
money ;  and  likewise  beg  of  my  executor,  that  he  will  pay  into  the 
bands  to  the  above  children's  friends,  all  the  money  that  is  due  to 
me  on  settling  my  father's  account. — (a)  Friday,  I  give  and  bequeath 
to  them,  all  I  am  worth,  except  .£20,  which  I  give  to  my  executor 
Mr.  Thomas  Brooman  —  «igned  Edward  Brooman  —  witness 
William  Dean,  Elizabeth  Roots,  and  underneath,  about  the  middle 
of  the  paper,  Sarah  Cos/on."— llie  word  worth  was  nearly  oblite- 
rated, and  the  whole  will  bore  manifest  proof  of  the  testator's 
being  very  illiterate. — ^The  testator  was  entitled  to  a  share  with 
his  brothers,  in  a  gavel-kind  estate,  which  had  lately  descended  by 
the  death  of  his  father ;  and  the  only  question  was,  whether  this 
will  passed  the  real  estate. 

Mr.  Mansfield,  for  the  plaintiff,  barely  said — all  he  is  worth, 
must  pass  the  real  as  well  as  personal  estate. 

(m)  Vide  C^e  v.  GMtm,  t  Lord  Raymond,  1324. 


(a)  Lord  Chief  Justice  Gihbs,  7 
Taunt.  81.  in  coranientin(j  upon  this 
case,  took  particular  notice  of  the 
^¥ord  frtday  being  inserted  in  the  writ* 


ing;  that  the  latter  was  a  substantive 
bluest,  standing  independent  of  the 
prior  part  of  the  wilL 

Mr. 
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Mr.  Madocki  and  Mr.  Harvey ^  for  the  defendants,  insisted — 
that  here  being  no  expression  in  the  will  which  pointed  at  the  real 
estate,  only  the  personalty  could  pass ;  no  determined  case  has 
come  up  to.  the  present.  They  are  mostly  accompanied  with 
the  circumstance  of  there  being  introductory  words  in  the  will, 
which  shew  that  the  testator  intended  to  dispose  of  his  whole  pro- 
perty.— In  Bowman  v.  MUbank,  1  £q.  Ab.  £08:  AU  to  my  mother^ 
was  held  not  to  pass  lands. 

Lord  Chancellor  observed — that  that  was  die  case  of  a  nuncupa- 
tive willy  and  thinking  it  clear  that  the  terms  all  I  am  XDorth,  with- 
out other  words  to  conlroul  them,  must  pass  real  as  well  as  per- 
sonal estate,  decreed  for  the  plaintiff  (a). 


1785. 


(a)  For  tKe  doctrine  upon  this  inb- 
jecty  and  the  application  of  the  words 
etimte,  ftropetiy^  effects^  and  similar  ex- 
pressions, to  real  estates,  vide  Mr. 
Cox's  note  to  Barry  v.  Edgeworth,  2  P. 
W.  btS.  Cave  t.  Care,  2  Eden,  159.  Ho- 
gan  ▼.  JackMOHt  Cowp.  299-  Doe  v.  Bui' 
Ur^  6  T.  R.  610.  Doe  v.  iVhUe,  1  East, 
S3.    Cawifield  v.  Gilbert^  S  East,  516. 


Barwu  ▼.  Patchy  S  Ves.  604.  WoolUm 
▼.  KemDortkHi  9  Ves.  157.  Doe  v. 
LmcUmrvy  11  East,  290.  Doe  y.  Lang" 
landf  14l^t,  571.  Doe  v.  Trout,  15 
East,  594.  Roe  v.  Teud^  2  T.  R.  214. 
Doe  T.  Dnng,  2  M.  &  S.  448.  NickoUe 
T.  Butchery  18  Ves.  195.  Doe  v.  Raui, 
7  Taunt  SI. 


Hall  v.  Smith. 

nnHlS  was  a  plea  to  a  bill  of  revivor,  in  a  case  where  nothing 
-'-  remained  but  the  matter  of  costs,,  which  had  been  ordered  to 
be  paid  into  the  Bank,  and  being  unpaid  at  the  time  of  the  death 
of  the  party,  the  question  was,  whether  a  bill  of  revivor  would  lie 
against  the  representative.  .  In  support  of  the  plea  it  was  argued, 
that  where  the  party  who  is  to  pay  costs  dies,  it  is  a  personal  debt, 
and  dies  with  him,  unless  the  costs  are  ordered  to  come  out  of  a 
particular  fund ;  although  where  the  party  who  is  to  receive  the 
costs  dies,  his  representative  shall  have  his  remedy  against  the  party 
decreed  to  pay.  For  the  plaintiff,  it  was  objected,  that  this  doc* 
trine  only  held  where  the  costs  were  not  taxed,  but  that  as  soon  as 
the  costs  were  liquidated,  the  debt  was  become  certain,  and  it  was 
proper  matter  for  a  bill  of  revivor  and  supplement,  as  in  truth  this 
was,  it  praying  an  account  and  payment  out  of  assets. — ^The  cases 
cited  at  the  bar,  were  White  v.  Hayward^  2  Ves.  46  i.  Johnson  v. 
Peck,  2  Ves.  465.  Kemp  v.  Mackrel,  2  Ves.  579.  aud  3  Atk.  812. 
Blower  v.  Morrets,  3  Atk.  772. — ^l^o  these  the  register  added,  from 
a  manuscript  book,  the  case  of  Edgel  v.  Brown,  to  the  same  effect. 

Lord  CAaitce/Zor  thought  the  costs  having  been  taxed,  this  case  was 
not  within  the  general  rule,  and  made  it  certainly  matter  of  revivor ; 
if  they  had  not  been  taxed  he  might  have  laid  hold  of  the  circum- 
stance 
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Stance  of  tbeir  having  been  ordered  to  be  paid  into  the  Bank,  as 
taking  the  case  out  of  the  rule:  and  therefore  ofer-ruled  the 
plea  (a). 

the  coiti  have  not  beta  liqaidated  bf 
taxBtioD,  but  have  been  decreed  to  m 
paid  out  of  a  particnlar  fbnd ;  Sdhr, 
revWor  bas  been  peimitted  on  tie 
death  of  the  ptainttffy  tboagh  before  the 
report,  and  tbongli  they  were  not  to 
come  out  of  a  )»articalar  fnnd.  As  to 
appeals  or  re^iMiruifi  for  costs,  vidi 
Wirdmtm  v.  KmU,  ante,  140. 


(a)  The  doctrine  upon  this  subject 
was  Aiuch  discussed  in  Morgtm  v.  Scud" 
amortf  f  Ves.  jttn.  S13.  3  Ves.  195.  Je- 
aonr  ▼.  JeaoHr,  10  Ves.  678.  and  Lsio- 
iCN  ▼.  The  Mayor  and  CommanaUy  f^Cot" 
tkeiter^  t  MeriT.  1 1S.  The  exceptions 
to  the  rale  that  there  shall  l>e  no  re?i- 
▼or  Ibr  coats  alone,  are,  1st,  aH  cases 
where  the  costs  have  been  taxed  pre- 
Tious  to  the  abatement;  Sdly,  where 
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Attorney-'Gbniiial  7).  COWPKR. 

'I^HIS  was  an  information  for  the  purpose  of  remoYing  tnistees 
-*-  of  acharity-^school  at  Bkficowe,  in  the  county  of  Nottitigham. 
The  founder  had  demised  lands,  after  the  decease  of  his  wife,  to 
trustees,  for  the  purpose  of  supporting  the  school,  and  had  directed 
tbat  so  often  as  his  said  trustees  should  be  reduced  to  two,  such 
two  survivors  should  nominate  a  certain  number  of  persons,  being 
inhabitants  of  Great  or  Little  Blencowe.  The  objection  taken  to 
the  trustees  was,  that  they  were  not  inhabitants  of  either  of  the 
Blencowes. 

Mr.  jtttomey-General,  io  support  of  the  information,— ated  a 
case  of  the  Attorney-General  v.  France,  before  Mr.  Baron  Eyre, 
sitting  for  Lord  Chancellor,  1780,  where  there  was  a  similar  de« 
vise,  and  said  that  Mr.  Baron  Eyre  thought  the  circumstance  of 
inhabitancy  so  material,  that  he  removed  the  trustees  on  that  ground 
only. 

Lord  Chancellor  said-*he  could  not  bttt  doubt  that  case  to  have 
been  determined  upon  this  ground.  He  conceived  there  must  have 
have  been  some  special  ground  which  did  not  now  appear :  but  in 
this  case  there  should  have  been  evidence  to  shew  that  there  were 
proper  persons  in  Blencowe  to  be  trustees,  and  the  trustees  ne- 
glected to  elect  them. 

Information  dismmed,  with  40i.  cos^. 

Sbiklst 
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Shirlbt  v.  Strattok.  ^-^^^ 

nnHIS  WBs  a  bill  for  the  specific  performance  of  an  agreement  Specific  perform- 
■*•    for  the  purchase  of  an  estate  in  marsh-land  at  Barking  in  JSf^^^Jf ^ 
Essex,  and  for  payment  of  a  sum  of  .£1,000,  the  purchase-money,  concealment  oa 
The  defence  was,  that  the  estate  was  represented  to  the  defendant  the  part  of  the 
as  clearing«a  neat  value  of  JEQO  per  annum,  and  no  notice  was  ^^"®"'- 
laken  to  him  of  the  necessary  repair  of  a  wall  to  protect  the  estate 
from  the  river  Thames,  which  would  be  an  out-going  of  ^50  per 
annum.    And  it  appearing  upon  evidence  that  there  had  been  an 
industrious  concealment  of  the  circumstance  of  the  wall  during  the 
treaty  (a). 

Lord  Chancellor  dismissed  tlie  bill,  hut  without  costs. 

(a)  As  to  relief  against  fraudulent  173.  EUard  t.  Lord  JJandaff,  1  Ba.  Sc 
Hippression  of  some  defect  inanes-  Be.  341.  Sugd.  Vend,  &  Purch.  261. 
tate,    vide  Grant  v.  Munt,  Coop.  Rep.      et  se4< 


(o)  Nightingale  v.  Lawsox. 

nnHIS  bill  was  filed  against  the  defend^Lnt  Isabella  LazDSon,  as  Tentnt for  life 
■*•    executrix  of  Elizabeth  Barnard,  who  was  also  executrix  of  renews  and  pays 
her  late  husband  Ernest  Barnard,  for  an  account  of  the  personal  pS3S^^J^^!hSi** 
estate  of  Ernest  Barnard.    The  defendant  in  her  answer  insisted  bear  with  tlie  re- 
on  being  allowed  sums  of  money  paid  by  Mrs.  Barnard  during  her  inaiiide0>man,&c» 
widowhood  to  the  city  of  London,  for  fines  and  expences  of  the 
renewals  of  leases  of  the  Brawn's  Head  Tavern,  and  another  house 
in  Bond-street,  which  had   been  made  the  subject  of  a  settlement 
on  her  marriage  with  her  late  husband,  and  also  of  the  will  of  the 
said  Ernest  Barnard  of  the  19th  May,  1750,  by  which  he  gave  to 
his  said  wife,  all  the  residue  of  his  estate  (in  which  these  houses 
were  included)  during  her  widowhood,  but  after  her  decease  or 
marriage  gave  the  same  to  the  plaintiffs,  who  were  her  brothers. 

The  cause  had  been  heard  before  the  late  Sir  Thomas  Sewel, 
and  by  him  referred  to  the  Master,  who  had  reported  a  certain 
sum._  Exceptions  had  been  taken,  and  it  had  come  on  upon  a 
re-bearing  the  8th  of  May,  1784,  when  the  Lord  Chancellor  re-  [  441  1 
ferred  it  to  the  Master  to  state  the  circumstances  and  expence  of 
the  several  renewals. — ^These  appeared  upon  the  Master's  report 
to  be  as  follows : — the  original  lease  was  for  the  terqn  of  ninety* 
liine  years,  which  would  expire  in  1776.  At  the  death  of  Ernest 
Barnard  fifteen  years  were  unexpired.  On  the  10th  of  December, 
1754,  Mrs.  Barnard  agreed  with  the  committee  of  city  lands  for  a 

(o)  White  V.  White,  4  Yes,  24,  In  which  case  this  question  seems  to  have  been 
fully  discussed, 

lease 
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1785.         lease  for  twenty-eight  years  from  Lady^t/f  1766,  in  order  to 
wv^        -makeup  her  term   forty  years  bom  Ladu^dajfy  1754.    Fortbit 
BisHTiiiGALK   renewal  she  paid  i!S10  for  the  BrawrCs  ttead,  (being  three  yean 
Lawsov.       '^°^'  deducting  a  ground  rent)  with  interest  upon  that  sum  for 
three  years,  at  the  rate  of  £5  per  cent,  and  also  ^.yearly  till  the 
commencement  of  the  term  of  twenty-eight  years,  as  an   acknow- 
ledgment of  the  right  of  the  city,  also  a  ground  rent  of  IQi.per 
annum  during  the  term  of  twenty-eight  years ;  and  for  the  ouier 
house  she  was  to  pay  a  fine  of  ^131.  55.  being  also  three  years  im* 
proved  rent,  after  deducting  a  sround  rent,  with  the  like  interest, 
and  a  like  rent  of  2f .  and  the  leases  were  to  be  renewable  every 
fourteen  years  for  ever,  upon  payment  of  a  fine  of  one  year's  im- 
proved rent. — Accordingly  on  the  SOih  o{  April,  175^,  Mrs.  Bar^ 
nard  paid  into  the  chamber  of  London,  the  followti^  sums : 

£  s.  d. 
For  the  Brawn's  Head  -  •  •  dlO  O  0 
Three  years  interest        -        -        «        «  3110    0 

Fine  for  the  other  house  -        -        -         13150 

For  three  years  interest  -        -        -        •  19  139 

For  ezpences  of  the  leases      -        •        •  26    £    0 


•f4l8  10    9 


On  the  12th  of  March,  1768,  she  again  renewed  the  leases  for 
a  further  term  of  fourteen  years,  in  order  to  complete  her  term  of 
forty  years. — She  then  paid 

£  s.  d. 

For  the  Brawrfs  Head       -        ^        •        -^    70  O  0 

ror  the  other  house    -        -        -        «        -43  15  0 

Forexpences       --        -        •        -        -25  10  0 


^139    5    0 


r  442  ]  Eleanor  Barnard  died  the  2d  JVirtiaiy,  1775,  which  was  nine 

years  after  the  commencement  of  the  renewed  term,  and  by  her 
will  gave  all  her  personal  estate  to  the  defendant,  and  appointed 
her  sole  executrix. — The  Master  in  hb  report  proceeded  to  value 
the  advanced  payments,  and  stated  that  twelve  years  of  the  original 
term  being  to  come,  and  Mrs.  Barnard  having  renewed  for  a  term 
of  twenty-eight  years,  to  commence  at  the  expiration  of  the  fint 
term,  at  the  expence  of  ^418.  IDs.  9^-  and  also  incurred  au  in- 
creased rent  of  25.  a  year,  and  the  said  sum  having  been  paid 

twelve 
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twelve  years  before  the  commencement  of  die  renewed  lease:  he         1785. 
had  calculated  that  that  uim,  with  interest  upon  it  at  the  rate  of  ^^'^^ 

£5  per  cent,  would  have  amounted  to  ^660.  12f,  9d.  and  the  in-  Nwhtincaw 
creased  rent  of  2s.  per  annum,  would  have  amounted  to  £2.  85.  Lawiow . 
But  as  Eleanor  Barnard  enjoyed  the  benefit  of  the  renewed  lease 
near  nine  years,  he  had  apportioned  the  same  between  her  as  tenant 
for  life  and  the  plaintiff  as  remainder-man,  and  found  the  plain- 
tiff's proportion  of  the  <f  669-  1^.  9d.  to  be  £457.  7s.  9d.  and  of 
the  £2.  Bs.  to  be  £l.  \2s.  \0d.  which  he  conceived  ought  to  be  al- 
lowed, with  simple  interest  at  least,  at  the  rate  of  £5  per  cent, 
from  the  time  of  the  commencement  of  the  renewed  term,  but 
submitted  to  the  Court  whether  she  should  not  be  allowed  com- 
pound interest.  And  with  respect  to  the  renewal  in  1768,  from 
which  Eleanor  Barnard  never  received  any  benefit,  he  conceived 
she  ought  to  be  allowed  the  whole  thereof,  with  simple  interest  at 
least ;  and  submitted  whether  compound  interest  ought  not  like- 
wise to  be  allowed  upon  that. — ^The  cause  now  came  on  for  fur- 
ther directions  upon  the  Master's  report. 

Mr.  Madocks  and  Mr.  Ainge,  for  the  plaintiffs — contended  that 
only  simple  interest  could  in  any  case  be  allowed,  that  the  clearest 
way  would  be  to  calculate  the  whole  expence  as  a  charge,  and  then 
the  tenant  for  life  must  keep  down  the  interest.  The  IVI aster  has 
calculated  the  whole  upon  the  ground  of  making  the  tenant  for  life 
pay  one-third  and  the  remainder-man  two,  and  he  has  given  five 
percent,  interest,  which  is  contrary  to  the  common  rule  of  the 
Court. — ^They  referred  to  the  cases  of  Lock  v.  Lock,  2  Vern.  666. 
t^erney  v.  Verney,  1  Ves.  428. 

Mr.  Scottj  on  the  other  side — contended  she  was  entitled  to  L  ^^  J 
compound  interest ;  she  was  every  year  unotiier  year's  interest  out 
of  pocket  upon  a  bargain  which  she  was  not  obliged  to  make.  It 
would  be  difficult  to  prove  that  she  was  compellable  to  make  any 
renewal ;  of  course  what  proportion  she  ought  to  pay  of  any  when 
made. — But  she  certainly  should  be  allowed  compound  interest, 
for  all  public  bodies,  such  as  that  with  which  she  treated,  calculate 
their  fines  so  as  to  pay  compound  interest. 

Lord  Chancellor. — The  cases  in  which  the  nature  of  the  estate, 
or  the  will  of  the  testator  compels  a  renewal,  appear  to  me  not  to 
apply  to  the  present.  Where  there  is  no  such  custom  or  direction, 
it  IS  in  the  discretion  of  the  tenant  for  life  to  renew  or  not ;  but  if  he 
renews,  the  law  will  not  permit  him  to  renew  for  his  own  use, 
but  will  make  him  a  trustee  for  the  remainder-man :  then  upon 
what  terms  shall  the  remainderman  be  entitled  to  it  ?  As  to  the 
idea  that  it  is  to  be  upon  the  payment  of  two-thirds  or  any 
other  proportion,  that  cannot  be  the  rule ;  for  if  there  were  twenty 
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or  thirty  years  of  the  existing  lease  to  ttxn,  it  cannot  be  thoogfat 
for  the  benefit  of  the  tenant  for  life  to  renew. — In  thu  case  in 
1 754,  when  twelve  years  were  to  come,  she  renewed  for  twenty- 
eight.  She  enjoyed  it  nine  years  after  the  expiration  of  the  twelve ; 
leaving  nineteen  years  of  the  twenty*eight.  The  Master  ought  to 
take  the  sum  paid  by  her  for  the  renewal  of  the  lease  as  the  value  of 
the  term  purchased,  that  is  of  the  term  {o)of  twenty-eight  years^  Id 
commence  at  the  expiration  of  twelve  ye:u^.  He  shonU  then  con- 
sider the  value  of  the  term  of  nine  years  after  the  ezistiog  term,  sod 
what  the  term  of  nineteen  years  after  the  existing  term  and  the  nine 
years  was  worth,  and  the  latter  is  the  proportion  to  be  paid  by  the 
remainder-man.  Then  as  to  the  kind  of  interest  to  be  allowed^ — 
Simple  interest  will  not  be  a  satisiiEU^tion,  as  she  laid  out  ber  monej 
totally ;  and  the  value  of  the  lease  was  calculated  upon  the  groond 
of  compound  interest. — Compound  interest  vnuai  therefore  be  com- 
puted upon  the  proportional  value  of  the  nineteen  years  term  to 
the  whole  ex  pence  of  renewal.  Then  as  to  the  rate  of  interest; 
in  computing  compound  interest  you  go  upon  the  idea  that  the 
interest  is  paid  upon  the  exact  day  and  immediately  laid  out; 
but  as  this  is  impossible,  it  will  be  sufficient  to  compute  com- 
pound interest  at  4  per  cent, — But  this  is  only  to  be  paid  till  her 
death,  for  after  that  her  executors  had  the  demand  upon  the  re- 
mainder-man ;  and  it  becomes  a  common  debt,  and  mutt  cariy 
simple  interest  only. — With  respect  to  the  second  renewal,  her 
executors  are  entitled  to  the  whole  of  the  expences,  and  the  rale 
of  interest  must  be  the  same. — ^Tbis  seems  to  be  the  justice  of  ike 
case :  for  as  on  the  one  hand  the  tenant  for  life  cannot  renew  for 
his  own  benefit  (6) ;  bo  on  the  other,  the  remainder-man  shall  not 
have  the  renewal  at  her  expence  *  (c). 

*  In  Maxwell  y.Aahc,  Notembei'  6tb,  1752.  An  annuity  for  life  was  given  4Wt 
of  the  leasehold,  and  the  annuitant  was  held  not  to  be  bound  to  contribvte 
ta  the  expence  of  the  renewal.— See  also  the  case  of  Stam  ▼.  Thetd,  toI.  ii 
page  24.*). 


(a)  Mr.  Cox,  in  a  short  note  of  this 
casc^  1  Cox,  IBJl,  suggests  the  follow* 
log  correction  of  an  c  rror  in  the  print- 
ing, which  makes  this  passage  diracult 
to  be  understood:  instead  of  the  wor«l« 
"  to  that  of  the  term;'  read  "  viz.  the 
term" 

(fr)  As  to  the  doctrine  upon  this 
point,  vide  Pickirm^  ▼.  Votpla,  ante, 
197,  and  the  Editor's  note  to  it. 

(c)  Tlie  old  rule  of  distribution,  which 
threw  one-third  on  the  tenant  kit  life, 
is  (aA  it  has  been  in  mortgages)  ex- 

Sloded.  Editor's  note  to  Lawrence  v. 
^Qf^^t  I  Eden,  ^6,  Stone  v.  Tkeed, 
post,  vol.  ii.  page  843.  fyhite  v.  fVhiie, 
4  Yes.  H^,  in  the  latter  case  (and  in 
Buckridf^e  y.lugram,  te  Yes.  jon.  632)^ 
Lord  Alvnnfeif  is  reported  to  have  con- 
sidered that  tlie  tenant  for  life  ought 


to  pay  nothing  but  the  intevett.  LsH 
Eldon,  however,  when  that  cmse  cane 
on  upon  appeal,  9  Yes.  5.S4,  disap- 
proved of  ttie  doctrine,  on  the  groand 
of  the  possible  ineqnaUty;  it  Mig 
better  to  determine  the  proportiM 
upon  fact  than  speculatioii;  therefore 
if  the  tenant  for  life  hi  hosnd.  t»  pay 
in  any  degree,  he  onght  to  pay  la  pto- 
portion  to  the  benefit,  hede/oct^tikt* 
under  the  effect  of  the  transactieB, 
and  ttie  remainder-man  cngfat  alse  It 
pay  with  reference  to  his  proporliaa 
of  that  benefit;  viz.  tliaX  mterett  io 
the  renewed  term,  which  is  vMrm  sa 
mnch  of  the  renewed  term  as  exptoed 
in  the  life  of  the  person  who  renewed. 
The  same  course  was  adopted  in  AikM 
v.  Backhirtue,  2  Yes.  &  B«a.  65. 

Attobney- 
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1783* 
Attorney-General  v.  The  Bishop  of  Chester. 

^WmE  brfe  Archbishop  Seeker ^  among  maoy  charhabte  legacM,  Leg«cy  townOt 
"*    gave  ^1,000,  S  per  cent.  Bank  ammitiesy  to  bis  trustees,  the  ^^^^'^f^^ 
defieiKiaat  and  the  late  Dr.Slinton,  for  the  purpose  of  establishing  not  \oid"thoiigh' 
a  bisbep  in  Hia  Majesty's  dotninions  in  America ;  be  also  gave  none  as  yet  ap- 
£lfiOO,  to  be  laid  out  upon  repairing  parsonage-houses,  and  or-  I^^<^* 
dertd  that  if  any  charity  to  which  he  bad  given  a  legacy  should  no  Legacy  to  repair 

longer  subsist,  such  l^acy  should  fall  into  the  residue.  pai^onage-bouses 

IS  i^od,  and  the 

Mr.  jttiom^General — insisted  that  a  gift  of  money  to  be  laid  jects  to  be  in  the 
o«t  in  building  upon  land  already  in  nsortmain  is  good  in  law ;  and  Master,  upon  pro. 
cited  for  that  purpose  the  cases  of  fBrodie  v.  The  Duke  of  Chandos,  g.^^**  ^^  ^^""'^ 
and  *  tie  Aitomejf-General  v.  Hutchinaon.  ™' 

Mr. 

f  BfWif  T.  Ihdti  ff  Ckando9y  14Ch  D^eimber^  1775.  Ann  ThitUUihwuiie  being 
poaseaied  of  a  cooaiderable  personal  estate,  b}r  wiU,  dated  iSd  September^  1740, 
gave  to  trustees  aU  ber  readjr  monev,  f(c,  (subject  to  her  debts),  to  lay  out  and 
ex|^d  the  same  io  the  erecting  aad  new  bailding  of  a  neat  parsonage-liouMe, 
wkteh  ker  wUl  was,  alumld  be  erected  ai  the  upper  end  of  the  garden  belonging  to  ths 
9md  par99nag9-koiute^  to  be  fVom  tine  to  tinse  had,  occupied,  and  enjoyed  by  the 
then  present  and  other  future  incumbents ;  and  made  Robert  Thistlethwaitef  her 
nephew,  sole  executor.  The  testatrix  died  witliout  revoking  the  will,  leaving 
the  said  Robert  ThutlethwaUe  and  his  brother  next  of  kin.  The  Honourable 
Stephen  Fox  becoming  seised  of  the  perpetual  advowson  of  the  living,  and  having 
presented  the  plaintilf  thereto,  he  nled  a  btU  against  the.  defendants,  the  repre- 
sentatives of  the  said  Robert  ThietlethwaUef  and  the  then  next  of  \dnC  Robert  and 
his  brother  being  both  dead),  to  recover  o£600,  or  the  residue  of  the  personal 
estate  of  Ann  ThistUthwaite,  for  the  purpose  of  building  the  bouse. — The  cause 
was  beard  before  Lord  Bathurst^  I4tb  December,  1773,  and  the  question  being 
whether  tiiis  was  within  the  meaning  of  the  statute  ot  Mortmain. — Lard  CfUm- 
ccitsr.  tbthJamutry^  1774,  pronounced  bis  decree  in  favour  of  the  charity,  no 
land  being  to  be  purchased.  The  account  of  the  personal  estate  being  waived, 
he  ordered  the  jtSOO  to  be  paid  with  interest  for  that  purpose,  and  all  the  parties 
to  have  their  costs  out  of  tlie  fund. 

*  Atlorwef-Gewerml  ▼.  Hutehinion{€i).-^Mmy  Glover,  by  will,  dated  34  th  Sep- 
intbtTf  1761,  directed  that  of  1>600  should  be  forthwith  paid  and  laid  out,  under 
tH^  directioo  of  the  Minister  and  Churchwardens  of  Royjfoa  for  the  time  being, 
for  the  purpose  of  erecting  and  building  a  free  school  at  Koyston  for  twelve  poor 
bdijfi  and  twelve  poor  girls  of  the  said  parish,  and  she  directed  that  as  soon  as 
the  idiaol  should  be  built,  j£t,000  should  be  placed  out  at  faiterest,  and  the 
dtvidendt  from  tFme  to  time  paid  to  the  Minister  and  Churchwardens  for  erer^ 
for  the  purposes  following;  i,e,  ^SOperannumy  part  thereof  she  directed  should 
be  paid  for  a  schaol^master  for  teaching  the  said  boys  to  read  and  write^  and  t£SO 
per  annum  to  a  school-mistress  to  teach  and  instruct  the  said  girls  in  reading,  uniting , 
ami  p2ata  work ;  to  continue  until  they  should  be  of  proper  age  to  be  put  out 
apprentices ;  and  the  surplus  of  the  interest  of  the  e£2,000  she  willed  and  di- 
racted  sikould  be  applied  \n  and  about  the  repairs  qf  the  said  free  school,  ^x.  and 
afptimted,  the  dtfenditnts  executors.  Upon  a  bill  being  filed,  the  defendants  con- 
teaded  diat  the  testatrix  having  given  the  of  1,500  to  be  laid  out  m  buitdfng  a 

SCh(K>l, 
(a)  S.  C.  Amb.  751. 
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Cases  Argued  and  Determined 

Mr.  Mangfield,  for  the  Bishop  of  Chester,  did  Dot  controvert 
this,  but  contended  the  selection  of  the  objects  belonged,  since 

the 

ichoolf  and  the  .£2,000  being  dependant  upon  it,  the  vhole  was  void ;  and  the 
Lard  ChaneeUor  (Batkurst).  26tb  May,  1775,  dismissed  the  information  as  to  the 
^1,500  for  bnildiug  the  scliooi :  The  testatrix  not  having  pointed  bj  the  will 
to  the  land  which  the  parish  had^  and  the  CAafie«<[or  thinking  mere  was  no  groand 
to  presame  she  meant  it;  and  it  the  school,  which  there  was  already,  was  given 
by  the  lord  of  the  manor,  it  was  not  to  be  converted  to  other  purposes. 

With  respect  to  the  point  in  the  cases  cited,  some  other  casei  haTe  been 
decided,  which  may  be  worthy  the  reader's  notice. 

(p)  Attorney-General  y.TyndaU,  6thMarchj  1764.'^Mary  Parker,  by  will,  tikhig 
notice  that  she  stood  possessed  of  leasehold  premises,  devised  all  and  sinanlac 
her  lands  and  tenements  to  trustees,  to  sell  the  same,  and  willed  that  part  of  the 
money  should  be  laid  ont  in  the  purchase  of  a  competent  piece  of  ground  for 
buildiug  an  alms-house,  and  directed  that  not  more  than  if  1,400  hi  laid  oat 
therein,  and  ordered  tlie  residue  of  her  personal  property  should  be  laid  out  in 
the  purchase  of  land8,^e.  and  the  rents  to  be  paid  to  twenty  persons  who  shoaJd' 
be  admitted  into  the  alms-liouses. 

lOtli  December,  1759,  Sir  Tkomaa  Clarke  declared  the  devise  of  the  freehold 
and  leasehold  estate  void. 

:S4th  June,  1761,  On  further  directions  his  Honour  declared,  in  case  the 
trustees  could  obtain  a  gift  of  a  competent  piece  of  ground,  the  charity  would 
be  entitled  to  have  the  leasehold  and  personal  estate  so  marshalled  as  to  throw 
the  debts  and  legacies  on  the  leasehold,  in  order  to  have  the  mere  personal 
estate  applied  to  the  charity. 

But  on  appeal,  this  decree  was  reversed  by  hord  Henley,  11th  Jinif,  176S,  and 
the  personal  estate  ordered  to  be  distributed  among  the  next  of  kin  (a). 

• 

Pelham  v.  Anderson,  11th  December,  1764. — Testator  directed  his  executors 
should  bnild  and  erect  an  hospital,  for  which  purpose  he  charged  his  pen>onal 
estate  witli  ^S,000.  Residue  to  same  uses  as  real  estate. — ^The  bequest  of 
ef'SyOOO  was  declared  void  by  the  statute  of  mortmain  (6). 

{q)  Attorney-General  v.  Bishop  qf  Oxford  and  othei'8, 13th  July,  1786.—- Thomas 
Sims,  the  testator,  by  his  will,  after  devising  his  freehold  and  leasehold  estates 
therein  mentioned,  and  charging  the  same  with  the  payment  of  certain  annuities 
in  manner  therein  mentioned,  bequeathed  and  disposed  of  his  personal  estate  in 
the  words  following ;  (that  is  to  say)  **  I  give  and  bequeath  to  my  executors  the 
sum  of  cf'lOO  each  for  their  trouble  in  executing  my  will ;  and  all  the  rest  and 
residue  of  my  personal  estate  I  give  and  bequeath  to  them,  in  trust,  to  apply 
the  same  to  build  a  church  at  fS'healley,  where  the  chapel  now  is,  in  such  manner 
as  I  shall  hereafter  direct,  or,  fur  want  of  such  direction,  as  my  executors  shall 
think  best. 

The  information  prayed  a  general  account  and  directions  touching  the  plan 
and  execution  of  the  charitable  bequest  given  by  the  testator. 

The  Bishop  of  Oxford,  as  Patron  and  Parson  of  Cuddesden,  by  his  answer, 
opposed  the  erection  of  a  new  church,  unless  the  surplus  of  the  residue  could 
be  applied  towards  an  augmentation  of  the  endowment  of  the  chapelry  annexed: 
The  Chaplain  and  Chapelwarden  answered  to  tlie  same  effect,  and  proposed 
repairing  the  old  chapel,  and  with  the  surplus  augmenting  the  salary  of  the 
Chaplain,  i^c. 

The 

(p)  Anib.  614.  S.  C. 

(9)  As  to  the  doctrine  of  cy  pres,  as  applied  to  charities,  y'lde  Aitomey^Generai 
V.  BouUbee,  9  Yes.  jun.  380,  and  his  Honour's  observations,  ibid.  387.  Attanef' 
Gemral  \,  Andrews,  3  Vci.  633(c). 


(a)  Since  reported,  S  Eden,  207. 
{b)  Since  reported,  ^  Eden,  295. 


(e)  And  the  Editor's  note  to  Jtfsf- 
fridge  v.  ThaekweUf  post,  vol.  UL  517. 


IK  THB  High  Court  of  Chancert. 

the  death  of  Doctor  Stintoriy  to  the  Bishop  of  Chester  alone.  As 
to  the  other  legacy,  there  being  no  bishop  in  America^  or  the  least 
likelihood  of  there  ever  being  one^  that  is  a  void  legacy,  and  falls 
into  the  residue.  ' 

But  laord  Chancellor  said,  the  money  must  remain  in  Court  till 
it  shall  be  seen  whether  any  such  appointment  shall  take  place  {a): 
With  respect  to  the  selection  of  objects  for  the  other  l^acy,  it 
must  be  referred  to  the  Master,  and  proposals  of  proper  objects 
must  be  laid  before  him. 
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Attorn  by- 
Gen  BRAL 

V. 

The  Bishop 
of  Chester* 


The  next  of  kin  insisted  that  a  new  charch  or  chapel  mnst  be  built,  and  the 
ftnrplos,  if  any,  divided  amonii;  them.— As  to  the  repairing,  or  augmenting  the 
salary  of  th^  Chaplaih,  ^c.  they  opposed  that  plan,  insisting  that  tlie  intention 
of  the  testator  must  be  implicitly  followed )  in  case  the  Bishop  did  not  allow 
of  a  new  chapel,  that  the  bequest  should  be  void,  and  the  money  divided. 

Sir  JJoyd  Kewyon,  Master  of  the  Rolls,  sittinar  for  Lord  Chancellor,  observed, 
that  if  the  Bishop  objected,  he  could  not  interfere  in  the  matter ;  as  to  repair- 
ing, ifc,  he  could  not  do  that. — The  intention  mnst  be  implicitly  followea,  or 
nothing  could  be  done. 

However,  he  referred  it  to  the  Master  to  take  an  account,  9fc,  and  to  make  a 
special  report  as  to  the  plan  of  erecting  a  new  chapel,  and  tlie  expences  attend- 
ing it ;  and  also  witli  respect  to  the  Bishop's  assent  for  that  purpose  (6). 


(a)  See,  as  to  this,  The  AttofTiey-Ge* 
neral  v.  Oglander,  post,  vol.  iii.  166. 

(/i)  For  the  doctrine  contained  in 
these  cases,  as  to  the  laying  out  money 


in  land  already  in  mortmain,  vide  The 
Attorney-General  v,  Noihf  post,  vol.  iii. 
588,  and  the  Editor's  note  to  it. 


Boyntjon  t.  Boynton- 


[  445  ] 


^IR  Griffith  Btn/nton,  Bart,  by  his  will,  27ih  Jpril,  1771,  gave 
^  to  his  wife  Dame  Mary  Boynton,  his  mansion-house,  S^c,  at 
Burton  Agnes,  for  life,  remainder  to  the  plaintiff  in  fee.  He  also 
gave  to  his  said  wife  an  annuity  of  «£  1,000,  charged  on  all  his  real 
estates  (except  the  estates  so  devised)  in  lieu  of  her  dower  and 
thirds.  He  also  gave  to  her  the  use  of  her  jewels,  and  of  his 
household  goods,  plate,  carriages,  ^r.  for  life,  and  a  legacy  of 
«££00,  to  be  paid  immediately  after  his  decease.  Then  came  the 
clause  in  the  will  upon  which  the  question  arose :  **  Provided  that 
if  my  said  wife  shall  happen  to  marry  again,  that  then  and  from 
thenceforth  all  and  ever}*  the  devise,  annuity,  powers,  authorities, 
and  bequests,  by  me  hereinbefore  or  hereinafter  giyen  and  bequeathed 
to  my  said  wife  (except  the  annuity  of  ,£100  a  year  hereinafter 
mentioned)  shall  cease  and  be  void  :  and  in  such  case,  I  give  and 
bequeath  to  my  said  wife,  dtiring  her  natural  life,  one  annuity  or 
yearly  rent-charge  of  <£  I  OOy  charged  upon  all  my  real  estates^  to 

be 


Testator,  by  wih^ 
gave  his  wife 
ejf  1,000  a  year,  in 
lien  of  dower,  buv 
if  she  marrietl 
anun^hegave  \itr 
«flOO«year,  in 
lien  of  ail  ber.cf<r: 
from  his  estate. 
She  married,  an.l 
elected  herdowr   . 
She  shall  not  have 
tbe^lOOaB&iiit>. 
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1765*         he  pajd,4fc.  the  8«id  uinuiff  of  ;f  100  /o  6^  in  full  far  eperjfben^ 
^ri»vw  ana  advantage  which  I  tuean  shall  arise  (M  (f  ary  my  real  or 

J^o YNTox  personal  estates,^  in  case  she  shall  happen  to  marry  again."  And 
BoTNTON  niftde  his  said  wife  executrix  and  residuary  legatee  of  fait  $aid  iriU, 
and  guardian  to  the  plaintiff  his  eldest  son,  and  his  other  children. 
On  the  6th  February^  1778j  the  testator  died  Mrtthpnt  revoking 
his  said  will,  and  Lady  Boynton  proved  the  will.  In  Juhf,  1781, 
Sir  Griffith  Boyniou,  Ae  eldest  son  of  the  deceased,  filed  his  bill, 
praying,  among  otber  things,  that  the  defendant  Jpady  Boynton 
might  make  her  election,  either  to  accept  the  benefits  under  the 
will,  or  to  claim  her  dower ;  and  that  in  case  she  should  elect  her 
dower,  the  same  should  be  settled,  and  the  residue  of  the  rati 
estate  ahoidd  be  taken  care  of  for  the  benefit  of  the  phintiff, 
and  a  guardian  appointed.  At  the  same  time  a  bill  was  filed  by 
the  creditors  of  tne  testator  Sir  Griffith  Boynton.  To  these  bilk 
the  defendants  put  in  their  answers,  and  particularly  the  defendant 
Lady  BoytUon^  by  her  answer,  elected  to  take  her  dower  insiead 
of  the  benefits  given  to  her  by  her  said  hmbanJts  will.  The 
two  causes  came  on  15th  May^  1782,  to  be  hean)  at  die  Rolls, 
[  446  ]  before  his  Honour  Sir  Thomas  Setsfel,  who  declared  that  as  no 
Account  of  the  testator's  personal  estate  and  of  his  debts,  i^c.  had 
been  taken,  the  defendant  Lady  Boynton  was  not  obliged  to  make 
any  election  until  the  account  should  be  taken,  and  it  should  appear 
out  of  what  real  estates  she  was  dowable  at  the  time  of  testator's 
decease : — and  it  was  referred  to  the  Master  to  take  an  account  of 
the  personal  estate,  and  also  to  state  out  of  which  estates  the  de* 
fendant  was  dowable.  On  the  l6th  December,  1783,  the  Master 
made  his  separate  report  as  to  the  defendant's  dower.  On  the 
fi9th  January f  1784,  dame  Mary,  the  defendant,  intermarried  with 
George  Parkhurst,  £s^.  and  7tn  April,  1784,  the  plaintifi*  filed  a 
supplemental  bill,  makmg  him  a  party,  stating  the  marriage,  and 
that  in  consequence  thereof  the  benefits  arising  to  the  defendant 
dame  Mary  under  the  will  had  become  voidy  and  praying  that  pos- 
session of  the  (ipiue,  8fc»  might  be  given  up.  In  her  answer  to 
this  bill  dame  Mary  claimed  her  dower,  and  submitted  to  the  Court 
whether  she  was  not  also  entided  to  th^  aoouity  of  ;£  100  a  year 
given  by  the  testi^tar^s  will,  and  also  insisted  she  had  a  right  to  her 
jewels,  as  being  part  of  her  pnrtfphemalia* — On  the  14th  Jwne, 
1784*  the  c^use  panie  on  before  the  Xx^rd  ChanceUor,  when  his 
Lordship  was  plefised  to  declare,  diat  liady  Boynton  having  elected 
to  take  her  dower  was  not  entitled  to  have  the  legacy,  annuity, 
9nd  provision  made  by  the  will,  and  ordered  proper  accounts  to  be 
taken.  Upon  this  decretal  order  the  defendants  Parkhurst  and 
Lady  Boynton  presented  their  petition  of  rehearing  in  regard  to 
the  annuity  of  ^100,  which  they  contended  Lady  fc^it/oiswas 
^titled  to  for  life  over  and  above  her  dower.  The  cause  now 
came  on  upon  the  rehearing. 

Mr. 
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Mr.  Madockit  Mr.  Scott,  and  Mr.  Waller,  for  the  defendaiits.  1785. 

There  must  be  an  express  intention  in  order  to  prevent  a  wife  taking  \^^/^ 

dower  as  well  as  a  legacy.     Lawrence  v.  Lamence,  1  Eq.  Ab.  218.       Boykitoii 
£19.     Imledon  v.  Northcoie,  3  Atk.  430.     Hitchin  v.  Hitching       boyktop. 
Pr.  Ch.  133.     Lemon  v.  Lemon,  8  Vin.  Ab.  366.    This  annuity 
given  out  of  his  estate  is  consistent  with  her  dower. — A  mere  gift 
of  an  annuity  of  £100  would  not  bar  her  of  the  dower.     It  was 
meant  that  if  she  married  the  annuity  of  £1,000  should  cease,  but 
this  annuity  of  £100  was  anxiously  excepted  out  of  the  clause. — 
Suppose  she  had  made  her  election  immediately  after  the  decease, 
she  might  have  kept  every  provision  made  for  her  except  the  £1,000 
a  year:  tlie  j^lOO  a  year  was  to  be  in  lieu  of  the  provisions  for-       [  447  ] 
feited  by  marriage,  it  had  nothing  to  do  with  her  dower,  he  could 
mot  mean  it  in  lieu  of  the  dower,  which  would  be  so  much  larger. 

Mr.  Price  and  Mr.  Mitford  for  the  plaintiff. — ^This  is  not  a 
question  of  forfeiture  but  of  election.  In  all  cases  where  other 
benefits  are  not  given  in  addition  to  the  dower,  the  lady  electing  to 
take  dower  gives  up  everything  else. — If  the  ,£100  annuity  had 
been  given  to  her  simply,  she  must  have  elected  betvreen  it  and 
dower. — ^When  Sir  Griffith  gave  her  the  annuity  of  £  1,000  in  lieu 
of  dower  he  had  no  idea  she  would  elect  the  dower. — The  ,£100 
M'as  not  to  take  place  at  all  if  she  accepted  the  other  gifts.  It  was 
to  stand  in  lieu  of  the  provision  during  widowhood.— •Lazrrence  v. 
Lawrence,  and  Hitchin  v.  Hitchin,  are  neither  of  them  cases  where 
the  doweress  had  made  an  election.  The  question  in  those  cases 
was,  whether  taking  under  the  will  would  preclude  dower.  The 
terms  of  the  clause  relative  to  her  marriage  shew  he  did  not  mean 
her  to  take  this  with  her  dower.  It  was  to  be  in  full  for  every 
benefit  which  should  arise  to  her  out  of  his  real  or  personal  estate. 
These  words  must  include  dower  as  well  as  any  other  provision. 
She  must  therefore  elect  between  the  annuity  of  £100  and  her 
dower. 

Lord  Chancellor  a  few  days  af^er  the  hearing  gave  judgment. — 
The  question  is,  whether  the  testator  has  declared  by  express 
words,  or  any  thing  tantamount,  that  Lady  Boi/nton  shall  have 
both  her  dower  and  this  annuity.  The  question  turns  upon  the 
clause  whereby  he  gives  her  in  the  event  of  her  marrying  again 
J^lOO  a  year,  as  the  full  benefit  she  was  to  derive  from  his  estate. 
JDy  these  expressions  I  rather  think  he  ioteoded  this  estate  should 
be  quite  clear  of  her.  On  the  other  hand  it  is  said  this  could  not 
be  bis  intentj  as  he  knew  this  was  not  equal  to  her  dower ;  but  the 
cases  do  not  seem  to  have  gone  upon  any  calculation  of  value  be- 
tween the  legacy  and  the  dower. — ^The  natural  construction  of  the 
words  seems  to  be,  that  if  ^c  married  again  she  should  have  only 

£1,060 
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1785.         c^lyOOO  a  year,    lo  this  the  testator's  intention  is  defeated;  but 
wvw  she  cannot  take  her  dower  and  the  annuity  (a). 

BOYNTON 

^"  Affirmed  the  decree. 

The  judgment  ex  relattoM. 

(a)  As  to  pnttinfi^  the  widow  to  her  election,  vide  Peanon  v.  PeortoR,  ante, 
f  9Sy  and  the  Editor's  note. 
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Lincoln VInn  IVf^'  Mansfield,  supported  by  Mr.  Scott  and  Mr.  Mitford, 
HaU,  i3th  May.  ITA  ^oved  that  the  plaintiflF  might  be  at  liberty  to  sue  out  i 
for  a^commi^ir  commission  for  the  examination  of  witnesses  in  the  East  Indies^  on 
to  examine  evi-  the  following  case :  Sir  Eyre  Coote,  K.  B.  deceased,  late  husband 
dence  to  shew  of  the  plaintiff,  made  his  will  9th  May,  1 778,  by  which  he  gave  the 
^e^i^t^^i-  plaintiff  an  annuity  of  ^1,000  and  otlier  advantages,  and  gave  the 
ciU,  were  both  in-  residue  of  his  personal  estate,  after  payment  of  debts  and  legacies, 
tended  for  the  to  trustees,  to  lay  out  the  same  in  real  estate  to  the  uses  therein 
^^^'o^hVto  declared.  On  the  9th  October,  1780,  the  tesUtor  made  a  codicil 
swear  the  believes  to  his  will,  by  which  he  coniinned  the  same,  and  thereby  gave  to  the 
that  to  have  been  plaintiff  «£  10,000  to  be  paid  within  twelve  months  after  his  death, 
the  intention.        jj^  ^^so  gave  several  other  pecuniary  legacies,  and  appointed  the 

defendant,  the  Rev.  Charles  Coote,  Dean  of  Kilfenora  in  Ireland, 
**  residuary  legatee  to  the  sums  of  money  which  should  remain  after 
**  the  payment  of  his  debts  and  legacies.*'  On  the  14ih  December, 
1780,  he  made  another  codicil,  by  which  he  gave  the  plaintiff 
.£10,000,  repeated  all  the  other  legacies  given  by  the  former  codicil 
in  nearly  the  same  words,  added  a  legacy  to  his  god-daughter  Ann 
Monkton  of  £5,000,  and  appointed  Dean  Coote  residuary  legatee. 
Lady  Coote  filed  the  present  bill  to  have  both  legacies  paid  to  her, 
and  for  this  purpose  stated  circumstances  to  shew  that  the  former 
codicil  was  in  Sir  Eyre's  contemplation  when  he  made  the  second, 
and  that  the  second  was  intended  by  him  in  addition  to  and  in 
augmentation  of  the  former,  and,  among  others,  a  considerable 
increase  of  his  fortime  (which  was  however  contested  by  the 
answers.)  The  executors  contended,  from  the  similarity  of  terms 
and  repetition  of  the  same  legacies,  that  the  second  codicil  was  a 
a  substitution  of  the  former,  and  only  made  for  the  purpose  of 
introducing  Miss  MonktotCs  legacy.  And  now  the  plaintiff  moved 
for  a  commission  to  examine  witnesses,  in  order  to  introduce  parol 
evidence  to  prove  testator's  intention  to  augment  the  legacies  given 
by  the  first  codicil  by  those  given  in  the  second.  The  affidavit  upon 
which  the  application  was  grounded  was,  that  Mr.  Graham  and 
Major  Hay,  the  subscribing  witnesses  to  the  codicil,  >\*ere  in  India, 

and 
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and  that  the  plaintiff  was  advised  that  their  testimony  as  to  what  1785. 

passed  between  the  testator  and  them  at  the  time  of  his  executing 
the  second  codicil,  would  be  material  to  her  at  the  hearing. 

The  counsel  for  the  plaintiff  pressed  it  upon  two  points.  First, 
that  the  presumption,  from  the  legacies  being  in  two  different 
instruments  was,  that  the  second  legacy  was  augmentative,  and  for 
this  they  cited  Hooley  v.  Hatton,  (ante,  390  n.)  and  said,  that  in 
Greenwood  y.  Greenwood,  (ante,  30  n.)  Lord  Bathurst  would  not 
lay  it  down  absolutely  that  being  in  tlie  same  instrument  made  it  a 
mere  repetition.  Secondly,  that  this  was  a  proper  case  for  the 
admission  of  parol  evidence  to  explain  whether  both  the  codicils 
were  to  take  place.  That  the  intention  might  be  shewn  by  other 
means  than  merely  by  what  appeared  upon  the  face  of  instrument, 
and  that  in  the  case  of  Beauclerc  and  the  Duke  of  St.  Jlbans 
Lord  Uardwicke  said,  if  there  had  been  any  considerable  addition 
to  the  Duchess's  fortune  it  would  have  been  material,  and  as  that 
must  have  been  introduced  by  parol  evidence,  of  course  he  was  of 
opinion  such  evidence  would  be  admissible. 

Lord  Chancellor  said,  be  did  not  choose  to  decide  questions  of 
such  importance  apon  a  motion.  If  the  second  codicil  had  only 
given  the  wife  a  legacy  of  the  same  sum  he  should  have  thought  it 
not  an  ademption  of  the  former  but  accumulative ;  but  where  all 
the  legacies  are  repeated,  it  made  it  seem  only  to  be  a  substitution. 
If  her's  is  doubled  all  the  rest  must  be  so  likewise  *.  But  he 
thought,  in  order  to  have  a  commission  to  introduce  the  parol 
evidence.  Lady  Coote  ought  to  swear  that  she  believed  the  legacy  in 
the  second  codicil  was  meant  to  be  augmentative,  which  she  had 
not  done :  and  without  it  the  issuing  the  commission  would  appear 
only  to  be  for  delay. 

The  plaintiff's  counsel  therefore  took  nothing  by  their  motion  (a). 

*  Vide  poft,  vol.  ii.  p.  521. 
(a)  Sed  vide  Oldham  v.  Carleton,  post,  vol.  iv.  p.  88. 
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Power  to  appoint 
in  snch  sharesy 
&c.  asJ.  P. 
ihonld  think  pro- 
r,  notexceed- 
g  estates  tail : 
he  appoints  to 
two  of  his  chil- 
dren MM  acre  for 
lifty  thentofiUl 
into  the  reiidae 
oftbeestate, 
which  he  nie  to 
bis  second  son  . 
forlifcy  with 
remainders  over. 
This  execution 
of  the  power  is 
elnsoryand  bad* 
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POCKLINGTON  V.  BaYNB. 

T>Y  marriage  settlementy  dated  S5tfa  andd6th  May,  1769,  tbe 
•*-^  manor  of  Wanborough  and  other  lands  were  coh?eycxl  to 
trustees^  in  trust,  for  Samuel  SAarpe  for  life,  remainder  to  Satnuel 
PockHngion  tbe  husband,  for  life,  remiunder  to  the  wife  for  life, 
*'  remamder  to  the  use  of  all  and  every  the  child  and  children  of 
the  body  of  the  said  Samuel  Pockhngton  on  the  body  of  Plea- 
sance  his  wife  begotten  or  to  be  begotten,  in  suck  paris,  shares, 
and  proportions,  and  for  such  estate  and  estates,  not  eiceeding  an 
estate  or  estates  in  tail,  widi  or  without  power  of  revocation,  and 
by,  with,  and  under  such  powers,  provisoes,  remainders,  or  limi- 
tations over  to  some  or  one  of  the  said  children  as  the  said  Samuel 
Pockttngton  should  by  any  deed  or  writing,  executed  as  therein 
mentioned,  or  by  will  direct  and  appoint,  and  for  default  of  such 
appointment,  then  to  all  and  every  the  children,  to  be  divided 
share  and  share  alike,  Sec."  ^Samuel  Pockhngton,  by  will  duly 
attested,  and  reciting  the  .power,  did  in  pursuance  thereof  limit 
one  acre  of  the  premises  to  his  eldest  son  nilUam  and  hta  daoj^hler 
Ann,  for  their  lives  and  the  life  of  the  survivor,  with  remainder 
to  such  person  or  persons  as  should  be  entitled  to  the  reskhie  of 
the  said  premises,  and  then  limited  the  residue  to  his  second  son 
Henry  for  life,  remainder  to  trustees  to  preserve  contiiigent  re- 
mainoers,  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
mainders over.    The  bill  was  filed  to  carry  dib  will  into  execution. 

Mr.  Sebooyn  and  Mr.  Madocks  contended,  that  the  power  was 
not  well  executed.    In  the  first  place,  Samuel  Pocklwgton  had  no 

f>ower  to  limit  estates  to  his  children  for  life  only,  for  if  he  could 
imit  them  for  life,  with  remainders  over,  it  would  tie  up  the  pro- 
perty longer  than  the  rules  of  law  would  allow.  It  is  exactly  the 
case  of  Spencer  v.  The  Duke  of  Marlborough,  5  Bro.  P.  C. 
592  (r)  (a), — ^2dly.  The  giving  two  of  the  children  one  acre  alone 
of  the  estate  for  their  lives  and  the  life  of  the  survivor  is  merely 
elusory,  and  not  within  the  intention  of  the  person  who  created  the 
power. — Sdly.  That  he  had  extended  the  appointment  to  grand- 
childreui  whereas  his  power  was  only  to  appoint  to  his  own  cbil- 


(r)See  Oakery,  Parrot ^  Cas.  temp.  Finch,  354. 
(•)  Ed.  Touil.  252t  i  Eden,  404. 


dren; 
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dren ;  this  is  determined  to  be  bad  in  the  case  of  Alexander  f .  17M. 

Jlexander,  2  Ves.  640.  wv*^ 

POOKUHOVOV 

Lard  Chancellor  was  clearly  of  ppinioq  tb^t  the  execu^n  of        b^tmb. 
the  power  iatended  by  the  testntor  wa#  tcitaUy  elusory,  and  con- 
trary to  the  nature  of  the  power ;  tiiat  therefore  the  estate  imist 
go  among  all  the  children  agreeably  to  the  direction  in  deCmlt  of 
execution  of  the  power  *. 

*  ThU  point  has  been  since  more  amply  lUBCiUwed  in  the  case  of  RoHmoh  v* 
HmnkagtUj  post,  voL  ii.  p.  22—344.  also  2  T.  R.  241.— 781  (a). 

(a)  See  also  the  Editor's  note  to  Robinttm  v.  HwrdcoMtU. 


(5)  Bell  v.  Walker  and  Debeett.  /2oi/t  for  Lord 

CkamceUor, 

VMTR.  Piggott  moved  for  an  injunction  to  restrain  the  defendants  iDjaoction  sliall 
i?-|.  ffQi^  publishing  a  book,  entitled^  "  Memoirs  of  the  life  b«  ««ahwta 
^  of  Mrs.  Bellamy  r  which  the  bill  stated  to  be  pirated  from  a  fTtioSj'SiSi", 
book  called,  *'  An  Apology  for  the  Life  of  Oeoree  Ann  Bellamy!*  from  another, ' 
Affidavits  were  produced  of  Mrs.  Bellamy  bemg  the  author  of  **?.'"^u")5^fL# 
Ais  latter  work,  and  that  she  had  sold  the  property  of  the  copy  to  *  •"■*»«««"»•«• 
the  plaintiff,  who  had  printed  it  in  five  volumes,  which  sold  for 
1^^.    The  book  against  which  the  injunction  was  prayed  was  in 
one  ifolume,  and  sold  for  2s.  6cl.    Pastages  were  read  from  each, 
to  shew  that  the  facts  and  even  the  terms  in  which  they  were  re- 
lated in  this  were    taken    frequently  verbatim  from  the  original 
work.     His  Honor  said,  if  this  was  a  fair  bond  fide  abridgment  of 
die  larger  work,  several  cases  in  this  Court  had  decided  that  an  in- 
junction should  ^ot  be  granted.    It  had  been  so  determined  with 
respect  to  Dr.  HawkeswortVs  Voyages.    He  should  not  at  pre-        [  45t  ] 
sent  decide  whether  it  was  such,  or  a  piracy  from  the  former ; 
but  he  had  heard  sufficient  read  to  entitle  the  plamtiff  to  an  injunc- 
tfOB  until  answer  and  further  order. 

•  ■ 

Motiam  granted  {a). 

(t)  Doiskff  V.  KUmatUy,  Ambl.  403.  GanMm  v.  BmU»,  poirt,  voL  ii.  8(K 
(a)  Vide  ikt  Editor's  note  to  ConuMi  ▼.  BomU^f  aU  sap. 
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Gases  Argubd  and  Determined 


1785. 


LiaeolnVImt 
Hall,  ist  seal 
after  TVmUiff 
Std  June. 

Payment  of 
money  into 
C4mrt 


Sherwood  v.  White. 

T^VIITEf  who  is  a  half-pay  .lieutenant  and  resides  in  North 
^^  Americay  by  a  letter  of  attorney  empowered  Sherwood  to 
receive  his  half-pay.  Sherwood  received  several  sums  upon  that 
account.  fVhiie  was  under  the  necessity  of  suing  Sherwood  for 
those  sums.  He  obtained  judgment,  and  was  upon  the  point  of 
suing  out  execution  when  Sherwood  filed  his  bill  in  this  Court, 
stating  that  he  had  deposited  the  sums  received  on  account  of 
White  in  the  hands  of  Brown  and  Collinson,  bankers,  for  safe 
custody ;  thtt  Brown  and  Collinson  had  become  bankrupts ;  that 
they  had  only  paid  two  dividends,  one  of  5s»  and  another  of  2s.  in 
the  pound.  Sherwood  by  his  bill  admitted  the  receipt  of  these 
sums,  and  prayed  that  White  might  be  compelled  to  accept  them, 
together  with  an  assignment  of  Sherwood^s  interest  in  Brown  and 
Collin8on*s  estate,  in  full  of  the  debt  owing  to  him  by  Sherwood ; 
and  that  in  the  mean  time  an  injunction  might  go  to  prevent  White 
from  suing  execution. — An  injunction  was  obtained  for  want  of  ah 
answer. — Before  the  answer  the  Court  was  moved,  on  the  part  of 
the  defendant,  that  the  plaintiff  might  pay  the  money  into 
Court,  otherwise  that  the  injunction  should  be  dissolved.  And 
the  Court  ordered  that  the  plaintiff  should  pay  the  amount  of 
the  two  dividends  into  Court,  otherwise  that  the  injunction  should 
stand  dissolved  *. 

*  Vide  post,  Aeton  v.  Market,  vol.ii.  p.  14.  Cafleav.  Hicklinf^y  vol.  ii.  p.  I8t. 
and  the  cases  there  cited,  by  which  the  rule  seems  to  be  completely  settied  as 
here  determiaed  (a). 

(a)  See  also  the  Editor's  note  to  the  latter  casew 
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lincoln's-lnn 
Hall,  f  Sd  June. 

Bankrupt  part- 
ners pajring  dif- 
ferent propor- 
tions towards 
the  debto  shaU 
have  but  one 
allowance,  which 
shall  be  divided 
between  them  in 
the  proportions 
their  respective 
estates  have  paid. 


£x/M7f/e  Bate. 

TOATE,  the  petitioner,  and  Heiicfte/ were  partners,  a  Joint  com- 
''^  mission  of  bankruptcy  issued  against  them.  Tlie  joint  debts 
amounted  to  «£22,766.  ISs.  6d.  the  joint  effects  were  about  ir5,000. 
Bate^a  separate  effects  amounted  to  above  «£S0,000.  The  debts 
proved  upon  his  separate  estate  were  ;£  15,894,  of  which  «£  1 5,362 
were  joint  debts  due  from  the  partnership.  The  joint  creditors  were 
paid  l6s.  in  the  pound,  of  which  the  petitioner  (supposing  the 
joint  debts  to  be  divided  in  moieties)  had  contributed  l£s.  6^^.  and 
Henckel  Ss.  6d.  Bate  now  petitioned  that  the  assignees  might 
pay  him  the  allowance  of  jElOper  cent,  (not  exceeding  £300)  in 
respect  of  his  separate  estate,  according  to  the  statute  of  .5  Geo.  2. 
c.  SO.  and  also  for  an  allowance  in  respect  of  the  joint  estate. — The 

first 
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first  qaestion  made  was,  whether  the  petitioner  could  have  two  al- 
lowances, the  one  in  respect  of  tlie  separate,  the  other  of  the 
joint  estate;  but  Lord  Chancellor  was  clearly  of  opinion  this  could 
not  be.  The  next  and  principal  question  was,  whether  Henckel 
was  entitled  to  any  allowance,  and  it  so,  whether  the  same  should 
be  pari  of  the  ^300  to  which  the  petitioner  would  be  entitled. 

lA)rd  Chancellor  thought  the  proper  way  of  considering  the> 

Question  would  be  taking  the  debts  as  well  as  the  effects  in  moieties. 
iaie  therefore  having  paid  in  fact  above  20s.  on  the  moiety  of  the 
debts,  although  not  quite  1 5s,  on  the  whole,  was  entitled  to  the^ 
full  allowance;  but  Henckel^  who  had  not  paid  10s.  upon  his 
moiety,  was  entitled  to  nothing.  But  this  opinion  his  Lordship 
afterwards  changed,  for,  a  few  days  after,  he  declared  that  the 
bankrupts  were  entitled  under  the  act  of  parliament  to  the  sum  of 
j£300,  being  an  allowance  of  \Oper  cent,  in  respect  of  their  joint 
and  separate  effects,  and  that  the  same  ought  to  be  divided  between 
them,  according  to  the  proportions  which  the  surplus  of  each  of 
their  separate  estates,  after  payment  of  their  respective  separate 
debts,  and  the  respective  moieties  of  their  joint  estate,  have  con- 
tributed to  the  payment  of  their  joint  debts  (a). 


1785. 


(a)  In  detennining  the  question  of 
allowance,  the  joint  and  separate  estate 
are  not  to  be  considered  as  distinct, 
and  as  if  two  commissions  had  issaed : 
bot  the  two  estates  are  to  be  blended, 
to  consider  whetlier  one  allowance  is 
to  be  made.  Therefore  a  bankrnpt 
under  a  joint  commission  was  held  not 
to  be  entitled  to  an  allowance,  thoHgh 
his  joint  estate  paid  10«.  in  the  pound , 
unless  both  joint  and  separate  cre- 
ditors who  had  proved  had  been  paid 
lOs.  in  the  pound.  The  same  point 
arose  in  Ex  parte  Styles^  1  Atk.  208, 
bnt  was  not  determined.    So  where 


nnder  a  separate  commission  against 
one  partner,  and  the  usnal  order  for 
keeping  distinct  accounts,  the  joint 
estate  paid  1 8s.  in  the  pound,  and  the 
separate  estate  ^».  the  bankrupt  was 
held  not  entitled  to  his  allowance.  Ex 
parte  Farlow^  2  Ves.  &  Bea.  209. 
1  Rose,  491;  and  a  bankrupt  under  a 
separate  commission  paying  20f.  in  the 
pound  to  the  separate  creditors,  is  not 
entitled  to  his  allowance  against  the 
right  which  the  joint  creditors  have  to 
the  surplus  under  the  usnal  order.  Ex 
parte  Holmee^  d  Ves.  &  Bea.  137. 
'  2  Kose,  95. 


Bats. 


Ex  parte  Hatden. 
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.    .         ^  Hall,  24tli  Jicitf. 

UPON  a  separate  commission  of  bankruptcy  agamst  one  partner,  joint  crediton 

the  joint  creditors  petitioned,  and  were  allowed  to  prove  their  admitted  to  prova 

debts,  and  to  receive  a  dividend  pari  passu  with  the  separate  ere-  °"  *  ifparate 
ditors,  there  bemg  no  joint  estate  *. 

Ex  relatione  {a). 

*  Vide  Cooke's  Bankrupt  Laws,  29t,  S.  C.  also  the  case  Ex  parte  Hodg^m^ 
post,  vol.  ii.  p.  5. — Ex  parte  Martin,  post,  vol.  ii.  p.  14.-— £x  parte  Page,  post, 
ToL  ii.  p.  119. — Ex  parte  FUntum,  post,  vol.  ii.  p.  120. — Ex  parte  Copeland, 
Cooke's  Bankrnpt  Laws^  295,  and  other  cases  by  him  in  his  section  of  joint 
debts. 

(a)  See  the  modern  doctrine  upon  this  subject  in  a  note  to  Ej^  parte  FUtUumf 
cit  snp^ 

Duka 


^M^ 

17S5. 


Before  fhe  Lords 
CommisBioDers 
Athhuntnad 
H^thmny  S6th 
June,  1783. 
Before  Lord 
ThmloWfJtme 
I6thy  1784.  JtOif 
6tby  1785. 

Notwitlistaoding 
a  cham  opon  a 
term  for  pay- 
ment of  oebts,  a 
leaiebold  estate 
purchased  by  the 
testator,  subject 
tDamortgagCy 
shall  bear  the 
burthen  of  that 
mortgage,  it  not 
beinff  properly 
the  debt  of  the 
testator. 
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(t)  Duke  of  Ancastee  v.  Matbb  ami  otii^ri. 

f^HARLES  BERTIE  Mde  bk  wil,  dMed  Ibe  ^  of  N^- 
^^  wstnhetj  l7S9f  fivid  fhe^by  derised  as  folio wa:  "  I  ghre  and 
**  devise  16  Thofnas  Noei  and  J  (Ah  Mdyetf  their  eiecufori;^  adau- 
**  nistratorSy  and  assigns^  all  those  my  manors,  lands,  4^.  in  JLtn- 
*^  colmkirt^  to  hai^  aM  to  hbid  to  Aem,  from  (he  tiftie  of  m j  de- 
''  ceaae  fof  the^  teitn  of  liiir^fy-tfiiie  ycfteifi,  upon  ftut  thisiCi  hererii* 
^'  aftei^mentiemd/'  ¥t&  thm  ^ate  the  fieal  estate,  svbject  to  fW 
term,  and  iti  dl^fanff  of  isMie  df  his  6wn  bod^,  to  MtMiitgat  Beftit 
for  life,  n^manld^  tA  his  finft  amf  either  soiar  m  tatf-mrf^,  remainder 
td fhe  j^Iaiiitiff' fbr  life;  remainder  tt>  his  ftr^  and  oth^  soils  iti  tiSt' 
Mie,  with  remiihdehf  otef,  and  afterwards  declanMl  as  fbOows : 
<<  I  do  hefeby  d^lttre  thaf  the  term  and  entate  so  as  aforMdd 
<'  limited  to  thdmr  the  said  ThoffHts  Nt>tt  flftd  JoAir  Majftty  didr 
**  eie<iiifbrs,  aehnirtistratofSy,  atid  aiHiigas,  for  nitiefj^irine  j^srs,  in* 
''  upon  the  special  fntst  atid  confidence,  and  to  die  hifiMa  and 
^  pttr)k>setf  fblloWhig ;  Aat  is  to  9kjy  Upon  trust  and  eonfldence 
<<  that  they  the  stid  ThotMi  NoeltM  John  Maytt,  Aeir  csecatoH, 
''  ^c.  shall,  oti/  of  the  refttf  and  pfofits,  or  ^fnorf^oge,  ocriij^ 
^  met}/,  or  demise  of  all  or  any  part  of  my  beforennentiOBed  manors, 
^  ^c.  or  any  of  Ihem,  for  all  or  any  part  of  the  said  term  of  ninety* 
^  nine  years  or  otherwisie,  as  to  their  discretion  Aa&  seem  nkeet, 
''  levy  and  raise  so  much  lawful  money  of  Grad  Britam  as  will  be 
^  sufficient  i9  pay  and  satisfy  all  the  debts  I  shall  owe  at  the  time 
^  of  my  decease  J  my  funeral  charges,  and  all  the  legades  and  sums 
^  of  money  given  by  me  in  and  by  this  my  will,  and  pay  and  apply 
^  the  same  accordingly.  And  my  will  and  mkid  is,  that  after  so 
^  iMcb  money  shall  be  raised  as  shall  answer  the  purposes  aftfe- 
''  saidy  together  with  all  costs  and  charges  in  or  about  levying  or 
''  raising  thereof,  the  said  term  shall  cease  and  determine.''  He 
then  devised  as  follows:  ''  I  give  and  devise  to  my  brotheih 
''  Montague  Bertie,  his  executors  and  administrators,  all  that  die 
**  manor  of  East  and  fVest  Deeping  holden  by  lease  from  the 
^  Crown,  subject  to  the  yearly  rent  and  covenants  reserved  in  the 
*'  said  lease,  and  also  subject  to  the  mortgage  thereon,  to  Mrs. 
'^  MilKeent  Neate^  of  London,  for  £6,500 ;  but  in  tase  my  said 
'^  brother  rfiall  not  be  living  at  die  time  of  my  decease,  then  I  give 
**  the  said  estate  and  premises,  with  the  appnrCenances,  subject  as 
*^  aforesaid,  to  such  person  as  shall  be  entitled  Id  the  freehold  of 
**  my  real  estate  at  the  time  of  my  decease  by  virtue  of  the  aforesaid 
"  limitations  in  this  my  will."  And  towards  the  end  of  his  wiU  he 
devised  as  follows:  ''  Item, — I  also  give  aH  my  household  good^ 
*'  and  all  other  my  goods,  chattels,  effects,  and  person^  estate 
**  whatsoever  and  wheresoever,  imto  my  said  brother  Montagae 


(r>  yide  Lard  Jnchiqkin  v.  French,  atfd  others,  Amb.  ^. 


"  Bertie, 
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^  Bertie^  if  he  shall  be  Imi^  at  the  time  of  m;  deatti ;  biit  In  cas^         1785<. 

^^  he  shali  be  thea  dead^  I  give  and  devite  the  same  to  such  person  %^vw 

'<  as  shall  be  entitled  to  the  freehold  of  my  real  estate  under  and  bj       AaciLtnA 

^  virtue  of  the  limitations  in  this  my  will :  Provided  always,  and  I  do        itATaa. 

**  hereby  declare  my  mind  and  will  to  be,  that  in  case  I  shall  at  tho 

**  time  of  my  death  leave  issue  of  my  own  body^  that  then  and  in 

**  such  case,  as  well  all  and  evex^  the  before-mentioned  uses,  de- 

*^  vises,  and  limitations  to  my  said  brotker  Montague  Bertie,  the 

^  Doke  of  AncaateTf  and  their  respective  heirs,  and  also  the  devise 

^'  of  the  residue  of  my  personal  estate,  shall  be  utterly  void ;  aud 

^  in  such  case  I  do  boreby  will,  and  my  mind  is,  that  all  my  real 

^  eatate,  subject  to  the  said  term  of  ninety-nine  years,  shall  descend 

'*  according  to  the  rules  of  law,  and  that  the  residue  of  my  per* 

**  Bonal  estate  shall  go  and  be  distributed  in  such  manner,  and  tx> 

^  and  among  such  persons  as  if  I  had  died  intestate.    And  I  do 

''  hereby  nominate  and  appoint  the  said  Thomas  Noel  and  John' 

^  Mayer^  executors  of  my  last  will ;  and  1  do  hereby  will,  order, 

*^  direct,  and  appoint,  that  my  said  executors  and  the  survivor  ol 

.^  tbem  shall  and  do  pay,  satisfy,  and  discharge  my  funeral  charges, 

^  and  all  my  debts  and  legacies  as  soon  as  they  shall  become  due 

^  and  payable,  by  such  methods,  ways,  and  means,  and  in  sudi 

<'  manner  as  he  or  they,  or  their  counsel  learned  in  the  law,  diall  m 

'*  that  behalf  advise  and  think  meet ;  and  it  AbH  and  may  be  lawfid       £  456  ] 

**  to  my  said  executors,  or  either  of  them,  to  deduct  and  satbfy  to 

'^  him  or  themselves  out  of  my  personal  estate,  or  out  of  the  monies 

^  to  be  raised  out  of  the  said  term  of  ninety-nine  years  before  to 

^  them  devised,  all  such  disbursements,  expences,  and  charges 

''  which  they  or  either  of  them  shall  be  put  to  iu  proving  this  my 

*^  will,  or  by  any  other  ways  or  means  whatsoever  in  or  about  the 

'<  execution  of  this  my  will,  S^."^ — Montague  Bertie  died  in  the 

fife*time  of  the  testator,  and  the  plaintiff  became  entided,  under 

the  limitations  in  the  will,  to  the  real  estate.    The  leasehold  estate 

had  been  several  years  before  mortgaged  by  the  testator's  father  for 

^6,500  to  Mrs.  Neate,  and  in  1765,  the  mortgi^e  was  assigned  by 

ibe  desire  of  the  testator  to  Sir  Thomas  Palmer j  who  advanced  the 

testator  a  further  sum  of  «£  100  on  it,  and  the  testator  conveyed 

other  estates  as  an  additional  security  for  the  i^'6,600. 

This  cause  waa  first  heard  before  the  late  Lords  Commissioners^ 

Mr.  Man^ldy  Mr.  Madocks,  and  Mr.  Kenyan  for  the  pkiiH 
tiffs. — There  are  three  questions  in  this  case.  Fifst^  Whether  the 
personal  estate  is  exonerated  of  the  debts.  Secondly,  Whether  the 
mortgaged  estate  is  liable  to  the  mortgage.  Thirdly,  What  interest 
the  Duke  takes  in  the  personal  estate.  As  to  the  first,  although 
the  personal  estate  be  the  original  fund  for  Ae  payment  of  debts, 
yet  the  testator  may  discharge  it  against  the  devisee  of  his  real 
estate ;  and  if  his  intent  so  to  discharge  it  appear  upon  the  face  of 

the 
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1785.         the  wiUy  that  intention  shall  govern.     Here  he  haa  created  a  term' 

w\^^  for  the  payment  of  hia  debts,  which  sufficiently  pcunta  out  his  in- 

AacASTSK       tention.    The  cases  shew  that  an  intention  so  demonatrated  is  suffi- 

MAvaa.  eient. — Bampfield  v.  Wyndhamj  Pre.  Ch.  101,  the  testator  pro* 
▼iding  a  real  fund  for  the  payment  of  his  debta,  and  giving  (9)  hia 
personalty  to  his  wife,  it  was  held  she  should  take  it  exooented 
from  the  debts.  Wainwright  v.  Bendlowe$j  2  Vera.  718,  devise 
for  payment  of  debts  and  the  personalty  held  eiempt.  In  Walker 
V.  Jackson,  9,  Atk.  624,  the  personal  estate  was  held  to  be  a* 
specific  legacy,  and  of  course  exonerated.  Andtfion  v.  Coo£, 
4th  June,  1775,  Thomas  Calendar  gave  several  specific  parts  of 
his  personal  estate,  he  then  gave  part  of  his  real  estate  in  strict 
settlement,  and  devised  the  remainder  of  his  real  estate  to  trustees 

f  457  ]  in  trust,  to  sell  for  the  payment  of  debts,  and  in  case  that  ahould  not 
be  sufficient  to  discharge  the  debts  be  charged  the  deficiency  on  the 
devised  real  estates.  He  then  gave  the  residue  of  hb  personal 
estate,  not  before  bequeathed,  to  his  wife.  The  Coiurt  bdd  she 
took  it  wholly  exempt  from  the  debts. — In  Siapleton  v.  ColvUk, 
For.  202,  in  Holliday  v.  Bowman^  before  Lord  Bathursi,  (ante, 
145,)  Kynaston  v.  Kynaston*,  and  G/ede  v.  Glede,  the  same  doc^' 
trine  has  been  held. — Secondly,  The  second  point  is,  whether  the 
mortgage  shall  also  be  discharged  by  the  real  estate.  This  point  is 
determined  by  the  case  of  Searle  v.  St,  Eloy,  2  P.  W.  386,  which 
is  recognised  in  Gal  ton  v.  Hancock,  2  Atk.  437  •  Thirdly,  The 
last  question  is,  what  interest  the  Duke  shall  take.  He  claims- 
under  the  description  of  the  person  vt  ho  should  come  into  posses- 
sion, and  must  take  the  same  interest  that  Montague  Berite  would 
have  taken,  that  is  the  absolute  interest. 

Mr.  Selwyn,  Mr.  Arden,  and  Mr.  Aigne,  for  the  defendants. 
As  to  the  last  question,  we  contend  the  Duke  can  take  a  limited 
interest  for  life  only,  there  being  no  addition  of  executors 
or  administrators  in  the  will.  Secondly,  With  respect  to  the 
second,  that  the  mortgaged  premises  must  bear  their  own  bur- 
then.— As  to  the  other,  which  is  the  principal  question,  it  de- 
pends on  the  several  clauses  in  the  will.  The  first  clause  creates ' 
the  term. — The  next,  which  is  material,  is  that  by  which  be 
gives  the  personal  estate. — ^The  third,  that  appointing  the  exe- 
cutors, and  directing  them  to  pay  the  debts  by  such  means  as 
they  should  think  meet.  In  this  case  there  is  no  specific  be- 
quest of  the  personal  estate.  If  he  had  meant  the  executors 
should  pay  the  debts  out  of  the  term  he  would  not  have  left  it  in 

(v)  As  a  specific  beqncst. 

*  The  testator  by  hisMrill  charged  his  whole  estates  with  payment  of  aH  his  debts, 
legacies,  and  funeral  expences,  and  for  that  purpose  he  devised  porticnlar  lands 
to  trostees,  in  trust  to  sell  the  same,  and  pay  his  debts,  legacies,  and  funeral 
expences,  and  he  gave  to  his  wife  all  his  personal  estate  whatsoever,  and  con* 
stituted  her  sole  executrix.  The  debts  exceeded  the  personal  estate.  Lord 
BiUkuni  determined  the  personal  estate  to  be  exempt. 

tbtir 


in  THK  HieH  Court  of  Charckby.  49t 

■ ...  7  \ 

dleir  oDiion  how  they  should  pay  them.     In  order  to  exonerate  1785. 

personal  estates  from  the  payment  of  debts  diere  must  be  an  ex-  w^/*^ 

press  direction  that  they  shall  be  paid  out  of  some  other  fund,  or  Awcastkr 
something  tantamount  to  such  express  direction ;  but  here  is  no  Maybiu 
necessary  implication  that  the  fund  should  be  exempt.  In  Bamrh- 
fdd  V.  fVyndhanif  the  debts  were  more  than  the  amount  of  the 
personal  estate.  In  fVainwright  v*  Bendlowes,  the  estate  was  or-  [  458  ] 
dered  to  be  sold  out  and  out.  In  Bromhall  v.  IVitbraham,  at 
(he  Rolls,  Nov.  1734,  the  testator  gave  all  his  personal  estate  to 
bis  sister,  whom  he  made  executrix,  he  gave  his  real  estate  to  liis 
brother,  charged  with  his  debts,  but  the  personal  estate  was  held 
to  be  first  liable.  In  the  case  of  Lord  tnchiquin  v.  Obrien  (a), 
Bih  Feb.  1744,  before  Lord  Hardwicke,  the  Earl  of  Thomond  by 
bis  will  directed  that  all  his  debts  should  be  paid :  he  devised  his 
real  estate  to  Lord  Inchiquin  and  another  in  trust,  that  they  should 
inake  sale  of  a  sufficient  part  of  the  estate,  and  out  of  the  money 
arising  therefrom,  together  with  the  rents  and  profits,  should  in  the 
fint place  pay  all  the  debts  which  he  should  owe  at  the  time  of  his 
deatn,  and  his  legacies,  and  subject  thereto  he  limited  his  real 
estate  over :  he  gave  Sir  William  fVyndham,  «£20,000,  and  some 
other  legacies ;  then  followed  these  words :  **  and  this  further  will 
''  was,  that  the  whole  money  to  be  raised  by  such  sale  should  be 
'*  taken  as  part  of  his  personal  estate:*'  lastly,  he  gav6  the  rest 
and  residue  of  his  personal  estate,  whatsoever,  after  payment  of 
bis  debts,  to  the  defendant.  The  personal  estate  was  first  applied. 
In  Fereges  v.  Robinson,  Bunb.  301,  the  same  doctrine  was  laid 
down,  because,  as  the  Court  observed,  there  were  no  negative 
words  to  exonerate  the  personal  estate.  In  Stephetison  v.  Heath-' 
cote  (6),  Harper  devised  lands  to  trustees  in  trust,  by  sale  or  mort- 
gage to  raise  so  much  money  as  woald  pay  all  his  debts  and  funeral 
expences :  he  then  gave  a  silver  tobacco-box  to  j1.  B.  and  gave 
all  the  residue  of  his  personal  estate  to  his  wife,  and  made  her 
fexecutrix.  Lprd  Northington  ordered  the  personal  estate  to  be 
first  applied. 

Lord  Commissioner  ^^AAtirs^  delivered  the  opinion  of  himself 
and  Lord  Commissioner  Hotham. — ^The  first  question  is,  whether 
iinder  the  will  of  Charles  Bertie,  the  plaintifi*  is  entitled  to  the 
personal  estate  discharged  of  the  debts. — Secondly,  Whether  the 
personal  estate  is  the  fund  out  of  which  the  mortgages  are  to  be 
paid.  Thirdly,  What  estate  the  plaintiff  takes  in  the  freehold  and 
personal  estate. — The  main  question  is,  whether  the  plaintiflF  is 
entitled  to  the  personal  estate  discharged  of  the  debts : — the  cases 
are  determined  on  difi'erent  grounds.  Adams  v.  Meyrick,  Eq.  Ab. 
£71,  which  is  in  favor  of  the  plaintiff,  made  the  ground  that  the  tes- 
tator said  that  the  trustees  i2o  and  shall,  by  mortgage,  8cc.  pay. 

(a)  This  case  is  reported  1  Wils.  82.      iitcikt^Kui  v.  Frenek,  Ambl.  33« 
and  1  Cox,  i.  and  by  the  name  of  lard         (6)  Since  reported  l  Eden,  Sa. 
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1785.         This  b  a  very  loose  ground,  aiid  has  been  since  aMadoned.  '  Peri' 
^  <,0^  .       ges  V.  Robinson,  in  Bunb.  301,  is  the  inoA  seh^ble  case.    U 
Ancastbr      Walker  v.  Jackson,  2  Atk.  G2i  (a),  Lord  Hdrdwicke  sayi,  tfa^ 
Mater         general  rule  is  that  the  personal  estate  shall  be  first  applied ;  hA 
tnat  against  his  devisee  the  testator  may  charge  bis  real  estate  in- 
stead of  his  personal. — ^The  personal  estate  must  be  first  aji^Hed, 
unless  there  are  eiipress  words  or  a  plun  intent  to  the  Contraiy. 
The  only  question  in  eveiV  case  of  this  kind  is,  whether  you  can 
satisfactorily  find  out  whether  the  testator  meant  to  exempt  the 
j^ersonal  estate  from  the  debts,  for  there  are  no  tedbnical  words  by 
Which  it  is  to  be  done. — In  this  case,  if  it  depended  on  the  two 
clauses  in  the  will,  the  intent  could  ^riot  be  doubted,  the  trustees 
are  to  raise  sufficient  to  pay  aTl  the  debts.    The  next  thing  to  be 
considered  is,  whether  there  is  any 'thing  in  the  latter  part  of  die 
will  to  overturn  this  a[5parent  itatent. — It  s^ems  highly  probable 
{he  word  *'  residue"  was  tUrowh  in  withodt  any  riieaning,  or  to 
give  an  option  to  the  trustees  out  of  which  fund  to  take  their  ex- 
peuces,  and  that  they  might  not  be  'in  advance.— At  all  events  it 
excludes  the  idea  that  the  charge  was  t6  fbll  upon  the  personalty. 
The  Wore  modem  authorities  baVe  goii^  in  exclusion  of  the  per- 
sonalty upon  much  less  reason,  Anderton  v.  Cooke, — Holliduy  v. 
Sowman,  (ante,  145). — ^We  think  the  Duke  of  Ancaster  is  enfmled 
to  the  personal  estate  Exempt  frohi  payment  of  debts.     The  next 
question  is,  whether  it  should  be  chkrged  with  the  mortgages,  and 
^s  to  (his  point  we  are  bdunil  *by  the  cases  of  Searler.  Sl  Eldy, 
fi  P.  W.  386.  and  Gallon  V.  Hancock,   2  Atk.  424.  to  flecrte 
that  the  rhortgage  must  be  paid  out  of  the  devised  Restate.    The 
third  question  is,  what  interest  the  Duke  takes  iti  the  personalty.— 
He  took  an  absolute  one,  there  is  no  need  of  express  words  iSr 
this  purpose;  it  is  beyond  a  doubt  Montague  JBerfie would  hale 
taken  absolutely ;  then,  where  the  testator  gives  it  by  the  dedciip- 
tibti  6f  the  person  entitled  to  the  freehold,  he  does  not  state  tbe 
interest  so  given  to  be  a  less  interest  than  that  of  MontAgfk 
Bertie. 

A  petition  was  presented  for  a  rehearing,  which  came  on  befixv  ' 
l>)rd  Thurlow  the    l6th  of  J  tine,  1784,  the  arguments  used  and 
the  cases  cited  were  a  recapitulation  of  those  ^efore  the  Loitb 
Commissioners. 

[  460  ]  Lord  Chancellor, — :It  would  be  highly  advantageous  to  property 

if  there  was  a  settled  rule  where  the  personalty  shall  be  appliM  to 
the  payment  of  (debts,  and  where  it  shall  be  exempted  frohi  them. 
Onest^p  has  been  taken  toward  such  a  rule,  by  its  being  laid  doWn 
that  charging  the' estate  in  anyway  is  not  of  itself  an  exemption  of  the 

(n^  B.  C.  1  Wlh.  t4.  Bunb.  302.  n.      this  case  than  appears  in  the  preieot 
Lord  Eldon.  has  observed,  that  Lord      reports 
Thurlow  commented  much  more  upon 

personal 


null  estate ;  di«(t  tibe  :persQiial  estate  \mo%  ihe  fmki  firntrUnUe,         l^S^* 
e  it  as  to  l>e  aided  by  either  a  legal  or  ao  equitable  fund,  it  '^^^<>« 

be  itself  in  the  ifirst  place  applied.  The  quieetiou  that  next  AaciiorsA 
B  dsy  whether  a  xeal  estate  being  charged  .and  the  personal  matxb« 
laway,  a;pre8utnption  arises  (that  ithis  slmlLbe  exempted  from 
lebts.  I  aiever  heard^  till  the  arguments  in  ^this  case,  <that 
a  ftile  had  beoti  extracted  from  the  authorities  on  .the  subject : 
le  contrary  I  bave  always  understood,  that  in  order  to  exempt 
Mnooal  estate,  the  testator  must  express: an  intention  so  to 
^)  akhougb  no  particular  form  of  wards  was  necessary  for  the 
ose.  (I  therefore  take  the  rule  to  primis  to  be,  that  neither 
sharge  of  the  debts  upon  the  real  estate,  or  the  gift  of  the 
>nal  is  sufficient  of  itself  to  exempt  it.  But  it  is  indubitably 
that  express  words  are  not  neceassij^  toe^^empt  thepersonid 
e, 'the  question  therefore  is,  whether  a  ^presumption  can  be 
n'Of  the  testatof^s  intention  to  exonerate  the  personal  estate, 
impossible  to  express  in  definition  what  circumstances  shall 
uflicient  to  raise  this  presumption  ;  it  must  arise  from  the 
flit  of  the  will ;  but  with  great  deference  to  the  opinion  which 
leen-^ven,  I  think,  there  is  not  sufficient  in  this  will.  After 
iDg  his  real  estate  the  testator  takes  up  the  term,  he  places  it 
ne  any  of  his  other  estates,  and  before  his  issue,  so  .that  he 
It  it  to  be  a  subsisting  term  for  the  payment  of  his  debts.     Be 

bis  leasehold  estate  to  Montague  Bertie^  but  without  any 
[lection,  for  he  gives  it  to  whoever  should  be  entitled  to  the 
Msion  of  his  freehold  estate.  He  then  proceeds  to  declare 
rusts  of  the  term,  which  are  to  raise  money  to  pay  his  debts 
egacies,  and  after  raising  them  the  term  is  to  cease.  He  then 
isestbe  rest  of  hi/;  personal  estate.  He  afterwards  determines 
-shall  be  done  with  the  personal  estates  in  case  he  should  have 
.  *In  the  provision  which  he  superadds  be  takes  notice  of 
Idrise  of  the  personalty,  and  calls  it  a  residue,  by  which  he 
IS .  the  devise  of  the  personal  estate  after  the  specific  beouest. 
provides  then  that  if  he  should  die,  leaving  issue,  the  dispo-  [  46l  1 
IS  he  had  made  should' fail:  this  was  not  essentially  necessary, 
{h  apparently  so.  He  tlien  makes  a  general  provision  for  the 
targe  of  the  executors,  who  are  idso  trustees ;  so  that  it  is 
I  them  in  the  character  of  executors.  It  is  also  material -to 
rve,  that  in  the  special  and  general  disposition  of  the  personal 
?  to  the  same  person  who  snail  be  entitled  to  the  possession  of 
eal,  the  personal  is  made  to  accrue  to  the  real  which  is-settled 
the  utmost  strictness.  The  question  then  is,  whether  any  in* 
ce  is-  to  be  drawn  that  he  meant  it  should  go  >vith  the  burthen 
iw'dirows  upon  it,  or  it  is  to  be  presomed  that  it  should  be 
srated  for  the  purpose  df  throwing  that  burthen  upon  die 
old  estate,  vrtiieh  be  has  given  in  the  strictest  raaaner.    The 


(a)  8ee  3¥M  v. jJmKt,.  fost,  vpK  M«  <^t* 

F  F  2  ^  inference 
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J  785«         inference  rather  seems  to  me  to  be;  that  he  meant  to  protect  the 

^-'v^  real  estate,  and  therefore  that  the  personal  should  bear  its  uatoral 

AwcASTsa       burthen.     By  chance  he  has  gone  farther,  for  where  he  has  given 

M AYiH.  directions  for  the  indemnity  of  his  executors  he  has  directed  the  ex- 
pences  to  be  taken  out  of  either  the  personal  or  real  estate.  He 
has  in  that  clause  arranged  the  estates  as  the  law  would  arrange  them ; 
which  affords  an  inference  that  he  meant  the  real  estate  only  to  be 
in  aid  of  the  personal:  I  should  therefore  think/ if  the  rule  were 
that  the  gift  of  the  personal  estate  to  a  stranger  was  sufficient  to 
raise  a  presumption  that  it  was  to  be  exempt  from  the  debts^  be  hid 
sufficiently  here  expressed  his  intention  that  it  should  not  be  so : 
but  I  take  the  general  rule  to  be  the  other  way.  I  should  have  do 
doubt  on  the  intention  of  the  testator  in  this  respect  if  there  were 
not  another  point,  which  I  think  ought  to  undergo  a  further  enqoiiy. 
I  mean  the  mor^ge  of  the  leasehold  estate.  The  case  of  SeaHe 
V.  St.  Elou^  went  upon  the  idea  of  the  charge  upon  the  real  estate 
being  the  debt  of  the  testator.  If  that  case  were  recent  and  bad  not 
been  followed,  I  should  have  thought^  upon  the  fece  of  it,  it  was  veiy 
open  to  argument. — ^The  difference  between  the  cases  is,  that  if  it 
had  been  real  estate  mortgaged  by  the  father,  it  would  have  been 
liable  only  as  a  charge ;  but  in  the  present  case  the  debt  of  ibe 
father  falls  upon  the  estate  in  two  ways,  partly  as  being  a  chaig^ 
and  partly  as  a  debt  upon  the  personal  estate.  It  must  be  refer- 
red to  the  Master  to  consider  the  circumstances  of  the  debt  of 

[  462  ]  i£6,0(X),  and  the  estate  on  which  it  was  secured ;  and  as  that,  point 
must  stand  over,  I  shall  think  it.  no  impediment  to  the  justice  of 
the  Court  to  defer  the  decree  upon  the  other  point  also. 

The  Master  having  made  his  report  that  the  £6,000  was  a 
charge  upon  the  leasehold  estate  prior  to  the  testator's  having  nty 
interest  in  it,  and  that  he  had  only  covenanted  for  the  payment  of 
the  money  upon  the  transfer  of  the  mortgage  from  Mrs.  Neati  to 
iSir  Thomas  Pa/mer,  the  cause  was  again  set  down  for  argument 
the  4tli  July,  1785,  and  then  stood  for  judgment  till  the  next  day, 
.when  the  Lord  Chancellor  pronouuced  his  decree. 

Lord  Chancellor. — Whether  the  personal  estate  should  be 
liable,  in  the  first  instance,  in  exoneration  of  the  real  estate  to  the 
payment  of  debts  in  wills  of  this  kind,  upon  looking  into  the  cases, 
'  I  find  to  be  a  point  so  slender  and  fine  that  I  cannot  collect  any  cer- 
tainty upon  the  question;  but  so  much  uncertainty  abounds,  that 
could  the  will  of  a  testator  be  referred  to  a  number  of  lawyers  tbej 
would  probably  entertain  a  diversity  of  opinions  upon  it.  The 
point  ought  to  be  fixed ;  and  in  order  to  make  it  so,  I  take  it  the 
rules  have  been  these,  and  should  be  adhered  to :  in  the  first  place, 
that  the  personal  estate  is  liable  in  the  first  instance  to  the  paymeiU 
of  the  debts,  but  (in  exception  to  this)  it  is  agreed  that  the  testator 
may,  if  he  pleases,  give  his  personal  estate,  as  against  his  heir  or 
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any  otber  representative^  clear  of  the  payment  of  his  debts ;  and  1 785. 

then  iit  becomes  a  question  what  is  the  mode  of  expression  to  give  n^^v^ 

the  personal  estate  exempt  from  such  payment,  \vhen  the  rule  of       AiicArrB* 
law  is  that  such  estate  is  first  liable.     Perhaps  it  might  have  been  Matkb. 

not  unwise  to  have  adopted  the  rule  down  in  Fereges  v.  Robinson^ 
that  the  testator  must  use  express  words  for  that  purpose^  but  it 
is  impossible  to  abide  by  tlie  opmion  given  in  that  case  consistently 
with  tiie  rules  in  other  cases.  The  second  rule  is,  that  where  there 
ts  a  declaration  plain  that  shall  stand  in  lieu  of  express  words:  thb 
rule  has  been  laid  down  so  long,  and  acted  upon  so  constantly,  that 
if  other  Judges  were  to  put  the  construction  of  wills  upon  other 
grounds^  how  wise  soever  it  might  have  been  originally  to  have 
done  so,  it  would  be  very  unwise  to  make  the  administration  of 
Justice  take  a  course  contrary  to  former  rules,  Tlierefore  if  there 
be  a  declaration  plain,  or  manifestation  clear,  so  that  it  is  apparent 
upon  the  face  of  the  will  that  there  is  such  a  plain  intention,  the  [  465  ] 
rule  then  is  not  to  dbappoint  but  to  carry  such  intent  into  esecu« 
don  (a).  But  should  not  such  intention  manifestly  appear,  there  is 
not  a  single  case  which  does  not  take  it  for  granted  that  the  per- 
sonal estate  is,  by  law,  the  first  fund  for  the  payment  of  debts. 
In  regard  then  to  the  general  intention  of  the  will  of  Charles  Ber* 
tie;  the  testator  was  seised  of  a«  real  estate,  which  he  had  in  his 
contemplation,  (exclusive  of  the  idea  of  his  own  children),  and 
wished  to  leave  it  to  other  lines  of  the  family  of  Bertie^  and  con- 
sequently devised  it  to  Montague  Bertie,  with  remainder  over  to 
Peregrine  Bertie  for  life,  ^c.  so  far  in  respect  of  the  real  estate 
liis  intention  was  to  fix  it  in  the  name  and  blood  of  the  family. 
The  next  object  he  had  in  view  was  a  leasehold  estate  which  lie 
beld  under  the  Crown ;  that  estate  was  a  chattel  interest,  and  with 
regard  to  that  he  does  not  shew  such  a  wish  to  fix  and  continue 
that  estate  in  the  line  of  Bertie:  his  apparent  zvish  y:^s  not  so 
strong  as  in  respect  to  the  disposal  of  bis  real  estate;  for  had  it 
been  so,  though  he  could  not  have  created  an  entail  of  this  lease- 
hold estate  with  limitations  over,  yet  he  might  have  prevented  the 
first  taker  of  it  from  alienating  it.  Had  the  testator  been  asked 
'the  question  wK/ether  he  meant  that  this  j7ar^  of  his  estate  should  be 
subject  to  the  mortgage,  or  to  give  it  entire  to  the  first  taker  of  the 
real  estate,  or  to  charge  the  term  of  ninety-nine  years  in  exoneration 
of  the  other  estate,  this  might  have  been  a  very  doubtful  question, 
and  merely  conjectural,  though  pe/haps  he  might  have  answered, 
that  that  estate  should  pay  the  debts :  but  whatevjer  his  intention 
was,  he  has  positively  given  it  subject  to  f  he  payment  of  the  debt, 
"therefore  if  another  estate  hajd  been  appropriated  to  payment  of 
'his  debts,  and  this  had  been  his  debt  upon  the  estate,  I  should 
have  concurred  with  the  Lords  Commissioners:  but  in  following 

(a)  As  to  the  force  and  meaning  of      Bntmrntl  v.    PrMkero,  S    Ves.   115. 
•these,  and  limiiar   expressions,   vide      hoolky,  BumdeU,  l  Meriv.  tie,  tl9. 

•      them 
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178 J.         Ibem  hi  that  cotttse,  in  tfrMch  Aey  comidefed  H  sM  being  die  ^escr 

<^v^         ioterition  in  the  mind  of  (he  teatttor  tfa&t  the  real  esttte  shoold  be 

AiicAttik       80  appropriated,  I  rather  think  Otherwise  i  for  it  appears  to  me  as 

iSAf  it.  ^^  ^^^  testator  wished  it  sAot//<2  ncf,  and  that  he  choare  that  the  kasd- 
hbld  estate  flbould  be  so  appropriated  rather  than  to  have  btirthened 
the  real  e^tat^.  For  the  mode  of  liititirig  the  estate  to  Montague 
Bertie  (at  life  topHes  the  intention  of  giving  him  a  personal  bottntVt 
5ut  hi  ease  of  fililitre  6f  issne  he  gives  it  to  the  next  heir  who  sbouM 
tome  into  possession,  Sfc.    Had  the  feal  estate  been  expneaslj 

[  464  ]  ehai]g!^d  with  payWcM  of  the  debts,  or  the  testator  shewn  an 
itozious  intention  to  have  sikcrificed  his  real  estate  in  preference  to 
the  leasehold  or  his  other  estate  for  that  purpose,  by  the  mode  of 
disposhig  6(  his  estates  sueh  a  circumstance  mi^t  have  been  sof- 
liclehtto  bftve  turtied  the  mle  6flaw,  and  it  must  hate  been  appro- 
|iHated  to  the  payment  of  debts  let  him  have  charged  it  in  anv  man- 
lier he  pleased.  When  the  testator  purchased  tUs  leasehold  estate 
be  purchased  the  equity  6f  redemptioti ;  and  the  mortgaige  was  to 
be  eonsidered  merely  as  a  teal  incumbrance  upon  the  estate  itself, 
ahd  Mt  a  personal  aebt,  as  agabst  the  purchaser,  according  to  die 
rules  of  this  Court  aud  cases  decided,  f'or  if  a  man  purchases  as. 
^ui^  of  redemption  subject  to  incumbrances,  that  shall  be  real 
IncuUibraUce  following  the  l^d,  find  hot  a  personal  one.  The 
question  is,  whether  by  purchasing  diis  estate,  and  assigning  the 
mortgage  from  Mrd.  Neatt  to  Itdare,  and  covenanting  for  pay- 
ment of  debts,  he  did  not  Uiake  it  his  own  debt.  Haa  Eoefynr. 
JEvelyn,  (2  P.  W.  6590  tiever  been  decided,  a  &ir  argument  mig^ 
have  arisen  upon  that  head ;  because  where  a  fiian  ttnnsfers  ti  mori- 
iage,  and  toVenUnt^  for  the  paytnent  of  the  debt  according  to  the 
nile  of  law  he  makes  it  his  own  debt,  and  makes  himself  liable  to 
be  sued  upon  that  covenant,  and  such  a  debt  has  priority  before 
)5ther  simple-contract  dehti.  Now  1  do  not  know  in  what  couit  or 
i>y  what  rule  the  debt  Would  have  followed  the  purchaser  person- 
aQ^;  but  Eveh/n  v.  Evelyn  has  decided,  that  tliough  he  might  be 
At  law  liable,  yet  where  there  are  real  assets  sufficient  for  the  pay- 
iHent  6f  the  incumbrance^  they  shall  be  applied  for  that  purpose: 
ftnd  it  b  to  be  understood  with  respect  to  such  transaction,  diat 
the  party  did  it  by  way  of  accommoaating  the  charge,  and  not  of 
idling  the  debt  hi/ own.  The  difference  between  the  estate  dc" 
tcended  and  purchased  is  nothing,  unless  the  circumstance  ofnur- 
thasihg  creates  the  difference ;  4lut  that  affords  no  argument.  The 
)^eXt  question  is,  whether  when  he  mortgages  an  estate  of  his  own 
tts  ah  ulterior  security,  that  circumstance  ttfould  create  a  difference, 
as  if  in  Evelyn  v.  Evelyn,  an  additional  real  fund  had  been  secured 
for  making  the  debt  good,  that  would  have  turned  the  judgment; 
it  Would  not:  for  nothing  makes  it  his  debt  so  effectually  as  the  ro- 
venant  to  pay,  for  it  does  not  create  the  debt,  but  oaly  operates 
.^B  collateral  to  the  debt ;  a  man  m^tgages  bis  estate  without  co- 
venant, yet  because  the  money  was  borrowed  the  mortgagee  be- 
•  comes 
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coineaa  limpl^patract  creditor,  spd  i^  that  case  the  mortgage  is  1785. 

^  co;l|af«ral  Bef:unty,  and  if  ther?  is  a  bond  or  a  covenant  iheti  there  w^ 

•^  »  co(laterql  lecuritt/ o{  a  higher  mecies  bat  no  higher  by  means  ^"'^f^'^jR 
of  the  mortgage  merely ;  therefore  having  such  security  amounts  to  Haiib. 
aqthing;  apd  I  have  no  doubt  but  that  if  the  case  had  been  stated  - ' 

to  th^  Lwds  CommisBionera,  fiametyi  that  this  incumbrance  was 
not  one  of  the  testator  s  debts  and  didjiot  fall  upon  the  personal 
tkate,  that  they  would  have  considered  it  as  inherent  to  llie  leasts  '' 

fiold  estate.  Ilie  argumei^t  of  its  not  faUht^  upon  the  lestatoir, 
^^ers  bis  reai  intention  betler-  Bui  as  to  uie  rml  intention,  I 
fibould  have  ^reed  with  the  Lords  CoiTiniissi oners  could  that  in- 
if^tioD  \\ax^  t^eeo  made  clear;  but  the  intention  does  not  amount 
to  a  depuration  phin  in  any  sepse  )q  which  these  words  have  beep 
propprlj  applied.  For  the  purpose  of  securing  property,  and  the 
fl|ie  ftflmlqiati^tipD  of  justice  in  a  free  country,  judges  oughf  (o 
f^bM^  coostfiptly  by  real  principles,  and  by  such  bene^cial  rules  as 
fuv^  affprd  some  reasonable  judgment  without  apjplying  to  a  sii- 
|>erK>r  tribunal. — It  i^  a  fixed  rule  that  the  persotiai  estate  must  be 
)Br|t  lia|ile  unless  another  fund  is  provided ;  tl^e  testator  muU  express 
M^  intention  to  discharge  tl}at  esfate  from  the  payment  of  debts'. 
fVillj  regard  to  the  intention  apparent  upon  this  will  it  is  said  such 
ifl^lition  JB  mqst  an^ipusly  limited  to  the  raising  of  the  term  qf 
jKinety-plne  years;  whether  t|ie  expression  be  more  or  less  it  is  bi)t 
subjecting  the  estate  to  the  payment  of  debts ;  and  it  cannot  extend 
BO  far  as  fo  suppose  he  burtheiicd  (lis  real  estete  in  exoneration  of 
the  perxwa]  estate.  If  there  [lad  been  in  the  gift  of  the  persona) 
e^ie  words  of  a  sifffici^  force,  according  to  iny  notion  of  a  de- 
j^atj^qn  plqin,  I  should  not  bav^  changed  the  force  bf  those  words; 
bpt  ^  intent  of  these  words  as  they  stand  naturally  leans  to  sub- 
ject ^e  personal  estate  to  the  debts.  With  respect  to  the  second 
f:fause,  had  that  stood  alone,  I  confess  that  would  have  beep  liable, 
to  adegrte  of  inference;  but  conglmctioos  thns  picked  lip,' and 
collected  fironi  mpre  circumstances  than  are  necessary  for  the  pur- 
pose are  not  good  ways  of  finding  out  the  intention  of  the  tes- 
tator; and  it  is  better  to  rest  upon  settled  rules,  unless  you  can 
collect  more  favourable  and  forcible  opaervalions.  With  regard 
to  the  next  clayse,  that  carries  more  weight,  because  the  trustees 
are  directed  to  pay  not  o^ly  the  expence  of  the  probate  of  the  will, 
wUcii  is  expres^y  mentioned,  but  to  pay  a)l  the  charges  an4  ex- 
peaces  that  should  arise  by  proving  the  will,  or  by  any  ofher  means, 
&C.  If  ow  are  these  tp  ^e  P^id  ?  oiit  of  the  pergonql  estate  f  or  [  466  ] 
the  mean/  to  be  raised  out  of  the  term  of  ninety-nine  years  ?  they 
l^ave  authority  to  pay  the  whole  out  of  the  personal  estate:  an 
optional  clause,  and  empowering  the  executors  to  pay  out  of  fhis 
fund  before  tlie  other  fund  is  ready  for  the  purpose.  He  has  pre- 
cisely arranged  the  estates  in  the  satne  order  that  the  law  would 
have  done;  he  has  made  his  personal  estate  first  liable  and  then 
the  term.    The  tiiie  grouud  upon  which  I  proceed  is  not  upon 
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any  of  these  criticisms,  but  simply  upon  the  rule  of  law,  (kt 
testator  not  having  declared  by  express  words,  or  any  other  dicla" 
ration  which  would  tend,  in  laWf  to  the  purpose  of  preserving  the 
personal  estate  for  any  given  purpose  whatever.  An  to  Aditms  V. 
Meyrick,  that  depended  upo|i  the  circumstance  pf  the  personal 
estate  being  a  provision  for  the  wife;  and  therefore  the  Court 
forced  a  construction  upon  the  will,  and  it  is,  as  Lord  Hardwicke 
termed  it  in  Walker  v.  Jackson,  2  Atk.  624,  a  weak  case:  in  the 
latter  case  the  re-publication  of  the  will  was  an  argument  much 
relied  upon.  As  to  the  cases  determined  upon  the  words,  **  rest 
and  residue,''  1  could  have  wished  his  Lordship  had  decided  upon 
them  all,  so  as  to  have  left  a  particular  note  upon  each  of  them ; 
for  such  determinations  as  those  cases  afford  have  occasioned  great 
perplexity  upon  the  rule  of  law.  As  to  Stapleton  v.  Cohille,  vi 
that  case  the  wife  was  executrix,  and,  exclusive  of  the  context  of 
the  will,  with  regard  to  the  option  given  to  her^  to  charge  either 
fund,  there  never  was  a  stronger  case  against  charging  the  reat 
estate;  for  he  gives  the  whole  real  estate  to  the  wife,  and  to  be 
charged  with  debts ;  he  wishes  the  continuance  in  his  name  and 
femily,  and  yet  charges  it  with  the  payment  of  the  debts.  Lord 
Talbot  observed  much  might  arise  from  the  examination  as  to  the 
ouantum  of  the  debts  and  the  amount  of  the  personal  estate. 
Lord  Talbot  took  it  as  clear  that  such  an  examination  could  be 
gone  into,  (x)  In  Stephenson  v.  Heathcote,  it  is  said  expressly  no 
examination  can  be  had  (a).  In  that  case  Lord  Keeper  Henley 
relied  much  upon  the  wife  being  executrix  :  the  case  was  this,  thslt 
the  testator  gave  all  his  real  estate  to  R,  and  his  wife  for  ever,  with 
a  charge  thereon  for  payment  of  debts ;  and  after  disposing  of 
other  property,  he  gives  a  silver  tobacco-box  to  his  uncle,  and  all 
the  residue  he  gives  to  his  wife  for  ever,  whom  he  appointed  sols 
executrix.  Lord  Keeper's  observation  upon  this  case  was,  that  the 
intent  of  the  testator  was  to  be  collected  from  the  words  of  this 
will  and  from  no  circumstances  out  of  it,  and  upon  general  prin- 
ciples and  rules  established  in  the  cases,  that  the  Court  could  not 
go  into  the  testator's  circumstances,  as  it  would  establish  a  rule  not 
to  be  adhered  to.  The  testator  intended  to  charge  his  personal 
estate  with  payment  of  his  debts,  and  only  made  his  real  estate  an 
auKiliary  fund ;  according  to  the  rule  of  law,  where  the  intent  of 
the  testator  is  plain,  or  words  tantamount  to  express  words,  that  is 
sufficient  to  take  it  out  of  the  rule :  and  that  it  could  not  be  the 
intention ;  for  the  last  clause,  of  giving  the  silver  tobacco-box,  and 
then  the  residue  to  his  wife,  is  not  sufficient  to  shew  his  intention 
to  give  the  residue  free  from  debts,  but  that  the  primary  fiiud 
should  be  liable. 

(x)  So  said  by  Lord  Hardtricke  in  Lord  Inchiguin  v.  Frenchf  Amb.  40. 

(a)  See  the  report*  1  Edeo,  44,  and      aUo  AndrwJB  v.  Emmott,  poat,  vol.  |l 
Umi  Editor*!  aote  to  it  opoo  this  point;     f9t. 

In 
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In  llhe  present  case  I  am  obliged  to  differ  from  the  Lords  Com^ 
nissionersy  and  consider  the  tthole  personal  estate  as  liable  to  the 
payment  of  the  debts  (a) ;  and  with  respect  to  the  leasehold  estate, 
that  the  charge  under  which  it  came  to  the  testator  was  prior  to  his 
purchasing  it  OTid  inherent  in  the  estate^  and  the  estate  itself  left 
liable  to  answer  it,  and  that  neidier  the  personal  estate  nor  real 
estate  ought  to  be  charged  with  that  debt  (6). 

Tlie  judgment,  Ex  relatione**    • 

r 

•  See  on  this  subject  the  cases  of  Parstnu  t.  Freeman — Xjcwis  t.  Nannie— 
Torrestery.  Leighr^Perkiru'v.  Baynton — IVilson  v.  Earl  of  Darlington-^Shafto 
V.  SKaftfh—BoMaet  y.  Percival-^^X  cited  and  stated  by  Mr.  Cox  in  his  note  on 
1  P.  W.  664;  ako  the  cases  of  the  Earl  qf  Tankerville  v.  Fawcet,  post,  vol.  ii. 
p.  57 ;  and  TweddeU  v.  fweddell,  post,  yoL  ii.  p.  lOi.  153. 
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(a)  For  the  result  of  ^e  cases  upon 
the  subject  of  e3u>neration  of  personal 
estate,  vide  the  several  notes  of  the 
Editor,  to  the  case  of  ^ephnuon  v. 
H4atheotey  1  Eden,  38.  In  the  follow* 
nig  cases  the  personal  estate  has  been 
considered  as  not  exempted.  Cutler 
▼.  Coxeter,  i  Vern,  301.  Doleman  v. 
Sndthi  Free.  Qian.  456.  French  v. 
ChUhuiePj  2  Vern.  569.  Hazlewood  v. 
Pope,  3  P.  W,  322.  Lord  Inchiquin  v. 
Trencky  Amb.  33.  1  Wils.  82.  1  Cox,  1. 
&xmire/{  V.  K^dlctf,  ante,  144.  The  pre- 
sent case.  Gray  v.  MinneihorpeyS Ves. 
103.  Brummel  v.  Prothero,  |b.  111.  Tait 
▼.  Lord  Northwieky  4  Ves.  816.  Hartly 
▼.  HurUf  5  Ves.  540.  Bridges  ▼.  Phil^ 
Uptf  6  Ves.  567.  IVaison  v.  Brickwoodp 
9  Ves.  447.  Aldridge  v.  Lord  IValscourtj 
1  Ba.  &  Be.  31  f.  Ttwer  v.  Lord  Aotw, 
^8  Ves.  132.  In  the  following  cases 
the  personal  estate  has  been  considered 
exonerated.    h'ainwrigfU  v.  Bendlowes, 


9  Vern.  718.  Bamfield  t.  Witidhfmt 
Prcc.  Chan.  101.  Adama  v.  Meyrick^ 
1  Eq.  Ab.  371.  StapUton  v.  CoteviUe^ 
For.  SOS.  P&tf>p9  V.  Anneeley,  S  Atk: 
57.  BiekneUy.Pag£,ib,79.  Watkew, 
V.  Jackson,  ib.  621.  1  Wils.  24.  iSte- 
phensoH  ▼•  Heathcote,  cit.  sop.  PAt« 
/tps  V.  Nicholas,  and  HoUiday  v.,Botc^ 
maa,  cit  ante,  145.  Anderton  v.  Cooie» 
KynosloA  v.  Kynaston,  and  Gkde  v. 
GWe,  cit.  ib.  456.  fTe^ft  v.  Jones, 
post,  vol.  ii.  60.  iCox,  245.  fViU 
Hams  y.  Bishop  qf  Landaff,  iCox,  254* 
Burton  v.  KnowUon,  3  Ves.  107.  Gas* 
A:i/i  V.  Hough,  cit.  ib.  Hancox  v. 
ij&feey,  11  Ves.  179.  Bootle  v.  BIimi- 
de//,  1  Meriv.  193.  GUlins  ▼.  jS^^eitf, 
1  SwapsL  24. 

(6)  As  to  this  Vide  TweddeU  v.  Twed- 
dell,  post,  vol.  ii.  101.  Billinghurst  ▼• 
ffo/i^,  ib.  604.  Hamilton  v.  fFor^^y 
post,  vol.  iv.  199. 
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Cavendish  t?.  Cavendish. 

TpUZABETH  CAVENDISH  by  her  will,  dated  the  26th 
-'-^  January,  1778,  devised  her  house  in  Piccadilly  to  Lord 
George  Cavendish,  and  in  the  same  will  was  the  following  bequest: 
I  give  ail  my  collection  of  gems,  medals,  and  curiosities,  together 
'  with  the  cabinet  in  which  the  same  are  usually  kept,  except  such 
parts  thereof  as  1  shall  hereinafter  or  by  any  codicil  afterwards 
dispose  of,  to  Lord  Charles  Cavendish,  his  executors,  administrators, 
and  assigns,  upon  trust  to  permit  and  suffer  the  same  to  be  held 
pnd  enjoyed  by  the  person  who  shall  be  entitled  to  my  said  house, 
in  Piccadilly.  She  then  gives  to  the  Duchess  of  Portland  an 
pval  box,  a  snuff-box  with  a  portcait,  aud  several  rings  and  skills ; 

afterwards 


8.  C. 

1  Cox,  77. 

In  Court,  7tk 

May,  1784. 
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Ornaments  of  tlie 
person  do  not  pa« 
by  a  beqnest  of  m 
cabinet  of  cariosi- 
ties, even  though 
occasionally 
shewn  with  it. 
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ftfterwafds  bj^  a  codicil,  cbted  the  Sltl  of  Jo^lMNyy  I?79»  |he 
defised  the  house  to  Dudbjfi  ^^f^  ^^  ^  P^^  ^  c^l^ffiel  t^ 
the  foUowioi  detoriptioa :  ^  My  coUectioi^  or  cahioel  ol*  cmio- 
^  sities,  copsMting  of  coinsy  medak,  genuiy  and  orient^  sfonen,  iind 
M  other  mluabl^uiiop  (ei(cept  m  before  eicepled)  haiiging  Aelies^ 
<^  snuff- boxes,  bust  on  the  staiffoase  of  Cardinal  MicieHfih  mj 
**  Florentine  cabinet  of  oriental  stones  in  the  second  foom^  tud 
^  the  japan  cabinet  in  the  bed-chamber,  formerly  belonging  to 
''  Lady  JEHzabeth  tFentwwth  *  my  late  aunt,  unto  Lord  Charles 
*^  Cavendish  and  Lord  Camden*  upon  the  same  trusts  as  before.* 
She  gaye  the  r^sidq^  to  Lord  Charf^  Cavendish^  ^nd  mad^  him 
and  Lord  Camden  executors. 

The  question  was,  whether  certain  ornaments  of  her  person  (rtc.) 
m  diamond  solitaire,  a  pair  of  ear-ringi,  m  bow-bnoty  and  soaie 
pear^j  were  or  weri^  not  within  th^  bluest. — To  shew  that  thej 
were,  (bey  guve  endmce  that  (hose  pqr^iQnai  onffiiieQta  i^ere  sb^ 
as  part  of  her  cabinet  upon  various  occasions,  that  they  were  m^ 
cliided  ^n  a  book  kept  by  herself  a^^  ca|led  an  inventory  of  her 
cabinet,  and  iosist^  they  ^erp  of  419  cf^m^  kjiid  yritji  the  tbiii^ 
disposed  of  under  the  exception.-r— On  the  other  band,,  they  mi 
it^  evidence  of  persons  in  the  trade  as  to  the  different  sense  of 
gems  and  jewels,  that  the  latter  mefint  stones  set  apd  prepared  for 
wear,  the  former  when  kept  for  curiosity  only. 

•  r 

Lard  Chancellor  said,  he  took  it,  tilings  {to  paps  uqdef  fl|e  ^ 
JMust  be  gtadm  generis  with  those  expressly  devisedf(a),  tbat  ear- 
rings and  otaer  ornaments  of  the  perspn  i|re  part  of  the  personal 
.estate,  not  specimens  of  natural  cunpsities.  Had  Mr.  PUf% 
iUamofid  been  in  the  cabinet,  in  the'Uffhi  of  a  specimen  of  oatoiil 
curiosities,  it  must  have  passed  to  the  devisee,  aqd  therefore  he 
thought  the  proper  line  of  distinction  was  their  being  prepared  for 
wear,  if  not  worn ;  and  directed  an  enquiry  to  be  made  widi  respect 
to  the  jewels  being  worn. 

On  the  Master's  report  that  they  Wfro  occasionally  worn,  the 
f^use  caine  on  before  his  Honour^  sitting  for  Lord  Chancellor^  who 
iv.i^  of  ppinion  diat  that  circumstapce  made  the  difference  (6)  (c). 


(a)  Where  words  of  deviae  or  be- 
«|veBt  lyre  worda  of  ewmeratum^  and 
^Ee  followed  hy  collective  words,  they 
must  be  applied  to  matters  i^iijdefii 
maJtwruB.  TnjgML  v.  Benridge,  1  £q.  Ab. 
9J01.  C9ok  T.  Ooktey,  1  P.  W.  30$. 
TimeitceU  v.  Perkint,  i  Atk.  102.  Ro- 
berts ▼.  puMny  ib.  1X2.  Boone  v.  Com- 
/ortky  t  ¥et.  S77.  Cane  v.  Cofv, 
A£dai,  145.  Doe  r.  Rout,  7  Taunt.  79. 


Dismissed  the  BUL 

(6)  For  tbe  qssei  won  beqoefd  of 
jeWeliL  plate^&c.  vide  Eari  ofNorthwrn- 
bertanti  case,  Owen,  124.  liOeott  V. 
Comptmi,  2  Vera.  698.  Fnwfrlyi  t. 
Countess  ^  Bwrluigiimy  ib.  512,  and 
notfc  to  Mr.  RaWiffs  edition.  Mu- 
ters  ▼.  Masters,  1  P.  W.  420.  Kdbf 
y.  Pawlitt,  Amb.  605.  Porter  ▼.  Tom- 
nfyy  SYes-dll* 

(c)  Mr.  Coc's  report  of  this  case  b 


IH   TtIB  HiaH  GOVRT  M  C^#|l)Bi|IT. 


tS^ 


■■••eiril  tlMD  tlieprtseii€,and  coataiM 
the  HjMteff'i  report  At  length,  and  the 
several  orders  from  the  Register's 
Book.  A.l78S.fol.750.  A.1784.  fol. 
641.  Tlie  mhore  is  errooeovs,  in  statingf 
tlint  the  <ttNMss^  of  the  bill  upon  the 
jcajBse  Goniiiig  on  upon  the  Master's 


report  w«s  by  tite  If  Mier  oT  the  Relli^ 
The  dwaiissal  m^$  hy  Iho  Ur4  Ck^h 
ceUor  after  the  reporL  and  that  order 
was  a0irioedby  his  Honopr,  sitting  for 
tho  LortI  ChmfeUtr,  upop  n  p«4itioo  of 
rehawiag* 


17S6. 


(3ATBWDltK 

V. 
CAVHaiHtK* 


MooDALAY  V.  Morton. 

The  same  v.  The  £ast  Lndia  Company. 

f^H  IS  bill  was  filed  against  the  East  India  CompaDV,  and  against 

-*-    Morion  their  secretary. — It  stated  that  a  cowl^  or  lease,  of 

the  permission  to  supply  the  inhabitants  of  Madras  with  tobacca 

for  ten  years  had  been  granted  to  the  plaintiffs,  and  signed  John 

Smith  (a  person  properly  authorised  by  the  Company)  that  the 

pUdnti&.  as  lessees,  covenanted  to  provide  the  settlement  at  a 

reasonable  price,  and  that  tobacco  being  considered  in  the  Ea^ 

Indies  as  a  necessary  of  life,  had  been  for  time  immemorial  sup^ 

plied  to  the  settlements  of  the  East  India  Company  in  this  methgdf 

Tlie  bill  further  stated,  that  in  1782  (before  the  expiration  of  the  ten 

years)  the  Company,  by  theit  servants  in  India,  dispossessed  tha 

plaintiffs,  ant}  granted  another  cowl  to  other  persons  for  the  sup** 

pljring  of  tobacco ;  and  that  the  plaintiff's  intern  to  bring  an  actipp 

a^inst  the  East  India  Company,  but  cannot  support  tlie  san^ 

vrithout  the  evidence  of  persons  resident  in  the  hast  Indies  \  the 

bill  therefore  prayed  a  commissioii  for  the  examination  of  wit^ 

nessee ;  and  that  the  Company  and  their  secretary  might  discpvfir 

by  whom  and  imder  what  authority  the  second  cowl  was  grantedi 

and  for  that  purpose,  might  set  forth  letters,  4rc«  of  Aeir  servants  in 

India,  Sfc. — ^To  this  bill  the  defendants  put  in  a  general  demunvor^ 

Mr.  Madocks,  Mr.  Hardijige,  Mr.  N^dham,  and  Mr.  Usffd^ 
for  the  plaintiffs. — The  Court  will  retain  a  bill  in  aid  of  a  li^al 
title ;  tlie  only  objection  which  can  be  brought  to  the  prayer  ^ 
this  bill,  for  a  commission  to  examine  witnesaes,  is,  thH  the  4^ 
tion  at  law  is  not  yet  brought,  but  that  objection  haa  b«en  mw^ 
juled«  Jt  is  sufficient  that  a  foundation  for  an  action  has  b^iw 
laid,  by  the  plaintiffs  being  dia^possessed  by  the  Company's  aorvanlift. 
^he  bill  is  for  the  discovery,  whether  the  persons  who  have  dom 
the  act,  are  servants  of  the  Company ;  if  they  ari^  not,  thi^y  ^9^ 
be  liable  in  their  own  persons:  but  it  is  impossible  to  learn/ 
whether  they  acted  by  the  Company's  authority,  except  in  this  way. 
In  a  case  before  Lord  Bathurst,  a  bill  was  filed  for  a  commission 
to  «»Mniiie  witnesses  in  India,  to  prove  an  assault  committed  by 
Mr.  Verekt.    llie  action  was  not  commenced,  and  the  defendant 

demurred ; 


[469] 

Master  of  the 
IZoUf  for  Lord 
ClumeelkT. 
lincoln's-Imi 
Hall,  Jaiy  atfa. 

Demarrer  to  m 
bill  against  the 
East  India  Qai^ 
pany  and  thdr 
secretary,  pray- 
ing a  commission 
to  examine  wit- 
nesses in  India, 
and  that  the  de- 
fendants might 
discover  by  what 
authority  plaintiff 
was  dispossessed 
of  a  lease  for 
supplying  Madras 
with  tobacco,  (the 
plaintiffs  tntead- 
%ng  to  bring  am 
acHan)  over-ruled* 


470  .  Cass^  AxauED  and  Dbtbriunbd 

1765.         demurred ;  but  it  was  then  held,  that  Ae  circumstance  of  die  ac* 

VMfe/  tion  not  being  actually  brought  was  immaterial,  and  the  reason  that 

MoonAi.AT      ^e  demurrer  was  allowed,  was  because  the  Court  would  not  com- 

lloMToH.        P^^  ^  discovery  of  criminal  matter.     In  fVych  v.  Meal,  3  P.  W. 

310.  it  was  held  that  the  servant  of  a  public  Company  should  not 

demur  to  a  bill  of  discovery  of  papers  and  orders,  as  the  Company 

cannot  be  indicted  for  perjury,  if  their  answer  is  false. 

His  Honor  mentioned  the  case  of  Egerton  v.  Mosiyn,  where 
it  was  held,  that  before  an  action  brought,  a  bill  for  perpetuating 
the  testimony  of  witnesses  could  not 'be  supported. 

Mr.  Hardinge  replied  to  this,  that  in  the  case  of  Egerton  v. 
Mostyn  the  trespass  bad  been  committed  by  a  known  defendant, 
bere  die  bill  was  to  discover  by  whom  the  trespass  was  committed. 
In  Heathcote  v.  Fleete,  2  Vem.  442  (a),  such  a  bill  was  held  to  be 
«rell  brought. 

Mr.  Attomey-General,  Mr.  Soliciior^General,  and  Mr.  JlfiV- 
jforef,  for  the  defendants. — ^lliere  is  no  instance  of  a  court  of  equity 
granting  a  commission  to  examipe  witnesses  in  a  suit  not  esiscii^ 
it  is  matter  of  discretion,  not  of  right ;  a  bill  to  perpetuate  the 
testimony  of  witnesses  cannot  be  brought  until  after  the  action  is 
commenced,  unless  in  cases  where  an  action  will  not  lie,  as  where 
it  is  apprehended  that,  after  all  the  witnesses  are  dead,  new  claims 
will  be  made.  Then  as  to  tl|e  discovery  prayed,  it  is  not  a 
discovery  of  the  parties  who  have  done  the  injury.  The  plaintifi 
state,  that  Smith  and  others  granted  them  |he  lease  to  supply  die 
settlement  with  tobacco,  and  that  they  have  been  dispossmed, 
but  they  do  not  pretend  that  they  cannot  bring  an  action  asainst 
the  new  lessees,  which  as  they  are  in  possession  of  the  old  lease, 
they  certainly  might  do.  But,  by  suggesting  that  the  Company 
have  papers  in  their  possession,  by  which  it  will  appear  the  dis- 
possession was  by  their  authority,  they  call  upon  the  secretary  to 
produce  those  papers.  In  the  case  cited  from  Williams,  it  was 
admitted  that  the  Company,  if  natural  persons,  would  be  obliged 
to  make  the  discovery,  and  therefore  the  party  could  call  upon 
their  servant ;  but  in  this  case,  it  does  not  appear  that  the  principals 
had  any  thing  to  do  with  the  matter.  In  another  view,  this  is  a 
matter  of  great  importance  to  the  Company ;  for  the  grant  of  the 
lease,  and  the  removal  of  the  lessees  are  incident  to  their  character 
[  471  ]  as  a  sovereign  power.  It  was  an  exercise  of  their  dominion  as 
such,  and  no  act  of  sovereignty  can  be  questioned  in  a  bill  here, 
or  in  a  suit  at  law. 

(a)  And  see  the  next  case  to  it,  Morse  v*  Buckworth,  ib.  445* 

Mailer 


IN  THK  High  Coubt  of  CflANemkv. 
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Master  of  the  Rolls. — At  the  outset  I  thought  the  cases  of  a 
corporation,  and  of  an  individual  were  different ;  but  I  am  glad  to 
have  the  authority  of  Lord  Talbot^  that  they  are  not  (^r).  In  or* 
dinary  cases,  when  an  action  has  Jbeen  brought,  the  Court,  as  auxi- 
liary to  the  remedy,  will  grant  the  commission.  This  is  constantly 
done  in  the  Exchequer  in  insurance  cases.  I  admit  that  no  suit 
Mrill  lie  in  this  Court  against  a  sovereign  power,  for  any  thing  done 
in  that  capacity  (6)  ;  but  I  do  not  think  the  East  IncUa  Company 
is  within  that  rule.  They  have  rights  as  a  sovereign  power,  they 
liave  also  duties  as  individuals :  if  they  enter  into  bonds  in  India, 
the  sdrns  secured  may  be  recovered  here.  So  in  this  case,  as  a 
private  Company,  they  have  entered  into  a  private  contract,  to 
which  ihey  must  be  liable.  If  the  discovery  prayed  were  of  a 
matter  which  would  hefelo  de  se,  it  would  be  improper  to  suffer 
any  delay  or  expence;  but  here  is  aprim&Jacie  ground  of  action, 
the  Company  has  put  other  persons  in  the  way  of  doing  the  plaintiffs 
an  injury.  But  it  is  said  that  no  action  has  been  brought.  In  ad- 
dition to  the  cases  cited  on  this  part  of  the  question,  I  remember 
one  in  point,  that  the  commission  may  be  before  any  action  ia 
brought.  The  discovery  may  be  necessary,  before  the  declaration 
can  be  drawn,  if  the  suit  be  by  original  (which  I  believe  it  must 
against  a  corporation  (c)  ;  I  think,  therefore,  the  plaintiffs  are  en- 
titled both  to  tlie  discovery  and  commission. — Mr.  Solicitor  says 
it  would  be  perilous,  that  die  secretary  should  discover  matters 
prejudicial  to  the  Company ;  if  any  part  of  the  letters  called  for 
are  so,  he  need  not  discover  those  parts.  In  a  case  of  Walpole 
.  and  Ellison  \.  White,  it  was  so  ordered,  that  the  discovery  should 
be  only  of  the  parts  of  the  letters  which  were  necessary. 


1785. 


*  (a)  That  to  a  bill  for  relief,  a  mere 
witoett  cannot  be  made  a  party,  vide 
CmImob  ▼.  JSIUjon,  post,  vol.  ii.  252. 
and  the  Editor's  note  to  it.  The  excep* 
"tion  made  in  fVyck  v.  Hi^eal,  cited  sap. 
and  followed  by  the  present  case,  is 
AUted  by  Lord  Redudak,Tr.  on  PI.  155. 
and  by  Lord  Eldou,  ^though  he  did  not 

'  entirely  approve  of  it)  as  so  sanctioned 
by  practice,  as  to  be  impossible  to  un- 
settle it.  In  the  case  of  Dummer  v. 
the  Corporation  of  Chippenhamy  14  Ves. 

'  HAS,  the  principle  was  extended  to  a 

.  bill  against  a  corporation  who  were 
trustees  for  a  charity,  making  five  of 
the  members,  including  the   bailiff, 


Demurrer  oroer^rtded. 

parties,  the  bill  charging  a  corrupt 
execution  of  their  trust. 

(6)  Vide  the  case  of  tkt  Nabob  ff 
Arcot  ▼.  the  East  India  Company^  poit, 
vol.  iv.  180. 

(c)  For  the  obvious  reason  that  in  m 
bill  it  is  necessary  to  aUege  that  the  de- 
fendant is  in  the  custody  of  the  mar- 
shal ;  so  also  against  hondredors  on  the 
sUtutes  of  Hue  and  Cry.  Tidd's  FnC' 
tlce,  25.  35.  81.  96.  108. 147.  and  as 
to  whether  a  peer  of  parliament  may 
be  sued  by  bill,  vide  Earl  of  Lonsdale 
v.  LMtUdaU,  1  H.  BL  267.  299.  alio 
3Bos.&Pul.  9.D. 


MOODALAir 

9. 

MOftTON. 


FONNBREAV 


I7S  Cas«  A#Gi«D  4Ui9  BiBvttiMiirBir 

1785. 


Hall,  Uth  JMly,      

Iff 5.  t*mE  tettactrix,   Jiro^  Malcher^  bj  will  dated  8th  of  Harck, 

Testatrix  «^  M.    1733^  gave  thfefdHoWing  1>equen8 :  **  I  give  to  Mary  Foymt 

io^anmSties  to  ^  ^^  ®^^  ^f  if 500  stOck  ffuom  annuities,  1  give  to  Mary  Hayt 

^.— the  same  to  ^  the  stim  oY  Jf  500  itodk  in  long  annuities ;  I  also  give  unto 

B.-«f 200  lonjf  a  "Miss  .f.  t,  Sar^bauU'tbe  smn  of  JCSOO  i/ocft  in  7oi^  annuities 

^he^ffretttheretf  ^  ^^  interest  thereof  to  accumtddte  until  she  shall  attain  twenty^n^ 

ioaccuMulaiet  an  ^  anS  then  the  whole  to  be  transferred  Xo  lier  by  my  execators^ 

S?to 'KmTi^iif^  ^  ^^^^  \  ?^^®  ""^®  ^'^^^  ^*  ^^^*^^ ^^  *"^  of  JPlOO  stock  in  hng 
iw  propCTty,*to  **  annuities,  (he  merest  ihereof  to  accumulate  until  she  attaim 
shew  the  meant  ^  ^wenty^ne,  and  then:the  whole  to  be  Uran^erred  to  her  by  my 
such  sums  of  mo-  H  gxecutofs.  Anfl  ill  the  rest  and  residue  of  my  estate^  and  e^ts, 
of^iL^amoant.'^  "^  "^^^^  real  and  persondi1|  *M/hatsoever  and  ii^heresoever,  I  ^?^ 

*'  deivise,  and  tiiegueafh  ihe  sanie^  and  all  and  every  part  thereof, 
'**  unto  my  tfaid  two  nephews  Martin  JFonnereau,  and  Thomas  Toth 
**  nereau,  their  'heirs^  executors,  administrators,  and  assigns,  for 
"^^  iever!*'— The  biD  was  filed  l>y  the  residuary  legatees,  ihat  thcjj 
might'bej)aid  the  residue  of  the  testatrix's  estsite,  after  paymenti 
out  of  it,  of  ihe  several  sums  of  i^oGO,  .£500,  ^200  and  «£lOO, 
to  the  legatees';  ^nd  upon  the 'hearing  in  'Easter  ^enx%y  I784»  it 
Il>eing  then  stated  that  the  testatrix  4)ad  only  «£r£0  a  year,  loQg 
annuities,  the  question  was,  whether  the  legatees  should  have  the 
Irespeotive  sums  .given  to  them,  raised  by  sale  of  so  much  of  the 
^odk  as  would  produce  same,  or  they  were  entitled,  umler  (he 
will,  to  annuiUes  of  the  sums  respectively  given  them,  and  of 
course  must  divide  the  whole  of  the  testatrix's  property  rateahly, 
leavii^gnothiog  to  the  residuary  legatees. 

Mr.  Scottf  for  the  defendants,  ai;gued,  That  these  be^pests  to 

the  legatees,  must^be  bequests  of  .amuiities,  the.subjeetgiveii  root 

^eing  sftock,  but  an  annuity.    In  Stafford  v.  Horton,  a  few  dajs 

*ago  (post,  p.  482.  upon  the  rehearing)  it  was  deternuaed  thatwbeie 

'tke  'first  legacywas  to  one  of  «£l0(Xa  year,  long  annuitiea,  thm 

H  legacy  to  another  of  ^50  long  annuities,  and  ^50  in  long 

annuities   to  a  third  person,   that  the  two  latter  .tocik  J^50  .a 

yeareaoh. 

[  473  ]  XorcI'CAffnceffor.— !nie  case  if,  <there.is.ao:8uchfiiiidaa  isde- 

•  aeribed  by  the  will.  ^Where  the  words  tused  by  jaiealatcnr  are  aeo- 
siblo,  they  must  be  taken  as  they  stand ;  if  not,  the  constructioa 
must  be  taken  aliunde.  The  question  here  is,  whether,  the  de- 
scription being  inapplicable,  the  legatee  is  to  take  ^500  a  year, 
or  il'500  is  to  be  laid  out  for  her  in  that  fund.    I  am  perfectly 

(y)  Sitffordy,  Horton,  post,  482.  Finch  r.  Inglu,  post,  vol.  iii.  470. 

conscious 


in  rtm  Hiata  CdORT  Myr  ChahobrV.  4^ 

«dfi8citfft8  tbe  t^atiix  jkieafnt  tm'ly  to  gi^^  £56o,  it  app^rs  'by  the  1)^5. 

terms,  iriie  could  06t  tnean  to  ^e  £500  a  year.     But  I  doubl  x^sx/ 

whether  cfvidence  tntk  b^  admitted  to  explain  Che  words,  which  are      VomiiftiAr 
very  nearly  those  used  in  the  receipt     If  she  had  expressly  giv^H        ^oym^ 
£t5  ititeresty  or  share  in  kmg  annuhtes^  {the  very  terms  of  the 
leceipt)  it  would  have  been  very  clear  the  legatee  must  have  tafc^fft 
£23  a  year,  and  the  descriptioUi   here,  of  stock,  is  the  annuity 
hseV,  nothing  c3se ;  knd  the  sense  df  the  words  ia  ddsc^ribh^  the 
^tiantity  of  the  annuity.     But  let  it  be  referred  to  the  MaMer  t6 
Calce  an  Account  of  the  personal  estMe  of  the  testatrix^  and,  ifi 
particnlary  h6w  tnudh  of  It  was  in  the  loi^  annuities,  and  reserve         ' 
finther  directions  till  after  the  Master's  report*     , 

On  the  8th  June,  >1785,  the  cause  came  on  for  fbrjher  direc- 
tions, the  Master  having  reported  that,  the  testatrix,  at  the  time  df    « 
#iiaking  her  will,  had  only  £120  long  antiuities. 

Mr.  Madocks  argued  for  the  plaintiffs,  upon  the  manifest  inten- 
tion of  the  testatrix.  Mr.  Scotty  for  the  defendants,  upon  the 
construction  of  the  words. 

Lord  Chancellor. — It  is  perfecdy  clear,  from  the  data,  that  the 
t^tatrix  did  not  mean  to  give  so  much  fer  annum  to  the  sevend 
)egate«^,  for  she  clearly  meant  a  reserve  of  part  of  her  fortune  for 
the residtlti^  legatees,  to  whose  family  she  was  under  obligations: 
whereas,  by  the  construction  contended  for,  she  has  given  away  ten 
timc^  as  mildh  as  she  had  to  give.  Had  her  fortune  been  suffi- 
cient to  hav'e'sdtisfied  all  the  legacies,  they  must  have  taken  place 
according  to  the  Words ;  but  not  being  so,  the  difficulty  is  to  lajr 
down  any  rule  for  admitting  evidence  of  the  state  of  her  proper^ 
lit  the  titne,  in  order  to  construe  the  will  against  the  direct  and 
iialaral  ilieaning  of  the  words;  although  the  intention  of  the 
testatrix  appfeiU^  perfectly  clear,  from  other  circumstances  which 
lundunt  to  deindnstnttion,  that  she  did  not  mean  them  in  that  sense.  [  474  ] 
If  I  could  find  out  buch  I1  degree  of  ambiguity  as  the  law  has 
atiffei^  to  be  explsiihed  by  evidence,  I  should  be  very  glad  to  do 
it.  If  it  had  been  doubtful  out  of  what  fund  the  legacy  was  to 
arise,  that  woiild  have  been  matter  to  explain  by  evidence ;  but, 
upon  examining  thef  receipt,  she  has  used  words  so  near  the  technical 
description,  and  so  apposite  to  dispose  of  so  much  per  aiiiitt)n, 
fh^t  I  do  not 'knoHv  what  I  can  do,  Vvithout  going  t6o  rar  in  pbiiit 
of  precedent.  It  is  a  very  hard  case,  but  the  words  are  too  ttear 
those  "a  man  of  business  would  make  use  of  to  dispose  of  so  much 
per  annum.  I  ihtist  theitfore  declare  the  legatees  entitled,  respec- 
tively, to  their  £500,  £200,  and  «£100  'per  anntm,9xxd  they  must 
abate  in  proportion. 

The 
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1785.  .   The  manifest  reluctaDce  with  which  this  judgment  was  gneA 

<^s/^  induced  an  immediate  application^  on, the  part  of  the  plaintifiEs,  for 

FoMNBRBAu  a  rehearing.     The  cause  accordingly  came  on  again,  when  Mr. 

**  Mansfield,  Mr.  Madocks,  and  Mr.  King,  argued  for  the  plaintiffs; 

ronntz.  ^^  ^^    ^^^^^    j^^^  Mitford,    and  Mr.  Grimmod,    for.  Ac 

defendants. 

For  the  plaintiffs,  it  was  argued. — ^First^  That  this  is  a  case  in 
which  parol  evidence  ought  to  be  admitted.  It  is  true  the  Court 
will  not  admit  parol  evidence  to  raise  a  title  or  gift ;  but  where  the 
tide  or  gift  is  raised,  and  there  is  a  doubt  as  to  the  person,  or  other 
circumstances,  then  parol  evidence  shall  be  admitted.  In  this  case^ 
there  is  a  latent  ambiguity,  not  arising  from  the  words  them- 
selves, for  they  are  clear,  but  with  respect  to  their  applicatioa. 
In  the  case  where  there  are  two  persons  of  the  same  name,  die 
doubt  is  with  respect  to  the  application.  So,  where  there  ii 
nothing  answering  to  the  words,  parol  evidence  is  admitted.  Tlis 
.is  a  case  of  that  sort ;  there  is  no  subject  to  which  the  terms  of  the 
will  apply.  Then  it  is  precisely  within  the  meaning  of  the  sevend 
cases.  In  Hodgson  v.  Hodgson,  9,  Vem.  593,  Lord  Chancellor 
said  he  saw  no  hurt  in  admittmg  collateral  proof  to  make  certam 
.  the  person  or  thing  described.  In  Cuthberi  v.  Peacock,  in  the 
same  book,  p.  594,  he  admitted  the  same,  to  explain  the  testator^i 
intention  that  a  legacy  should  not  go  in  satisfaction.  In  2  Vero. 
St52,  to  prove  that  the  widow  should  have  the  personal  estate  free 

[  ^75  ]  from  debts. — So  in  Harris  v.  the  Bishop  of  Lincoln,  2  P.  W.  135. 
in  Vlrich  v.  Litchfield,  2  Atk.  372,  Lord  Hardzvicke  laid  down 
the  cases  in  which  courts  of  law  or  equity  will  admit  parol  evidence. 
First,  To  ascertain  the  person,  where  there  are  two  of  the  same 
name,  or  where  tliere  has  been  a  mistake  in  the  christian  or  sur- 
name ;  and  this  upon  absolute  necessity,  as  in  Lord  Chofney's  case, 
i5  Co.  68,  where  there  were  two  sons  of  the  name  of  John,  and  if 
the  Court  had  not  let  in  the  evidence,  it  would  have  made  the  uill 

r   .  void. — ^^rhe  second  is  with  respect  to  resulting  trusts  relating  to 

i)ersonal  estate,  where  a  person  makes  an  executor  with  a  small 
egacy,  and  the  next  of  kin  claims  the  residue;  in  order  to  rebut 
the  resulting  tru!>t,  parol  proof  is  admitted.  In  the  present  case, 
the  testatrix  had  only  £120  a  year,  which  she  had  purchased  at 
different  times.  According  to  the  construction  contended  for,  she 
will  have  disposed  of  £1,300  a  year. — ^The  surplus  is  given  to  the 
nephews,  she  clearly  meant  they  should  have  something.  This 
circumstance  will  let  i^i  the  parol  evidence  of  the. value  of  the 
estate,  according  to  the  case  of  Dyose  v.  Duose,  1  P.  W.  305.  In 
King  v.  Philips,  1  Ves.  232,  Lord  Hardwicke  said,  the  legacy 
being  so  near  the  value  of  the  estate,  he  wpuld  do  vyhat  Lord 
Jefferies  and  Lord  Cowper  had  done  before,  and  accordinglj 
directed  an  account  of  the  value  of  the  personal  estate.  So  in  Ct^ 
V.  liawlinson,  2  Lord  Raym.  831.  In  3  Burr.  1896,  before  Lord 
Alans/ietd,  the  value  of  the  estate  was  taken  into  consideration. 

In 
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la  Milner  ▼.  MUner,  1  Ves.  106,  the  intention  being  plain,  the  1785. 

Court  made  up  the  whole  sum  (a).    There  are  several  cases  of  the  ^^v^ 

same  kind  in  Swinburne.    The  error,  here,  was  in  respect  to  the      Fgnhbrbau 

quantity.     She  did  not  mean  jEoOO  a  year,  but  ^500  to  be  laid        poyJitz. 

out  in  Uiat  stock.     Secondly,  This  construction  is  supported  by 

the  direction  that  the  interest  of  the  stock  given  to  the  infant 

legatees  should  accumulate. — HThe  construction  certainly  must  be 

interest  of  a  gross  sum,  or  of  the  original  subscription,  not  of  an 

annuity,  which  can  produce  no  interest.     There  is  no  more  a 

capital  answering  to  the  3  per  cents  than  to  these  annuities.     They 

were  instituted  at  the  same  time,  only  one  was  redeemable,  the 

other  extinguishable.     The  receipt  (which  has  been  relied  upon)  is 

the  same  in  both  cases.     It  is  called  joint  stock  of  3  per  cent. 

annuities :  so  that,  according  to  the  reasoning  on  the  other  side,  if 

she  had  given  £500,  3  per  cent,  annuities,  it  would  have  beeu 

^500  a  year ;  which  nobody  ever  imagined. 

For  the  defendants,  it  was  argued. — ^That  admitting  the  parol  [  476  ] 
evidence  in  this  case,  would  overturn  all  the  authorities  from 
Cheney's  case  down  to  the  present  time.  If  it  could  be  at  all 
admitted,  it  could  not  be  to  the  purpose  contended  for ;  but  if, 
upen  the  face  of  the  will,  there  was  a  latent  ambiguity,  to  explain 
that,  the  evidence  might  be  admitted.  The  fund  itself,  there  being 
but  one  fund  of  long  annuities,  cannot  raise  an  ambiguity.  If 
there  were  two  such  funds  they  might,  and  there  are  cases,  of  that 
sort,  where  an  election  seems  to  have  been  given  to  the  legatees. 
Lord  Bacon's  Maxims,  rule  23  and  25 ;  but,  in  that  case,  when 
yon  had  explained  by  parol  evidence,  which  was  the  fund,  you  could 
go  no  farther;  the  words  of  the  will  alone  must  explain  the; 
quantum  of  the  fund  given.  All  the  cases  are,  either,  where  it  was 
necessary^to  ascertain  the  thing  given,  or  the  object  to  take ;  neither 
of  which  can  apply  here,  the  words  having  accurately  explained  the 
stock.  Another  head  of  those  cases  is,  where  the  evidence  is  to 
rebut  a  resulting  trust,  where  the  instrument  has  not  explained  the 
thing,  but  that  cannot  apply  where  the  thing  is  accurately  described, 
and,  being  so,  cannot  be  explained  by  any  thing  out  of  the  will. 
In  Green  V.  Howard,  (ante,  31.)  your  Lordship  held  the  word 
relations,  had  been  generally  determined  to  be  relations  within  the 
statute  of  distributions,  and  that  you  could  not  go  out  of  the  will. 
In  Kelly  V.  Paulet{b),  at  the  Rolls,  Trin.  1763,  where  the  late 
Duchess  of  Bolton  bequeathed  household  furniture,  and  a  question 
arose,  whether  plate  passed,  the  person  who  drew  the  will  said  it 
ivas  not  intended,  but  the  Master  of  the  Rolls  would  not  admit  the 
parol  evidence.    There  is  no  case  where  the  Court  has  admitted 

(«)  Milner  ▼.  Miiner  was  merely  a  bmry,  Arab.  47f .  f  Edcn»  f75.    Dm- 

«ste  of  a  miftake  of  tfae  teiUtor  io  ven  v.  Manming^  pott,  vol.  U.  18* 

cslonlatum,  recttted  upon  his  apparent  {b)  Amb.  605. 
intent,  vide  Bruckenbury  ▼.  Bncken" 

Vol.  I.  GO  evidenae 
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1785.         eTidence  of  the  property,  unlesns  where  the  will  T^fer^  to  specific 
wv*'  property  and  inb-conceives  it,  or  ^ere  there  is  an  ambiguity  on 

FoNNBREAO  thc  fdcc  of  the  will.  In  1  Ves.  232,  the  evidence  was  not  to  prove 
PoYNTx  ^^^  extent  of  the  disposition.  Dyose  v.  Dyo$e  is  quite  distinct 
from  this  case ;  the  wSl  itself  furnished  the  argument.  It  b  a  caise 
by  itself,  and  would  not  probably  be  so  determined  now.  Parol 
evidence  cannot  affect  this  case,  for  if  her  property  was  not  suffi- 
cient, it  is  only  the  common  case  of  a  party  giving  more  propefty 
than  he  possessed.  Secondly,  As  to  the  other  pafts  of  the  ca^, 
the  stock  receipts  are  almost  in  the  very  terfns  used  by  the  teltatiix. 
And  with  respect  to  the  interest  being  ordered  to  accumulate,  tbe 
[  477  ]  argument  does  not  apply,  the  thing  given  being  an  anntial  sum,  the 
word  interest  is  inapplicable. — ^The  words  can  receive  no  con- 
struction, but  that  of  £500  a  year. 

Previous  to  Lord  Chancellor's  pronouncing  his  decr^,  Mr. 
Scott  added  to  the  cases  he  had  cited,  that  of  Doe,  dem.  Hamon 
T.  FyldeSf  Cowp.  853,  where  evidence  of  the  value  of  the  estate 
being  offered  and  rejected  at  the  trial,  X<ord  Mansfield,  on  a  mo- 
tion for  a  new  trial,  held  the  evidence  to  be  irrelevant. 

Lord  Chancellor, — So  many  cases,  and  the  doctrines  resulting 
Yrom  them,  of  so   many  various  sorts,   have   been  cited,   that  it 
would  be  rash  forme  to  give  an  opuiion  upon  2£;A£7^  is  here  reported, 
being  too  much  engaged  at  present,  to  afford  leisure  to  examine  the 
matter  so   thoroughly  as   I   could  wish.     However,  from  what  I 
can  collect  from  the  cases,  as  they  have  been  cited  at  the  liar,  aiA 
according  to  my  own  recollection  of  them,  I  do  not  apprehend, 
that  the  ground  of  reasoning,  respecting  the  law  upon  this  point, 
IS  extremely  difficult.     With  respect  to  the  case  now  before  mc 
upon  the  Master's  report,  it  is  impossible  to  doubt,  that  shedidndt 
ynean  what  the  plaintiffs  contend  for;  the  construing  this  will  in 
such  direct  opposition  to  what  every  body  must  observe  the  'testa- 
trix had  in  view,  is  what  I  must  do  with  great  reluctance;  and  the 
*only  question  is,  how  to  preserve  the  law,  and  yet  to  decide  acc6fd- 
ing  to  the  intention  of  the  testatrix.  When  it  was  first  mentiooiedto 
me,  I  thought  it  totally  impossible  to  admit  evidence  of  her  intm- 
tion;  and,  upon  maturer  recollectiou,  I  may  be  biassed  by  what  tbe 
testatrix  meant,  and  may  break  into  the  principle  of  the  law,  virhicb, 
for  the  wisest  reasons,  will  not  admit  of  an  instrument  being  con- 
strued n/jtiwd^.— What  shall  we  say  then  ?     for  I  lay  oiU  bf'the 
case,  all  declarations  of  the  testatrix  of  what  she  redlljf  meant  to 
give  at  the  time  of  making  her  will,  and  all  statement  oj^her  Wh 
perty,  from  whence  it  might  be  inferred  what  she  meant.    Bat, 
upon  the  other  side  of  the  question,  it  is  a  clear  propositioo,  which 
Mr.  Mansfield  argued  very  amply,  that  every  evidence,  as  lo  d^ 
description  of  the  subject  the  testatrix  has  described,  moat  be  ad- 
mitted.   As  in  the  case  of  a  yecific  legacy,  you  must  hear  m- 

denci 
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4ence  concerning  the  subject  to  which  the  will  af^lies,  in  or^er  to         1785. 

we^  yffhfiiherXhe. deicnptionzpplie*  aptly  vrnqt.    It  is  iinpo^sihle         ^^^ 

to  deny. that  the  atatement  of  her  fortune  is  external  evidence.     Fomnereaif 

As^  to  ihe  .ca^  of  Dyose  v.  Dyose,  there  was  no  ambigtsify  either       Po\  ntz. 

latent  Qr  pgteni:  there  was  a  legacy  oi  £3yQOO  a-piecq  given  to        r  ^^g  -i 

t^e  younger  sons,  the  residue  to  the  eldest ;  and  the  question  was^        ^ 

ivhethcr  the  residuary  legatee  should  have  any  thing  or  nothings 

\?hiGh,  if  not  mixe^  with  the  ftfifair  of  the  executrix  having  wasted 

t))e  afsejLs  of  the  testator,  is  a  simple  question,  whether  a  testator 

giving  ja  larger  legacy  than  he  is  worth,  and  then  the  residue  to 

another,  there  could  be  a  residue.     I  cannot  agree   to  the  law  of 

that  case  (a),  for,  in  such  a  case,  if  the  testatrix  did  not  leave  a  re- 

^du9, beyond  t^e  value  of. the   legacies,  the  residuary  legatee  takes 

nothiiig ;  so  where  the  pecuniary  legacies  abate  inter  se,  the  re* 

^Mbtary  l^atee  takes  nothing.     And  the  law  of  the  Court  is,  that 

the  intention  of  the  testatrix's  making  a  speci6c  bequest,  or  pecu- 

niPY7  legacy,  cannot  be  controlled  by  the  statement  of  .her  fortune. 

It  has  been  much  argued,  that  if  she  had  given  £500  in  this  way, 

**  I  give  £9,5  stock  in  long  annuities  to  J[.  «£S0  long  annuities  to 

''  £.  and  so  on,*'  having  a  fortune  amply  sufficient  to  supply  a 

residue,  not  only  in  the  general  way,  but  for  the  particular  fund  of    ' 

long  annuities ;  that,  in  this  case,  the  legacy  should  be  only  £20 

or^$0.     But  the  annuities  should  answer  the   sum   she  really 

ipeant  to  give;  therefore,  if  the  construction  of  the  will  stood  tin- 

pnbarrassedf  it  must  go  according  to   the  idea  of  the  stock,  and 

fnean  £20  per  annum.     But  the  great  difficulty  occurs  where  the 

<;riticisms  in  these  cases  have  let  in  evidence,  which,  if  let  in,  shews 

the  intention  of  ihe  testatrix,  beyond  doubt,  concerning  the  thing 

.whiqh  the  testatrix  meant  to  dispose  of,  which  is  a  certain  portion 

ftf  ja  joint-intere3t  in  the  annuities  of  1761.    The  manner  in  which 

j4ie  has  dofie  it,  has  been  by  giving  ilf.  Poyn^z  the  sumofiC500 

^ock  in  long  annuities ;  and,  upon  enquiry,  there  appears  to  be 

I9P  other  stock  of  the  kinck;  and  therefore  it  must  have  been  in  her 

jpOip|$ti]Pp)ation  to  give  this   particular  kind  of  annuities.    It  cannot 

J^  CQOtended,  but   that  it  was  necessary  to  have  laid  before  the 

:CQ.urt'the  condition  of  that  fund,  of  which  she  meant  to  give  cer- 

PfiVX  proportions,  to  see  whether  the  description  would  apply  to  it ; 

:^x^f  if  it  is  a  speci6c  legacy,  whether  it  does,  or  does  not,  amount 

.py^iMe  description  of  a  specific  legacy;  and  although,  not  in  all 

points,  a. specific  legacy,  so  as  to  gain  a  preference;  yet  in  point       [  479  ] 

.of  description,  it  is  so,  being  a  gift  of  a  certain  sum  of  money. 

,  Put  it  is  said,  on  the  other  side,  that  it  is  a  portion,  a  joint  in^ 

^ter^st.ina  certain  fund;  and,  therefore,  it  is  necessary  to  ascer- 

^.twn  the.  fund  claimed  by  the  legatee  under  the  words  of  description. 

.1  should  have  thought,  had  it  stood  clear  of  all  other  criticisms, 

.jdlltbough.QOt  an  acciutite  description  of  £500  joint  interest  in  the 

(a)  Vide  limilar  obterratlons  of  Sb  ff.  Grani,  in  Page  ▼•  ZMipingwfU,  18 

«  G  9  tnnuitiei, 
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1?85  annuities,  yet  it  was  a  sufficient  one  of  £500  stock  in  long  annuu 

:.     ^^^  ties;  at  the  same  time,  it  is  impossible  not  to  observe  that  the  ex- 

FoNMBREAu      pfession,  "  the  sum  of  £500,"  is  going  out  of  the  way.     But  one 
V-  does  not  call  for  accurate  phrases,  and,  if  the  words  are  found  to 

PoYTiTx.        express  the  intention  of  the  testatrix,  that  is  sufficient,  and  if  it 
bad  stood  by  itself,  it  is  sufficient  to  shew  what  the  words  meant, 
(an  annual  sum  of  £500)  "  I  do  give  and  bequeath,  Sfc'^  (repeat- 
ing the  clauses).     The  difficulty  occurring  is  this,  that  she  has  been 
^  speaking  of  a  sum   of  <£500,  which   expression,  if  standing  alone, 
ought  not  to  be  interpreted  by  any  other  context,  but  must  take  its 
whole  complexion  from  the  word  stock :  bat  if  it  stood  with  the 
context  to  admit  of  any  other  construction  upon  it,  I  must  consider 
what  the  testatrix  meant  by  the  whole  of  the  words,  "  the  sum  of 
£500,  ^c."  and  the  additional  words,  **  the  interest  thereof  to  ac- 
cumulate.*'    According  to  the  naturd  sense  of  the  words,  ^  sum 
of  «£500  given  to  A.  at  twenty-one,  and  the  interest  thereof  to  ao- 
cumulate,"  1  must  suppose  the  first  sum  to  b6  ihe  princt/Ni/ sum, 
and  the  second  the  interest  of  that  principal  sum.     It  has  beeoicoii- 
tended,  that  the  word  **  stock  **  in  the  annuities,  would  not   mean 
the  annuity,  because  it  would  extend  to  the  3  per  /cents  which  a|e 
annuities,  but,  there,  the  stock  is  denominative  of  the  capital  mun; 
otherwise  as  to  the  long  annuities,  they  are  denominated  90  by  the 
annuity,  and  the  circumstance  of  their  being  both  annuities  makes 
it  very  probable,  that  if  a  person  were  to  speak  of  tV,  as  a  gfXMi 
sumy  be  would  speak  of  the  stock,  and  not  of  the  annuity  merely. 
So  far  practice  may  warrant,  that  if  the  words  had  ended  merely 
with  annuities,  without  speaking  of  interest,  there   would  have 
been  ho  necessity  for  evidence  to  have  controuled  them,  but  the  se- 
cond part  of  the  sentence,  ''  and  Uie  interest  thereof  to   accumu- 
late," raises  a  doubt  whether  she  meant  a  sum,  asproducing  interest, 
[  480  ]        or  the  stock  itself     The  term  interest  is  not  a  proper  phrase ;  bat 
this  is  not  a  grosser  inaccuracy  than  those   in  the  rest  of  the  will. 
The  word  ''  transferred  "  is  relied  upon  as  a  technical  phrase ;  but 
it  weighs  nothing,  because  the  thing  to   be  bequeathed,  was  not 
the  stock,  but  the  produce  of  stock,  together  with  the  stock  itself. 
I'he  interest,  which  is  the  growing  produce  of  the  legacy  she  meant 
to  give,  is  to  be  laid  out  in  order  to  accumulate :  she  moat  have 
meant  by  the  word  '<  annuity  "  something.  There  is  no  doubt,  if  the 
word  stock  had  been  left  out,  but  the  meaning  would  be,  that  the 
sum  of  «£500  u:as  to  be  disposed  of  in  long  annuities,  and  to  make 
a  produce,  and  that  produce  to  accumulate,    until   the  legatee 
should  attain  twenty-one.     This  being  the  doubtful  interpretation, 
upon  the  face  of  the  will,  the  question  arises,  whether  the  state  of 
the  testatrix's  fortune  is  not  applicable  to  the  construction  of  the 
will.     It  appears,  by  some  other  parts  of  the  will,  that  she  was  ex- 
tremely anxious  to  make  an  ample  provision  for  the  family  of  die 
Fonnereaus\  considering  then  the  situation  of  her  fortune,,  it  is  per- 
ftctly  inconsistent  to  say  that  she  could  mean  to  give  ten  times  mors 

than 
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than  she  zoas  worth  in  legacies.  My  opinion  therefore  is,  that  the 
judgment  must  be  reversed ;  and  that  I  can  let  in  the  evidence  of 
the  value  of  the  estate,  not  to  corUroul  the  bequests  which  the  testa- 
trix has  made  in  words  themselves  distinct,  nor  to  controul  a  be- 
quest which  she  had  made  of  a  subject  which  she  had  accurately 
described ;  but  because  the  words  she  has  used  in  the  description 
are,  upon  the  whole  of  the  context,  uncertain,  whether  she  intended 
it  as  the  interest  of  a  gross  sum  to  accumulate,  or  ^500  per  annum : 
Xhe  peculiarity  of  this  will  furnbhes  sufficient  doubt  to  warrant  the 
admission  oi  collateral  evidence  to  explain  it;  and,  if  so,  the  state- 
ment of  the  testatrix's  fortune,  is  applicable  to  the  purpose  of  such 
an  explanation. 

The  Judgment  ex  relatione  {a). 


1785. 


^tf)  Fr^m  whateTer  caitse  the  ambi- 
-iputy  proceeds,  wtiether  from  a  mis- 
<le8cription  of  tlie  estate,  or  from  a 
mis-description  of  the  person,  if  th^re 
be  a  laleot  <  ambiguity,  the  parol  evi- 
dence is  admissible,  per  Mansfield^ 
C.  i.  S  Tannt.  133.  As  to  admitting 
it  to  ascertain  the  person  of  a  devisee, 
Tide  Cheneif*B  case,  5  Co.  68.  Attham'ti 
case,  8  Co.  155.  Harris  v.  Bishop  of 
Umcolmy  i  P.  W.  135.  Beaumont  v. 
Ftf//,  ibid.  140.  Baylisv.theAitnmey^ 
General,  9  Atk.  239.  Ulrich  v.  Litch- 
fiMy  ibid.  373.  Castledon  v.  Turner, 
3  Atk.  258.  Goodinge  ▼.  Goodinge,  1 
Ves.  231.  HampHhiru  v.  Pearce,  2  Ves. 
SI  6.  Jones  v.  Newmany  Bl.  Rep.  60. 
Dowsetv,  Sweety  Amb.  175,  Bradwin 
▼.  Harpur,  ib.  374.  Uussey  v.  Berkley, 
i  Eden,  194.    Qarth  v.  Meyrick,  ante. 


31.  Parsons  v.  Parsons,  1  Ves.  Jua. 
266.  Abbot  v.  Massie,  3  Ves.  148. 
Thomas  v.  Thomas,  6  T.  R.  671 .  Prise 
V.  Page,  4  Ves.  480.  Doe  v.  Danvers, 
3  East,  303.  Smith  v.  Coney,  6  Ves. 
42.  Beacheroft  v.  Beachcroft,  1  Madd. 
Rep.  430.  As  to  admittinp;  parol  evi- 
dence to  ascertain  the  subject-matter 
of  the  devise,  vide  Pendlestony,  Grant, 

2  Vem.  517.  Hodgson  v.  Hodgson,  ib. 
593.  Stephenson  v.  Heathcoie,  1  Eden, 
38.  Baugh  V.  Read,  1  Ves.  jun.  259. 
Selwood  Y.  MiUUvay,  3  Ves.  306.  Dob- 
son  V.  Watemuat,  cited  ibid,  t^'hit- 
bread  v.  May,  t  Bos.  6c  Pul.  593.  Doe 
y.  Brown,  4  East,  441.  Doe  v.  Oxen- 
don,  3  Taunt  147.  Goodtitle  v.  South- 
em,  1  M.  Sc  S.  299.     Doe  v.  Greening, 

3  M .  &  8. 171.  Sandford  v.  Chichester^ 
1  Meriv.  653. 
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Mackamara  v.  Jones, 
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Lincoln's-Inn 
Hall,  I8th  July, 

^I^HE  plaintiff  Mrs.  Ufacnamara,  daughter  of  the   hie  Arthur  Testator  devised 
-■"    Jones,  Esq.  was  entitled,  under  his  marriage  settlement,  to  to  trustees  to 
a  sum  of  £10,000.     He  by  his  will  devised  all  his  real  estates  to  ^'h^ch'hUdau  h- 
trustees  to   the  use   of  his  daughter  the  plaintiff  for  life,  with  re-  ter  was  tenant.for 
mainders  over,  and  ordered  his  personal  estate  to  be  laid  oiitto  the  life ;  and  directed 
same  uses.     And  the  testator  declared   that  all  the  annuities,  8^x.  ^J^nderhh^S^' 
therein  given,  should  be   in  full  satisfaction  for  all  demands  the  should  take  in' 
respective  takers  had  upon  him,  except  servants  wages.     Some  satisfactipn  of  all 
copyhold  lands  (in  which  he  had  only  an   equity  of  redemption),  ThedanTter*llad 
devised  by  the  will  to  the  same  uses,  had  not  been  surrendered  by  a  claim  of 

Che  testator  to  the  uses  of  his  will,  and  therefore  descended  to  the  ^jf  io,ooo  under 

the  marriage  set- 
tlement, she  must  elect  between  the  two.    An  equity  of  redemption  in  copyholds,  passes 
by  will  widiout  surrender. 

.  plaintiff 


>- 


.  .* 


4*^1  Ckiii  Andjintjf  ivh  D^termineiS 

1785*  plaintitr  as  his  beir  it  laSi^;  and  tbe  question  was^  whetlief  sb^ 

„    wv^  dould  take  the  £lOyO00  under  the  settlement^  add  the  copyholdt 

Macm 4MARA  ib  fee  as  heir  at  law,  consistent  \<rith  the  devisle,  ot  must  elect  bJ- 

ioNKt.'  tvlreen  them  add  the  benefits  ^veii  to  her  under  th6  wilt. 

Lord  Chancellor. — ^The  question  is,  whether  the  money  under 
the  covenant  is  a  demand  she  must  release.  Every  thing  bequeathed 
""  in  a  will  is  in  general  termed  a  legacy.  Then  the  question  is  whe- 
ther the  t^tator  intended,  by  th6  general  words,  to  provide  for  tbe 
;£  10,000  secured  by  the  msirriage  settlement.  It  is  argued  that  he 
did  not  mean  this ;  for  that  a  legddy  is  iiot  an  annuity,  biit  a  solid 
sum.  If  the  general  fund  had  been  given  to  her  absolutely,  it  would 
have  been  a  vain  questioti^ ;  but  he  has  so  given  his  whole  fortune, 
that  as  to  her  it  operates.^ai  an  annuity,  with  remainder  to  her  chil- 
dren, and  upon  failure  of  them,  to  other  branches  of  bis  own  familj. 
Therefore  in  every  sense  of  the  words,  they  extend  to  the  daughter 
as  well  as  to  any  other  annuitant  under  the  \vitl.  It  was  argued 
that  if  he  had  only  devised  the  real  estate  to  her,  it  would  not  have 
been  a  satisfaction  for  the  sum  secured  by  the  covenant :  but  I 
-  luiow  of  not^ise  that  has  decided  that  the  rule  does  not  extend  to  a 
devise  as  well  as  to  a  legacy.  ,  But  here  was  a  legacy  of  the  per- 
sonal fund  to  be  laid  diit  to  uses,  as  to  which  she  was  a  legatee; 
and  it  is  impossible  id  distinguish  her  demand  of  the  ^10,000  uo- 
[  488  ]  der  the  covenant,  from  any  other  demand  which  would  be  barred. 
With  respect  to  the  copyholds,,  where  the  legal  estate  is  D6t  b  tbe 
devisor  he  has  no  need  to  surrender  them  *•  tn  this  (base  be  had 
only  an  equity,  so  that  tliey  pass  by  the  will.  She  must  therefore 
convey  them  to  the  uses  of  the  will,  and  the  £10,000  being  within 
the  compass  of  the  will,  she  cannot  take  the  benefits  given  to  her 
under  the  will,  but  upon  the  terms  of  extinguishing  her  claim  under 
the  settlement.  She  must  elect  to  take  under  the  will,  or  against 
the  will. 

*  The  cases  on  this  sabject  are  coUected  in  Mr.  Cojc^s  note,  io  his  editioD  of 
P.  W.  vol.  iii.  p.  $60  (a). 

(a)  So  a  cestui  que  truH  may  devise  estate  in  the  copyhold,  Doe^  dem.  Far* 

without  sarrender,  Carr  v.  ElUaoUf  3  non  v.  Vcrtum,  7  East,  i.  nor  is  such  a 

Atk.  74.  bat  an  heir  at  law  before  ad-  devise  good  io  eqaity,  tVaimewright  t, 

mittance  cannot  devise  a  copyhold  de-  Elwell,  1  Madd.  Uep.  6t7.  see  raorr  as 

scended  to  him.   Smith  v.  Triggty  i  to  this,  IJHdopp  v.  Ehoroil^  pott,  voU 

Str.  487.  nor  can  a  devisee,  Hot  having  iii.  188. 
l>i;en  admitted,  pass  by  will  the  legsd 
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(2)STAIfOKJ>  V.  HORTON.  _    -  ^^f^.^    , 

^  ^  Is  Court,  dd  of 

M[WO.RTON,  poflieased  of    considerable  personal  entate^   i^i^d     LmeoinVIiui 
-^^  particularly  of  «£S00  per  annum.  Bank  long  annuilies^  nia4e    HtU,  srth  Jn^, 
bia  willy  and  among  other  things,  devised  a^  follows :  '^  I  give  U>  ^^^' 

"  my  daughter  Priscilla   Morton,  ^100  a  year  long  annuities.  hifwrninT^Tc 
//e/7i,  I  give  Dr.  Stafford,  (one  of  the  plaintiffs)  £50  long  an-  to  his  daughter 
ouities.     Item,  I  give  to  J.  Bbf the,  £50   long  annuities,    to  J^^oo a  yearlong 
be  laid  out  in  charity  at  his  discretion."     He  al^o  gave  ^2p  ^v^to^he*^^^^^ 
to  a  servant,  and  then  gave  the  residue  to  his  wife,  whom  he  ap-  tiff .i'do  long an- 
pointed  eiiecutrix*    The  wife  died  before  the  testator.     Upon  h^  nuitics,  and  to 
death  Priscilla  the  daughter,  the  defendant,  took   out  administra-  t^^^i^^  ^  These 
lion  with   the  will  annexed.     Blyt he  died,  znd  Stafford  and  hift  legacies  shall  b« 
wife,  the  plaintiffs,  are  liis  e:(ecutors,  who  by  this  bill  claimed  «f^ayearaii- 
jE 50  per  annum  long  annuities,  as  given  to  their  testator  £/^^Ae;  ''^■^^*' 
and  Dr.  Stafford  in  his  own  right  also  claimed  £50 per  annum 
long  annuities  as  given  to  him. 

The  defendant  in  her  answer  swore  that  the  testator  was  old  and 
infirm,  and  gave  instances  of  extreme  weakness  of  intellect;  and 
insisted  that  he  intended  to  give  to  Stafford  and  Blythe  only  £50 
each,  to  be  paid  out  of  the  annuities.  She  stated  that  after  the 
making  of  the  will,  she  was  shevin  it,  and  asked  whether  she  was 
satisfied ;  that  upon  answering  in  the  afiirmative,  her  mother  told 
her  she  niiglit;  that  her  fatlier  had  left  very  little  from  her,  and 
explained  to  her  the  difference,  that  the  annuities  left  to  her  r  495  1 
were  ^100  a  year,  but  the  others  only  <£60  each.  And  she  fur- 
ther swore  that  the  father  at  the  time  he  made  this  will,  destroyed 
a  former  one,  in  which  be  had  given  Blythe  £100  in  money  to 
dispose  of  in  charity,  and  gave  as  his  reason  for  it,  that  he  thought 
it  too  much  to  give  away  from  his  family. — He  also  said  he  had 
given  the  servant  £^0  that  her  legacy  upigbt  not  be  subject  to  the 
fluctuation  of  the  funds.  The  defendant  filed  a  cross  bill  against 
the  ptaintiflfs,  to  discover  whether  they  did  not  know,  by  conversa- 
tion with  the  testator,  that  he  meant  to  give  them  only  £50  each. 
To  this  bill  they  demurred,  and  the  demurrer  having  been  over- 
ruled, they  by  their  answers  said  they  did  not  know  from  any  of  hia 
conversation,  wliether  he  meant  to  give  them  only  £50  each,  but 
that  he  had  told  Dr.  Stafford,  he  meant  to  give  a  legacy  to  the  poor 
joi  the  congregation  ot  dissenters  in  Broad-Street^  of  which  he 
(Dr.  Stafford)  then  was  and  still  is  pastor. 

Mr.  Mansfield  for  the  plainti&. 

'VLt.  Attorney ^Gtneral  and  Mr.  Price  for  tiie  deiendanti, 

(9)ABtc,47f. 
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Cases  Abgued  and  Determined 


1785. 

Stafford 

.V. 
HOATOlf. 


Lord  Chancellor,  conceiving  the  legacies  to  be  specific  legades, 
said  they  must  be  transferred  as  annuities ;  but  reserved  the  con- 
sideration as  to  Dr.  Stafford's  legacy,^  whether  it  should  be  person- 
ally to  him  or  in  trust  to  be  distributed^  till  the  Master  shooM  en- 
quire into  the  matter  by  examining  him  upon  interrogatories,  and 
till  after  the  Master's  report :  and  ordered  the  cross  InJI  to  be  dis- 
missedy  but  without  costs. 

A  re-hearing  was  afterwards  applied  for  in  ^  this  cause,  which 
came  on  this  day,  when  the  former  decree  was  affirmed  (a). 


(a)  See  this  case  cited  by  the  Master 
of  the  Rolls,  in  the  Attomey-Gaural  y. 
Grole,  5  Meriy.  5S0.  which  resembled 
the  present  in  the  circumstance  of  the 
testatrix  having  used  different  Expres- 
sions in  different  bequests ;  his  Honor, 
however,  upon  the  authority  of  the 
present  case,  considered  the  whole 
will  as  too  inaccurately  worded  to  ad- 


mit of  any  certain  inference  beiof 
drawn  from  that  diversity,  and  hdS 
all  the  legacies  to  be  specific,  vide  Fm^ 
nereau  v.  Poyafz,  ante,  471.  As  to  tbe 
cases  in  which  legacies  of  stock,  Ac 
have  been  held  pecuniary  or  speeiBe, 
vide  Simmoni  v.  FaUance ,  post,  vd.  rr. 
545. 
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Lincoln's-Inn 
Han,  ulAuguti. 

An  admission  of 
assets  by  the  ex- 
ecutor's answer, 
is  waved  by  the 
plaintifis  going 
on  to  an  account 
of  assets  and  pro- 
curing a  receiver 
to  be  appointed. 

Infants  are  bound 
by  a  decree  taken 
by  consent,  al- 
tliongh  no  refer- 
ence to  a  Matter 
to  en(|uire  whe- 
ther it  was  for 
benefit 


Stephen  Wall,  and  other  Persons  beneficially) 

interested   under  the   Will   of  John  Wall,  of>  Piaintifft. 
Wirksworth        .  -  -  -  ) 

Joseph    Bush  by  and  Mary    his    Wife,   late-^ 
Mary  Wall,  Widow  and  Executrix  of  John 
Wall,  junior,    deceased,    (who  was  residuaiy  | 
Legatee  and  only  acting  Executor  and  Trustee  I    n  r    ^    » 
in  the  Will  of  the  said  John  Wall,  of  Wirks-  f  ^^cndanli. 
worth)    and    also  Administratrix  de    bonis   non 
of  the    said  John    Wall,    of    Wirksworth; 
George  Goodwin,  and  Odiers 

TOHN  WALL,  of  Wirksworth,  22d  October,  1768,  made  his 
^  will,  by  which  he  gave  a  legacy  and  an  annuity  to  Stephen 
Wall  his  brother,  one  of  the  plaintiffs,  and  also  other  annuities 
and  interests  to  others  of  the  plaintiffs,  and  gave  the  residue  to  the 
late  John  Wall  the  younger,  and  appointed  his  cousin  John  Wall 
the  elder  and  the  said  John  Wall  the  younger  executors.  The 
testator  died  8th  August,  1769*  John  Wall  the  elder  renounced 
the  executorship,  and  the  said  John  Wall  the  younger  proved  the 
will  and  took  possession  of  the  property,  a  considerable  part  of 
which  consisted  of  mortgages,  and  other  securities  taken  by  the 
testator,  several  of  which  were  of  small  amount;  and  determining 
to  keep  those  which  were  best  secured  upon  the  present  securities, 
and  to  call  in  others,  he  employed  Goodwin  9ne  of  the  present  de- 
fendants, for    the  tatter  purpose.     John  Wall,  junior,  died  50th 

Ma1f^ 
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Mojff  1773,  having  by  hb  will  appointed  the  pluntiff  Jlfoiy  eze-  1785. 

cotnx  of  his  will. — ^She  proved  his  wiU^  and  took  out  letters  of  ad-         vp^ 
miiustration  de  bonis  non  and  with  the  will  annexed^  of  John  Wall^  ^^ 

of  Wirksworth. — Goodwin  continued  to  call  in  the  socurities  of  the  Buskbt. 
first  testator^  and  some  monies  arising  from  his  estate  were- laid 
out  upon  fresh  securities.  Ahont  August,  1774,  some  of  the  an- 
nuitants under  the  will  of  John  WaU,  of  Wirksworthy  filed  their 
bill  against  the  defendant  Mary  and  John  Wall  the  elder,  the  co-  [  485  ] 
executor  with  John  Wall^  junior,  otJohn  Wally  of  Wirksworth, 
praying  to  have  their  annuities  under  the  will.  And  in  June,  1775, 
the  present  bill  was  filed  by  the  plaintiffs  against  the  defendant  Bush* 
by,  (who  in  the  interim  had  married  the  defendant  Mary)  his  wife, 
and  Goodwin,  who  was  no  party  to  the  former  bill,  praying  an  account 
of  the  original  testator's  estate  and  effects,  and  application  of  them  to 
the  purposes  of  his  will,  according  to  their  respective  interests  there-  ^ 

in,  and  also  praying  an  injunction  against  the  defendants  to  prevent 
their  receiving  any  more  of  the  personal  estate,  and  that  a  receiver, 
should  be  appointed. — To  this  bill  Goodwin  put  in  his  answer,  and 
annexed  schedules  containing  an  account  of  the  securities  in  his 
bands,  and  the  monies  paid  by  him,  and  the  defendants  Bushby 
and  his  wife  admitted  assets,  and  said  they  were  ready  to  come  to 
suoh  account,  and  apply  the  trust  money  as  the  Court  should  di- 
rect. On  the  gth  ofMoyamotion  was  made  on  the  part  of  the 
plaintiffs,  and  it  was  ordered  (by  consent  of  the  defendants)  that 
It  should  be  referred  to  the  Master  to  take  an  account  of  the  per- 
sonal estate  of  the  original  testator,  come  to  the  hands  of  John 
Wall  or  the  defendants;  and  that  what  should  be  found  due  should 
be  answered  by  them,  and  that  they  should  be  enjoined  fi-om  re- 
ceiving further  sums,  and  a  receiver  appointed  for  that  purpose. 
In  consequence  of  this  order,  Goodwin  paid  the  balance  in  his 
hands  into  the  Bank.  Several  motions  were  afterwards  made,  and 
the  plaintiffs  went  on  (notwithstanding  the  admission  of  assets)  to 
take  an  account  of  the  effects  of  the  original  testator,  and  the  Mas- 
ter made  a  general  report  of  the  sums  received  by  the  defendants, 
and  afterwards  by  the  receiver,  which  report  was  afterwards  or- 
dered to  be  reviewed,  and  a  number  of  applications  made  to  the 
Court,  by  which  the  cause  was  greatly  protracted.  In  the  mean 
while  several  of  the  securities  taken  originally  by  the  testator,  and 
by  the  defendants,  upon  placing  out  sums  in  their  hands,  proved 
bad,  by  which  the  assets  of  the  testator  became  insufficient  to  an- 
swer the  purposes  of  his  will.  And  the  cause  now  came  on,  upon 
the  Master's  report  for  further  directions,  upon  the  question  whe- 
ther tlie  estate  of  the  testator  turning  out  to  be  insufficient,  the  de- 
fendants Bushby  and  his  wife  were  bound  by  their  admission  of  as- 
sets to  make  good  that  deficiency,  or  the  same  was  waved  by  the 
plaintiffs  having  gone  on  to  an  account  before  the  Master. 

Mr. 
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1785.  'M.T.Madocks  and  "ilr.  Hollist,  for  the  defeodaots. — Aldiougli 

^^vw  the  admiflsiou  of  assets  would  have  made  the  executrix^  in  the  fint 

Wall  kistancei  persoaallj  liable^  the  conduct  of  the  plaintiffi  in  proceediif 
to  an  account  before  the  Master,  and  obtaining  a  receiver  to  be  ap- 
pointed, has  waved  that  remedy.  By  this  mean  they  have  taken  the 
management  of  the  assets  into  their  own  hands;  and  it  is  impossible 
that  they  can  take  the  conduct  of  the  assets,  and  make  the  defend- 
.    .  ants  liable  for  them,  on  account  of  their  prior  admission. — Tin 

appointment  of  the  receiver  was  a  flat  contradiction  to  the  adinis- 
sion  of  assets,  and  is  a  discliarge  of  the  executrix  from  her  oflice.— 
/n^^  assets  at  the  time  appeared  to  be  more  than  sufficient  to  pqr 
^e  debts  by  above  £lfiO0  during  the  conduct  of  them  in  other 
hands,  some  of  the  securities  have  proved  deficient,  and  ths  costs 
of  the  suit  have  amounted  to  £630.  It  would  be  unjust,  with  re- 
spect to  the  defendants,  to  suffer  the  plaintiffs,  after  this  long  deli)', 
to  have  recourse  to  the  original  admission  of  assets.  There  are 
cases  that  the  admission  of  assets  does  not  bind  the  party  admitting 
them  to  every  extent ;  and  on  the  other  hand,  that  it  will  not  pre- 
clude the  other  party  from  an  account,  as  otherwise  the  admissioa 
of  an  insolvent  executor  might  defeat  all  attempts  of  the  creditor 
or  legatee  to  obtain  the  assets.  In  Norion  v.  Turvill,  ^  P.  W.  145, 
the  admission  of  one.  executor  did  not  preclude  the  account  against 
tlie  others.  In  Holt  y.SoU,  1  Ch.  Ca.  190.— I  Eq.  Ab.  85,  tbe 
executors  had  entered  into  a  recognizance,  and  losses  happening 
which  diminished  the  fund,  it  was  held  the  recognizance  was  only 
a  security  for  tbe  assets  remaining  after  tbe  losses. — In  Horsety  v. 
Chaloner^  2  Ves.  85,  it  is  said,  that  on  certain  circumstances,  the 
Court  will  not  pin  down  an  executor  by  the  admission  of  assets,  as 
in  the  case  of  the  money  being  in  a  banker's  hands.  The  best  back 
in  England  may  fail,  and  that  undoubtedly  will  not  bind  him.  Tbe 
conduct  of  tbe  assets  would  certainly  be  a  waver  of  the  admissioo 
if  all  the  parties  were  adults ;  here  some  of  tliem  are  adults,  and 
some  are  infants,  but  the  infants  are  also  bound  by  the  act  of  the 
Court,  by  which  the  account  (on  tlie  consent  of  the  parties)  was 
ordered  to  be  taken, 

Mr.  Prke^  for  the  plaintiffs. — This  is  the  case  of  a  direct  ad- 
mission of  assets ;  but  it  is  said  the  plaintiffs  have  waved  the  ad- 
[  487  ]  mission  by  tbeir  mode  of  proceeding :  but  why  should  the  applica- 
tion that  an  executor  who  has  received  part  of  the  fund,  and  seems 
likely  to  prove  insolvent,  should  be  restrained  from  receiving  more, 
be  a  waver  of  tbe  admission  of  what  he  has  already  received?  The 
application  for  a  receiver  is  for  the  piu-pose  of  preserving  the  assets, 
which  b  equally  beneficial  to  the  defendant,  as  universal  heir,  as  it 
is  to  the  plaintiffs  or  legatees.  The  case  of  Holt  v.  Holt,  tfiat  a 
party  entering  into  a  recognizance  upon  an  idea  of  a  sufficient  fond 
shall  not  be  answerable  if  the  iiind  prove  deficient,  seems  to  be 
doubtful  law,  and  to  be  contradicted  by  Ruling's  aae,  I  £q.  Ab. 

S39; 
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9^9;  there  the  testator's  estate  consteted  of  Ea^Ifldia  stocky  which  1785. 

he  ordered  to  be  converted  into  money^  and  thfe  executor  conceiving 
It  to  be  amply  sufficient  to  pay^  gave  bonds  to  the  legatees^  but 
kept  the  stock  until  it  fell  so  low  as  to  be  ipsiffficienC ;  he  then 
brought  his  biil^.that  the  legatees  to  whom  he  bad  given  bonds 
odght  abate>  but  the  Lord  Ke'epef  refused  to  give  hio^  any  rebef  as 
to  those  who  had  bonds,  and  as  to  the  other  legatees,  he  Was  to 
answer  for  the  stock  at  the  price  it  bore  at  the  end  of  twelve  months 
from  the  testator's  decease. — ^Thi^  case  is  an  answer  also  to  that 
qf  money  in  a  bailker'a  hands.— So  in  the  case  of  Roberts  v.  Ra^ 
iierts,  j>efore  the  lat^  Master  of  the  Rolls. — ^The  bill  was  filed  by 
a  single  legatee  against  the  executors  for  his  legacy,  the  executors 
admitted  as^ts,  the  bill  Was  afterWafds  dismissed  for  want  of  pro- 
secution ;  the  legatees,  filed  a  second  bill,  in  the  answer  the  executor 
took  notice  that  id  his  first  answer  he  had  admitted  assets,  but 
atated  that  by  losses  which  hKd  happened  since  the  fund  had  be- 
come insufficient :  bis  Honour  held  him  to  be  bound  by  his  first 
admission  of  assets,  and  upon  an  appeal  to  the  present  Lord  C/K^fk- 
tellotj  he  affirmed  the  decree^  obiserving  that  the  executor  in  his 
second  answer  only  stated  generally  a  deficiency  having  taken  place 
since  his  first  answer,  without  mentioning  the  particulars ;  he  added 
at  the  bame  time,  that  a  cade  might  be  made  out  which  would 
enable  the  Court  to  reliever  the  executor  from  his  admission  of 
assets,  but  it  must  be  a  very  strong  case. 

4    . 

Lord  Chancellor. — ^The  single  question  ^remaining  in  this  cause 

js,  what  shall  be  the  effect  of.  this  kind  of  decree  made  without  any 

Cfigular  form  of  hearing.      The  bill  is  filed  by  the  legatees  oi  John 

JVall,  against  Bushby  lind  his  wife,  as  executrix  of  John  Wall  the        r  433  ] 

younger,  and  administratrix  de  boiiis  Hon ^oi  John  Wall  the  elder; 

and  also  against  Goodwin^  who  wHs  neither  executor  nor  adminis- 

Urator,  but  had  received  sodie  part  of  the  effects.    It  was  admitted 

by  the  answer  that  there  were  aa^ts  to  pay  the  legacies ;  several 

adults  and  several  infaiits  are  concertied  in  the  claifm.    A  motion 

was  made  for  an  injtmction  to  restrain  the  defendants  from  receiving 

any  part  of  the  effects  then  outsttmding,  and  that  a  receiver  might 

be  appointed  to  get  in  the  further  effects,  and  the  mortgages  be 

ddivered  into  his  custody  for  that  pdrpOse.    Upon  the  coming  in 

of  the  defendant^  imftwers,  the  plaintiffs  might  have  set  down  the 

cause  upon  the  bill  aild  answer,  and  might  hafve  taken  a  personal 

decree  against  the  defendants  for  their  demands;  but  the  plaintiffs 

il^ought  proper  to  make  the  motion,  and  the  decree  Wlis  taken  by 

tl^  consent  of  Bits/iby  and  his  wife,  anfd  of  Goodwin^  who  was 

bpand  only  in  consequdnce  of  the  effects  he  had  received.     I  will 

not;  sdy  but  a  case  might  be  made,  when  the  fund  appeared  to  be 

in  danger  in  the  hands  of  the  executors,  that  the  Court  would  take 

the  assets  out  of  their  hands,  notwithstanding  they  had  admitted 

assets : 


488  CAdBft  Argued  and  DETKRUtK^D 

1735.  assets  (a) :  but  in  the  present  instance,  it  was  proposed  and  agreed 
^^^^^  that  the  decree  should  be  taken  in  die  form  it  was.    "blr.Madocki 

^^"*  considers  the  case  as  if  all  the  parties  were  adults :  then  the  qoes- 

ttutHBT.  tion  is,  what  difference  arises  from  some  of  them  being  iniaots. 
The  Court  does  not  usually  make  any  decree  by  consent^  where 
infants  are  concerned,  without  referring  it  to  a  Master,  to  enquire 
whether  it  will  be  for  their  benefit ;  but  when  once  the  decree  is 
pronounced,  without  that  previous  step,  the  authority  is  die  same 
as  if  it  had  been  referred  to  a  Master,  and  he  had  made  a  report 
that  it  would  be  for  their  benefit.  So  an  order  for  maintenance, 
though  usually  made  upon  a  reference  to  a  Master,  if  made  with- 
out, would  be  equally  bmding.  This  circumstance  is  therefore  out 
of  the  case ;  in  the  case  of  adults,  the  effect  of  this  decree  is  not 
merely  to  restrain  the  defendants  intermeddling  with  the  outstand- 
ing effects,  but  it  stands  as  if  no  such  motion  had  been  made,  and 
as  if  the  application  for  the  decree  had  been  upon  the  record.  The 
plaintiffs  might  be  afraid,  if  they  took  a  decree  upon  the  admissioa 
of  assets,  that  the  personal  fund  of  the  eiecutors  might  not  be  su^ 
ficient,  especially  as  no  decree  could  have  been  made  against  Good- 
win, who  was  only  the  agent  of  the  eiecutors:  it  probably  would 
have  been  unwise  to  have  done  so.    They  took  a  decree  therefore 

r  ^Q  1  as  if  there  had  been  no  admissioa  of  assets,  and  as  if  Goodwin  had 
been  a  principal  accountant;  it  proceeds  to  direct  a  fiill  and  ge- 
neral account  from  all  parties,  and  requires  the  executrix  and  Good* 
tmn  to  pay  what  they  and  WaU  had  received.  It  turns  out  that  a 
part  of  the  receipts  had  lain  in  the  hands  of  John  WaU  the  youi^er, 
unemployed,  and  the  consequence  of  this  was  one  of  the  sharpest 
modes  of  procedure  that  can  be  against  an  executor,  that  of  making 
him  liable  for  the  interest  or  produce,  which  accordingly  has  been 
paid  to  a  great  amount.  The  Court  having  taken  upon  itself  the 
management  of  the  fund,  and  the  fund  having  then  been  suflicieni, 
but  by  means  of  the  ulterior  demand,  arising  from  the  length  of 
this  process,  become  deficient,  brings  it  to  the  single  question,  whe- 
ther a  plaintiff  who  is  entitled  to  a  personal  decree,  but  who  chooses 
to  take  an  account,  shall  afterwards  recur  to  the  admission  of  assets 
to  found  a  personal  decree. — ^I  thought  at  first  that  the  admission 
of  assets  would  bind  the  executor  in  every  stage  of  the  cause ;  but 
I  now  think  the  decree  they  have  taken  perfectly  inconsistent  with 
the  personal  decree  they  might  have  had,  and  that  they  have  made 
an  election  by  which  they  are  bound ;  and  that  the  circumstance  of 
there  being  infants  concerned  will  make  no  difference,  but  that  they 
are  bound  by  the  act  of  Court,  which  proceeded  on  the  idea  that 
it  would  be  for  their  benefit :  the  plaintiffs  must  therefore  stand 
upon  the  decree  of  1776,  the  legatees  who  are  unpaid  must  abate 
in  proportion,  and  the  executors  must  stalid  in  the  place  of  those 

• 

(a)  Vide  ^MOfi.  13  Vet.  4. 

who 
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^ho  have  already  been  paidj  and  abide  the  loss  upon  such  abate- 
ment (a)  (6). 


1785. 


(a)  Lord  AUntnUiff  in  the  caie  of 
Htveif  V.  Blakewim,  4  Ves.  606,  men- 
tiom  a  very  hard  case  of  executors 
being  bound  by  an  admission  of  assets. 
It  occurred  in  the  cause  of  Tew  v,  L&rd 
WimkTtom^  which,  as  to  other  points, 
though  not  to  this,  is  'reported,  post, 
▼(^.  iii.  489,  and  1  Ves.  jun.  451.  Exe- 
cutors of  a  receiver  had  admitted  as- 
sete:  an  enquiry  was  directed  what 
was  due  for  interest,  and  the  answer 
was  considered  an  admission  of  assets 
for  whatever  shoaM  be  due  from  the 
testator  in  his  character  of  receiver, 
tlNMigli  the  defendants  objected  that 
they  had  no  idea  of  interest  being 
charged. 


(h)  It  is  an  invariable  rule  that  an 
order  bv  consent  cannot  be  gotten  rid 
of  but  by  consent.  Nortkcote  v.  North' 
eoie,  CoUes,  P.  C.  287.  2  Eq.  Ab.  S79. 
7  Vin.  Ab.  398*  Hurri$on  v.  Eumteiff 
t  Ves;  488.  Anion,  l  Ves.  jun.  93.  Bsr- 
imI  v.  Marquest  qf  Donegal,  3  Dow. 
P.C.133.  No«Z  V.  God/r*y,  cit.  ib.  140, 
but  where  proceedings  are  talien  in  a 
cause  by  a  party,  if  those  proceedings 
are  not  consistent  with  the  execution 
of  that  order  to  which  he  alleges, 
all  parties  have  consented,  he  will  be 
considered  as  having  waived  the  right 
to  insist^ipon  the  rule,  ib.  146. 


(a)  NowLAN  V.  Nelligan,  his  Wife,  and  Others. 

l^OfVLANy  the  father  of  the  plaintiff^  (who  was  an  infant) 
-^  ^  being  about  to  sail  for  the  East  Indies,  made  a  testamentary 
paper  in  the  following  words  :  **  I  give  and  devise  to  my  beloved 
wife  Harriot  Nowlan^  all  my  real  and  personal  estate ;  I  make 
no  provision  expressly  for  my  dear  daughter  (the  plaintiff)  knowing 
that  it  is  my  dear  wife's  happiness,  as  well  as  mine,  to  see  her  com- 
fortably provided  for ;  but  in  case  of  death  happening  to  my  said 
wife,  in  that  case,  I  hereby  request  my  friends  Staples  and  Hunter 
to  tak^  care  of,  and  manage  to  the  best  advantage  for,  my  lovely 
daughter  Harriot  Vowlan,  all  and  whatsoever  I  may  die  possessed 
of.^  The  testator  died  in  his  passage  to  India.  The  executors 
proved  the  testamentary  paper,  and  got  in  his  personal  estate  to 
the  amount  of  «£7)947*  105.  with  which  they  purchased  «f  11,000 
4  per  cent,  annuities.  The  mother  afterwards  married  the  defen- 
dant Nelligan,  and  by  a  settlement  previous  to  that  marriage, 
jE5, 000  part  of  the  ^1  \  ,000^4  per  cent,  annuities,  were  settled  to 
the  use  of  the  plaintiff  at  twenty^one  or  marriage,  and  the  remain- 
ing «£6,000,  upon  the  defendants,  and  the  children  of  that  marriage, 
and  there  was  a  covenant  to  secure  the  outstanding  property  of  the 
former  luisband,  one-third  thereof  to  be  to  the  use  of  the  plaintiff, 
and  the  other  two-thirds  to  the  use  of  the  defendants  and  their 
children. 


LincolnVIm 

HaU, 

5thJ«vMC. 

Testator  gave  hit 
whole  property 
to  his  wife,  mak- 
ing no  express 
Srovisioa  for  iiia 
anghter,— 
**  but,  in  case  of 
^  death  happen* 
**  ing  to  his  wife, 
**  desired  his  ex- 
"  ecntorstotako 
<'  care  of  the 
«  whole  for  hk 
•<  daaghter." 
The  wife  than 
have  the  wlKila 
for  life  only, 
with  reraainiier 
absolutely  tA  tha 
daughter. 

£490] 


(«)  Foittr  r  mUiam,  Pre.  Ch.  78.— J>rd  DetigUu  v.  Ctamtrt,  S  Vet.  Jan.  501. 


NlLUOAll. 


1786.  TSbe  present  biU  w^  fiW  hjftbe  .pl|un,tiff,  prayjog  tliat  t)bi 

N^v^  £5,000  and  £6,000,  4  j:>er  cent,  annuitiai,  might  be  traosferr^, 

'SomLhu  and  the  rest  of  the  testator's  property  secured  to  the  use  of  die 
plaintiff,  subject  to  the  life  .estate  of  her  mother,  ^d  be  declared, 
siil^ect  to  such  life  interest^  to  belong  to  the  plaintiff. — ^The  de- 
feindaots  by  their  an8\i(ers,  iqsi^t^d  that  the  whole  property  vested 
absolutely  by  the  testator's  jiiriU  in  the  wife,  and  that  the  .settlieiDept 
made  by  them  in  favor  of  the  daughter  was  a  mere  voluntary  set- 
tlement. 

The  cause  came  on  to  be  heard  in  Easter  Term,  1782,  when, 

Mr,  Morris  and  Mr.  Scoitf  for  the  plaintiff,  argtied  thM  the 
words  of  this  testamentary  paper  were  sufficient  to  raise  a  trust  for 
the  daughter  in  the  whole  of  the  te^tator^s  property,  subject  to  the 
wife*s  life  interest.  That  this  was  a  similar  case  to  those  where  .the 
words  hoping,  desiring,  confiding,  had  been  made  use  of.  ITie 
,  words  1  make  no  provision,  meant  only  during  the  wife's  life,  the 
testator  trusting  to  her  care  ar^d  affection ;  but  now  that  she  was 
married  again,  it  was  peculiarly  incumbent  upon  the  Court  to  pro- 
tect this  property  for  the  child  by  the  former  marriage.  They 
died  Harding  y.  Gl^n,  1  Atk.  4(59, 

[.^1  ]  Mr.  Attqrnet/'Genergl  find  Mr.  Mgn^eld,  for  the  defendants, 

admitjted  that  a  ipar^y  may,  as  in  the  <^^se  of  ffarding  v.  G/yn, 
i^SAve  bis  property,  with  such ,n^  direction  j»s  shgpld  control  the  dis- 
ccetipn  of  the  devisee:  but  contended  that  the  words  here,  /  make 
no  e:f press  provision,  shewed  it  was  not  the  intention  of,  the  testator 
tp  to  do,  but  to  intruiit  the  whole  to  ibe  care  of  ^bis  wife.  They 
f^i^d  Harland  y.Xriggf  (ante,  142,)  as  a  case  where  such  direption 
Jtad.^een  over-ruled. 

Lord  Chancellor  said,  that  he  determined  the  case  of  Harland 
,v.  Tngg  upon  the  ground  of  .Us  being,  impossible  to^istiy^guish  the  ' 
object  for  whom  the  testator  intended  his  estate ;  pot   from  the 
(Words  being  insufiBcient  to  icaise  ^  trust,  bad  the ,  object  .been 
certain. 

.The  couqsel  for  the  defendants  then  contended,  that  the  woids 
in  (iase  of  death  happening  to.  my  said  wife,  meant,  in  case  of  her 
decease  in.  the  testator's  lifeptime,  or  before  he  had  naade  any  other 
disposition  of  his  prop^ty,  in  all  qtber  events  he  trusted  his  wife 
would  provide  properJy  /or  t|ie  daughter,  and  in  ^his  expectation 
^e  had  not  been  disappointed,,  since  she  bad  n^^de  a  pfomionof 
^5,000  for  her  at  twenty-one  or  marriage,  instead  of  malui^  her 
wait  till  her  own  death  for  any  part  of  the  fortune. 

Lord 
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Lord  Chancellor  observed,  that  in  (be  case  upon  the  Diidbess 
cF  Buckingh(tm*B  will  the  argument  was,  that  althou^  the  M^or^ 
were  those  of  civility  and  copfidence,  jet  they  bound  the  property 
as  much  ^s  if  they  had  been  tnore  obviously  obligatory.  But  he 
said  that  in  this  case  the  prior  words  expressly  controled  the -sub- 
sequent ones.  It  being  necessary  that  some  accounts  sfbould^be 
taken  before  the  Master,  Lord  Chancellor  did  not  determine 
th6  pointy  but  reserved  it  till  the  Master  shoi^ld  have  made  his 
report. 

The  cause  came  on  again  before  his  Lordship  this  day  for  fur- 
ther directions,  when,  after  a  very  short  argument^  in  ^hich  it  was 
suggested  by  the  counsel  for  the  plaintiff,  that  it  might  be  prop^ 
not  oiily  to  secure  the  property,  but  to  give  her  an  allowance  for 
maintenance  during  the  wife's  life-time : 

Lord  Chancellor  said,  that  it  was  impossible  to  tell  with  pre- 
cision what  was  the  testator's  meaning,  but  he  thought  it  too  mudi 
to  determine,  that  in  case  of  death  happening,  meant  dying  in  the 
husband^s  life-time,  that  therefore  the  meaning  must  be  supposed 
to  be  in  the  event  of  her  death,  whenever  it  should  happen  (a). 
His  Lordship  therefore  directed  the  wbole  fund  to  be  transferred  to 
the  accountant-general,  the  whole  annual  produce  to  be  paid  to 
the  defendants,  so  long  as  they  should  continue  to  maintain  the 
plaintiff,  with  liberty  to  her  to  apply  if  they  should  discontinue 
such  maintenance*. 

•  Vide  Pierion  v.  Garnet,  post,  yo\,  ii.  p.  38 — 286. 

'(a)  Wde  BiUiMgiv.  Sttndom,2aite,  S9d,  and  the  cases  cited  in  the  Editor's  note 
to  it. 


17B5. 

Now  LAN 

Nbauaan. 
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Read  v.  Crop. 

JYILLIJM  BJLCHENhyhis^'ill  24ih  June,  1765,  de- 
vised "  All  his  freehold  and  copyhold  estates,  situate  at 
*'  Royden,  Thorley,  Epping,  and  Witham,  in  the  counties  of 
**  Essex  and  Herts,  (which  copyholds  he  had  surrendered  to  the 
"  use  of  his  wife,)  and  all  other  his  freehold  and  copyhold  estates" 
to  Crop  and  Tapp,  in  trust,  for  his  wife  for  her  life,  and  after  her 
death  in  trust,  to  sell  the  same,  and  divide  the  prpduce  among  his 
children  in  the  manner  directed.  The  testator  at  the  time  of  his 
death  was  seised  in  fee  of  a  copyhold  estate  at  Witham,  and  also 
of  a  moiety  of  an  estate  at  Thorley,  to  the  other  moiety  of  which 
his  wife  was  entitled  in  her  own  right.  She  was  also  seised  in  fee 
of  two  copyhold  estates  in  Roydon  and  Epping,  but  in  these 
places  the  testator  had  no  property  whatsoever. — He  had  no  other 
real  estates. 

For 


S.C. 

It  Seij,  HilVt 
MSS.  f  65. 

LincplnVInn 

HaU, 

8th  August. 

Testator  devised 
all  his  estates  in 
different  placet 
(which  he  had 
snrrendered)  to 
his  wife  for  life, 
with  remainders 
over.    In  some  of 
the  places  be  had 
no  estates  but  in 
right  of  his  wife. 
These  did  not 
pass  by  the  will, 
and  do  not  put 
the  wife  to  an 
election. 


402  Cases  Abqukd  and  Dktbbminxd 

1785.  For  the  plaintiffs  it  was  contended,  that  the  testator  having 

wv^  taken  upon  himself  to  devise  his  wife*s  estate,  although  the  devise 

Hbad  could  not  be  maintaiued  against  her,  yet  if  she  disputed  if,  she 

^^^^         must  forfeit  every  devise  in  the  will  in  her  favor.     She  must  there^ 

fore  make  her  election,  either  to  abide  entirely  by  the  will,  or  to 

take  nothing  by  it. 

On  the  other  hand  it  was  said,  it  did  not  appear  that  he  meant  to 
devise  his  wife's  estate ;  that  although  he  had  surrendered  bis  own 
estate,  and  knew  that  was  necessary  to  its  passing,  he  had  not 
attempted  to  siurrender  the  other  estates,  and  therefore  certainly  had 
no  intention  of  devising  them.  He  had  not  recollected,  at  the  time 
of  making  his  will,  the  respective  rights  to  the  different  estates  of 
[  493  ]  which  he  was  in  possession ;  and  therefore  had  used  words  of  suf- 
ficient extent  to  pass  all. 

Lord  Chancellor. — In  Thorky  the  testator  had  a  moiety  of  the 
estate  together  with  his  wife.  He  did  not  intend  to  devise  her 
moiety,  for  he  describes  what  he  meant  to  devise  by  the  words  his 
ntate  which  he  hadswrendered.  He  had  not  surrendered  anyof 
his  wife's  estates,  so  that  they  could  not  pass  by  the  devise.  Tie 
words  are  two  loose  to  raise  the  construction  contended  for.  It 
is  not  like  any  of  the  cases  which  I  remember  of  election  (a). 

(a)  As  to  the  cases  upon  the  doctrine      post,  vol.  iii.  t74.   BUkt  v.  Biai&iiry, 
of  election,  vide  Pewatm  v.  Peanon^      toI.  iv.  SI. 
ante,  S9S.    Freke  v.  Lord  Barrington, 
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APPENDIX  w. 


Fletcher  v.  AsHotiRNEt^.  Roili^ 

Jwne,  1779. 

JOHN  FLETCHER,  by  his  will  devised  hid  btnrgdge  housed  Whmateal 
•^   and  free  rents  in  Kendal,  and  all  his  personal  estate  to  trustees  J*^  '"iS'tSTb 
and  the  survivor,  and  the  heirs,  executors,  and  administrators  of  Uended  witli  per* 
such  survivor,  in  trust,  to  sell  so  much  as  should  be  sufficient  to  sonal  property,  it 
pay  his  debts,  and  then  to  permit  his  wife  Jgnes  to    enjoy  the  b^comei  P«Jv^ 
sidue  during  her  life,  if  she  io  long  continue  his  chaste  widow ;  ^"^H^'rdCigly. 
and  after  her    decease    to  sell  and  dispose  thereof,   and    the 
money  arising  thereby,  affter  deducting  charges,  and  half  a  guinea 
each  to  the  trustees  for  their  trouble,  to  pay  to  and  between  his  son 
fVilliam  and  daughter  Mary,  share  and  shafe  alike ;  provided  that 
if  his  wife  should  happen  to  marry  again,  the  trustees  should,  im- 
mediately after  the  marriage,  sell  all  the  estate  and  effects  given  to 
her   for  her  life,  and,  after  such  deductions  as  aforesaid,  should 
pay  the  remainder  of  the  money  to  and  amongst  his  wife,  his  son 
William,   and  daughter  Mary,   share  and  share  alike,    equally, 
and  in  case  either  his  son  iVilliam  or  his  daughter  Mary  should 
die  before  his  or  their  legacy  should  become  due,  that  the  share  or 
legacy  of  him  or  her  so  dying  should  go  to  the  survivor  of  them  : 
the  testator  died,   leaving  Agne$  his  widow,  William  his  only  son 
and  heir  at  law,  and  Mary  his  daughter ;  Agnes,  by  the  custom  of 
burgage-tenure,  was  entitled  to  hold  the  burgage  houses  in  Kendal 
during  her  chaste  viduity,  against  the  disposition  of  her  husband 
by  will ;  Mary  attained  twenty-one,  but  died  unmarried  in  the  life 
of  her  mother  and  brother.     William  was  twenty-one  at  the  death  j 

of  the  testator,  and  died  without  issue  in  the  life  of  his  mother ; 
the  mother  died,  the  widow  of  the  testator ;  upon  her  death  a  biH 
was  filed  by  the  heir  at  law  of  William  and  John  the  testator, 
against  the  trustees  and  the  personal  representatives  of  the  testator  I  ^98  J 
and  of  the  widow,  to  have  a  conveyance  of  the  real  estates  devised 
by  the  will  to  the  plaintiff,  the  heir  at  law.  The  representative 
of  the  widow,  who  was   the  sole  next  of  kin  of  William  the  son, 

(a)  The  cases  contained  in  the  fol-  been  frequently  stated,  that  the^^  ^ere 

lowing  Appendix,  as  is  well  known  to  published  >  without  the  peraiission  of 

the  profeMion,  were  printed  from  MS.  the  noble  owner, 
notes  of  Lord  ReUesdaie;  and  it  has 

H  H  4  by 
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APPENDIX.    t>^  answer  claimed  the  property  as  personal ;  alledging,  dot  by  the 

direction  to  the  truatees  to  sell  the  real  estates  they  become  as  per- 

1779-  sonal  property,  and  as  such,  were  to  go  to  the   personal  represeih 

tative  of  fVilliam  the  son,  who  survived  his  sister. 

The  cause  was  heard  the  1 1th  December,  1778,  where  the  first 
objection  taken  was,  that  the  personal  representative  of  fVilliam 
was  not  before  the  Court. 

But  the  Master  of  the  Rolls  vras  of  opinion  there  were  suffici- 
ent parties  to  sustain  the  question ;  that  the  personal  representative 
was  a  mere  formal  party,  and  that,  if  he  thought  proper  to  make 
a  decree,  a  personal  representative  might  be  brought  befoipe  die 
Master. 

Mr.  Madocks  and  Mr.  Wilson  further  argueci^  with  respect  to 
the  principal  question,  that  the  real  estates  devised  by  the  will 
were  still  to  be  considered  as  real  estates,  and  to  go  the  real,  not 
the  personal  representative :  that  it  was  clearly  the  intention  of  d^ 
testator  that  the  estate  should  remain,  and,  whilst  it  did  so,  was 
to  be  eqjoyed  by  one  person ;  that  he  directed  it  to  be  sold  neiely 
for  the  purpose  of  a  division ;  diat  in  consequence  of  the  death  of 
the  daughter  no  division  was  to  be  made,  and  therefore  llie  reaMB 
for  the  directions  ceased ;  and  from  thenceforth,  the  aoo  alone  b^ 
coming  entitled  upon  the  death  of  his  mother,  it  was  to  be  cobs- 
dered  as  land,  they  relied  upon  the  case  of  Flanagan  v.  Flam^faOf 
8th  June,  1768,  before  Lord  Camden,  which  was  a  detise  of 
real  and  personal  estate  to  trustees,  in  trusty  out  of  the  personal 
estate,  and  by  sale  of  a  sufficient  part  of  die  real,  to  pay  debts^ 
the  surplus,  after  payment  of  debts,  to  jl.  A  suit  was  instilttle4 
for  payment  of  the  debts,  and  the  real  estates  decreed  to  be  sold: 
part  was  sold  ;  and  afterwards  A.  died,  leaving  a  son  and  daogfatery 
the  cause  was  revived  against  the  son,  and  it  being  apprehended 
that  sufficient  was  not  sold  to  pay  the  debts,  a  further  part  of  the 
real  estate  was  sold  under  the  order  of  the  Court.  It  afterwards 
proved  tliat  the  money  produced  by  the  first  sale  was  sufficient  ta 
pay  the  debts ;  the  question  was,  whether  the  heir  or  the  perMNMl 
representative  was  entitled  to  this  money ;  it  was  alledged  by 
Mr.  Wilson ;  who  cited  the  case,  that  Lord  Camden^B  deteraiiaa* 
tion  was,  that  whatever  quality  the  fund  then  had  such  it  shoaid 
retain;  and  he  decreed  for  the  personal  representative:  the  other 
cases  mentioned  were  Cruse  v.  Barley  and  BansoH,  3  P.  W.  £0. 
Digby  v.  Legard,  before  Lord  Bathurst  (a). 

Mr.  Kenyan  and  Mr,  Chambre  (on  behalf  of  the  defendants,  die 
executors  of  the  widow)  contended  that  the  testator  had  by  his  will 


(a)  %  Dick.  500. 


directed 
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4iffCted  the  real  estate,  after  tke  de^  of  his  wickw^  to  be  boM,    APPENDIX. 

apd  blended*  with  his  personal  estate,  and  tfie  whole  to  be  divided 

bel^eieil  his  children,  or  in  case  eitner  of  them  should  cUe  in  die  1779* 
life  of  his  wife,  tq  the  survivpr.  Upon  ^e  case  of  Flanagan  %. 
Flanagan^  it  was  observed  that  the  Court  determined  the  produce 
of  the  real  estate  to  be  considered  as  personal,'  because  the  Court 
had  itself  directed  the  sale  to-be  made,  and  the  property  to  be 
changed  for  payment  of  debts ;  the  cases  of  Digby  v.  Legard,  and 
Cruse  V.  Barley  and  Banson,  were  treated  as  mapplicable  to  the 
present  case,  being  cases  of  lapsed  devises,  Durour  v.  MoiteuXf 
1  Ves.  5^y  aind  Mallabar  v.  Mallabar,  For.  7%  Mrere  cited,  ^s 
decisive  of  the  question  in  favour  of  the  defendants. 

In  June,  his  Honour  gave  his  opinion ;  he  observed  that  noth^ig 
was  better  established  than  th^  principle :  that  money  directed  |o 
be  employed  in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  turned  into  nK>ney,  are.  to  be  considered  a^  that  species  of  pro- 
perty into  which  tl^y  are  directed  to  be  converted ;  and  this  in 
whatever  manner  the  direction  is  given ;  whether  by  will,  by  wi^ 
of  contract,  marriage  articles,  settlement,  or  otherwise,  and  whether 
the  iponey  U  actually  deposited,  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conv^ed,  or  only  agreed  to  be  con- 
veyed. T)he  owner  of  the  fund^  or  the  contracting  parties,  may 
mak^  land  mofney,  or  money  land.  The  cases  established  this  ru(e 
university.  If  any  difficulty  has  arisen,  it  has  arisen  ffoqi  special 
circoqi^nces.  In  the  case  of  Sweetafpl^  v.  Bindon,  SVem.  53p, 
it  was  c|eterinined  that  a  husband  was  entitled  to  money  to  be  h 
out  in  ifiiidi  as  tenant  by  the  courtesy,  and  although  it  is  hel^  that 
a  wife  is  ^t  entitled  to  dower  in  a  similar  case,  yet  it  is  allowc^l  [  *500  ] 
that  it  is  so  held  because  cases  have  been  determined,  and  not  from 
any  principle.  The  cases  of  land  to  be  tume^  into  mopey  ai^e 
fewer  than  those  of  money  to  be  employed  in  the  purchase  of  li^nd. 
The  principal  cases  have  been  wh^re  real  estates  have  been  dire9^|d 
to  be  sold,  and  some  part  of  the  disposition  has  &iled ;  so  t^t 
somethifig  has  resulted  to  the  heir  at  law,  as  in  the  case  qf  EmSlun 
V.  Freeman  J  Pr.  Ch.  541,  and  Cruse  v.  Barky  ^u^iPansQf,  3  P.^. 
20.  These  are  all  cases  where  a  devise  has  failed,  and  t^e  i^jng 
devised  has  not  accrued  to  the  representative  or  d^vis^ e,  hui  to  the 
heir  at  law  of  the  testaton  The  case  of  Dfurour  y.  Mcft^iuf, 
1  Ves.  320,  is  a  strong  case  to  the  point  now  before  the  Court ;  and 
if  any  thing  could  strengthen  the  general  rule,  the  circumstances 
of  the  present  case  would  do  so.  I'be  testator  has  blended  the 
real  and  personal  estate  together,  and  disposed  of  them,  without 
distinction,  for  the  benefit  of  his  wife  and  children.  Both  real  and 
personal  estate  are  made  one  fund.  In  the  case  of  Durour  v. 
Motteux,  Lord  Hardwicke  made  this  a  principal  ground  for  con- 
sidering the  whole* fund  as  personal  estate:  in  the  present  case  it 
might  be  uncertain,  till  the  deatli  of  the  widow,  whether  the  estates 
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APPENDIX,    must  not  be  absolutely  sold :  both  the  children  indeed  died  before 

her;  but  she  might  have  married  before  the  death  of  one  or  both. 
The  interests  of  both' the  children  were  vested,  subject,  as  to  one 
of  them,  to  be  defeated  in  case  either  of  them  died  before  the 
mother.  There  could  be  no  election  to  take  the  fund  as  land  or 
money ;  for  where  an  estate  is  directed  to  be  sold,  and  the  money 
divided  amongst  sever^il  persons,  none  has  a  right  to  say  that  any 
part  shall  not  be  sold ;  the  question  therefore  is  merely  between  the 
real  and  personal  representatives  of  the  son,  whether  the  personal 
'  representative  shall  take  the  fund  as  personal  property,  accor^ng 
'to  the  will,  or  the  heir  at  law  shall  take  it  as  if  no  will  had  been 
made.  The  case  of  Ffanagan  v.  Flanagan^  is  a  strong  aatfaority 
that  it  shall  be  taken  as  personal  estiite^  according  to  the  wdll.  In 
that  case  the  testatrix,  Sarah  fVooley,  by  will,  dated  i28tfa  Marck, 
1749>  gave  and  devised  all  her  real  and  personal  estates  to  JFVtfuai 
Pluintree,  in  trust,  in  the  first  place,  out  of  her  personal  estate,  as 
far  as  it  would  extend,  and  in  the  next  place,  by  sal^  of  bcr  ted 
estate,  or  a  sufficient  part  thereof,  to  raise  so  much  money  as  sboald 
'  bc/Sufficient  to  pay  her  debts  and  Ic^cies;  and  after  paymtet  theie- 
'  of,  in  trust,  to  convey  the  residue  of  the  real  estate,  whidi  sboaM 
remain  unsold,  and  pay  die  produce  of  such  part  as  should  be  sold, 
and  all  other  the  residue  of  her  real  estates,  between  her  father 
James  Flanagan  and  her  brother  James  Flanagan,  their  heirs, 
executors,  and  administrators,  equally.  A  bill  was  brought  by  the 
creditors  for  sale  of  the  real  estate,  to  supply  the  deficiency  of  the 
personal  estate  for  payment  of  debts ;  and  a  decree  Was  inade  for 
a  sale ;  and  if  any  of  the  money  to  arise  by  the  sale  should  remain 
afiter  payment  of  the  debts  and  legacies,  it  \VBa  directed  to  be  paid 
to  James  Hanasan,  the  father,  and  James  Flanagan,  the  son, 
equally ;  and  if  flny  estate  should  remain  unsold,  the  trustees  were 
directed  to  cohvqr  jt  to  them  and  their  heirs  equally :  after  the  de^ 
cree  James  Flanagan  the  son  died,  leaving  a  daughter,  and  a  son 
bom  after  his  death ;  part  of  the  estate  was  sold,  and  afterwards 
Jamis  Flanagan  the  griandfather  died,  learing  his  grandson  his 
heir,  sind  his  grandson  apd  grand-daughter  hb  sole  next  of  kin : 
after  the  death  of  the  grand&ther  a  further  part  of  the  estate  was 
sold,  under  an  apprehension  that  the  prodtice  of  the  first  sale  was 
insufficient  to  pay  the  debts  and  le^peicies:  it  appeared  however 
that  the  produce  of  the.  first  sale  was  sufficient.  A  bill  was  after- 
wards brotight  by  the  son  of  James  Flanagan  the  son,  claiming 
a  moiety  of  the  surplus,  as  the  real  estate  of  James  Flanagan  the 
grandfather,  to  whom  he  was  become  hieir,  against  the  personal 
representative  of  his  grandfather,  and  against  the  daughter  of 
James  Flanagan  the  son,  who  claimed  a  moiety  as  one  of  the 
next  of  kin  of  her  grandfather.  It  was  objected,  that  the  second 
sal^,  after  the  death  of  the  grandfather,  was  improper.  The 
Court  determined,  that  the  second  sale,  actually  made  under  the 
decree  of  the  Court,  before  the  Master^  could  not  be  copsodered 
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that  the  mouey  ought  to  go  to  the  pertooal  representative  of .  the         

gnuidfather.    The  case  of  Digby  v.  Le^rd  is  a  different  question^         1779* 
There  the  testatrix  {Elizabeth  0yerly)  directed  her  real  estates  ta         ^^^"^    , 
be  sold  to  pay  debts  and  legacies,  and  gave  the  residue  to  five  j>er-'      FLBrcflsn 
sons,  to  be  equally  divided  between  diem,  one  of  whom  (Lady     AtBBUMni 
Coyly)  died  in  her  life-time.     It  was  resolved  that  the  devise,  so^ 
f^r^  failed  totally,  and  should  accrue  to  (he  heu*  at  law.    The  lan-< 
guage  of  the  decree  is  such,  that  the  benefit  of  the  devise  to  Ladyi 
Cayley  should  accrue  to,  the  testatrix's  heir  at  law,  Mr.  Jerooice^ 
who  was  a  lunatic,  and  should  be  paid  to  his  committee,  as  real 
^tate  descended  to  him.    The  case  of  Scudamore  v.  Scudamore, 
Pn  Ch.  543,  shews  that,  in  all  cases  where  the  dispute  is  be-f 
tween  representatives,  the  heir  or  executor  shall  have  the  fund,  «c«. 
cording  to  the  will  or  contract  of  the  persons  who  gave  or  created 
:  it.    There  was  a  case  of  Ogle  v.  Cook,  (a),  heard  19th  Februarytf 
}748,  which  was  this :  Mr.  Ogle  made  his  will  in  1744,  and  gave 
his  rod  estate  to  trustees  to  sell,  and. to  vest  the  money  in  stocky 
and  pay  the  interest  to  his  wife  during  her  widowhood,   and  after        [  508  ] 
hmrimldk^  or  marriage,  to  his  two  daughters  equally,  except  that 
the  eldest  was  to  have  «£  1,000  more  than  the  other :  he  gave  the 
residue  of  his  personal  estate  in  the  same  way :  he  afterwards  con- 
jveyed  the  real  estate  to  one-of  the  trustees  named  in  his  will,  to 
whom  he  was  considerably  indebted,  in  trust,  to  sell  so  much  as 
ahould  be  necessary  to  pay  the  debt,  ai)d  as  to  the  residue,  in  tnist^ 
for  Mrs.  Ogle:  part  of  the  estate  was  sold,  and  then  Mr.  Ogle    ' 
died.     H4s  youngest  daughter  died  in  his  life-Uine*    Th^  bill  wa3 
brought  b^  ^he  widow  and  the  eldest  daughter  against  the  son,  who 
was  die  heif,  and  the  trustees,  to  have  the  residue  of  the  estate  sold^ 
and  claiming  the  share  of  the  youngest  daughter,  as  personal,  esf    '' 
tate  of  Mr.  Qglff  to  be  divided  between  mem  and  the. son  as  hiji     ' 
next  of  kin.  TThe  son  insisted  the  conveyaipice    to  the  trustee 
was  a  revocation  of  the  will ;  and,  if  not,  that  t^  share  of  .the  dea4 
daughter  was  to  be  considered  as  real  estate  of  Mr.  Ogkj  aiyl 
descended  to  him  as  heir.    It  was  determined  that  the  conveyance 
was  a  revocation  only  pro  ianto^  to  let  in  the  debt ;  and  that  so  ipuch     '  ^ 

of  the  estate  as  remained  unsold  should  be  sold,  and  that  the  money 
raised  or  to  be  raised  by  sale  of  the  estate  made  part  of  the  personal 
jBsta^e  of  Mr.  Qg/e^  The^'e  was  another  case  about  the  same  time, 
which  is  in  1  Ves.  174.  CfiiMMgioin  v.  JIfoocly,  where,  by  marriage 
articles,  «£500  was  agreed  to  be  laid  out  ip  purchase  of  lands, 
to  be  settled  to  the  use  of  the  husband  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  lyitb  remainder  to  the 
wife  for  life,  with  remainder  to  the  children  of  the  marriage,  as 
the  husband  and  wife  should  appoint;  and  in  default  of  a  joint 
appointment  as  the  survivor  should  appoint ;  and  in  default  of  any 

(«}  As  to  this  case,  vide  post,  513,  n. 

appointment 
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appoiBtmeiit  to  dw  children^  to  be  eqtiallj  difided  among  llient ; 
if  mofe  than  one,  as  teoaiils  ki  ooininoD,  in  tail  general,  with 
cross  leooainden;  and  if  but  one,  to  that  chHd  in  tail  general, 
and  no  ap^MSitnient  was  made.  The  fathar  and  mother  bring 
dead,  and  the  danger  being  married,  the  tmstees  paid  the  ^500 
to  her  and  her  huriNmd,  and  Aef  leeeived  it  as  mone^r^  end  ei»- 
cttted  a  release.  The  daughter  had  a  dnU  whicb  died,  and  she 
afterwardb  died  widiout  issue.  A  dai^ler  of  the  aettlor  bj  a 
aecoad  marriage  filed  a  bill  M^amst  the  husband,  represeotatife  of 
kis  wife,  the  daughter  by  the  first  marriage,  for  the  £500^  consider- 
ing it  as  land ;  and  it  was  observed  that  she  was  entided  to  the 
money,  but  that  the  husband  of  her  deceased  s»ter  was  entitled  to 
the  interest  during  his  life,  as  tenant  by  the  courtesy.  In  the  pie- 
sent  case,  William  Fkicher  the  sen,  had  the  whole  beneficid  title 
trested  in  him  as  money,  sutgect  to  bis  mother's  interest  for  life  or 
widowhood.  She  was  his  sole  next  of  kin,  and  her  personal 
representatives  are  now  entitled  to  the  estate  as  money;  the  biU 
most  therefore  be  dismisaed  with  costs  (a). 

U)  YliditAaaraf^r.SmUlmmf  nestcsM  bat  oae,  sad  the  cases  cited  ia  He 
Editor'f  note. 


s6thAMi€M(€r, 
1779. 

Where  tnms  are 
spedficaUy 
cbarged  in  the 
bin  to  have  been 
recetTed  by  iht 
defendant,  lie 
most  answer 
•pedfically  to 
them ;  and  it  if 
not  enough  to 
refer  to  a  ache* 
dole  of  aU  rams 
received. 


Hjspburn  v.  Dcrand. 

/^N  exceptions  to  a  Master's  report  disallowing  exceptioDs  to  an 
^^  answer,  one  exception  was,  that  the  defendant  had  not  set 
forth  whether  he  had  received  particular  sums  of  money  specified 
in  the  bill,  with  many  circumstances  respecting  the  times  when 
received,  and  of  whom,  and  on  what  account.  The  answer  referred 
to  a  schedule,  as  containbg  an  account  of  all  sums  received  by  die 
defendant.  jLord  Chancellor  was  of  opinion,  that  the  defendant 
was  bound  to  answer  specifically  to  the  specific  charges  in  the  bill; 
and  that  it  was  not  sufficient  for  the  defendant  to  say  generally,  that 
he  had  in  a  schedule  set  forth  an  account  of  all  sums  received  bj 
him  (a) 

(«)  See  Lord  £M(m's  observations  in      the  case  of  fFAtfsT.  miUmm.  SYci. 
jlfsi0i</on(  V.  Ihylor,  6  Ves.  79S,  and      196. 
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AcKROTD  f^.  Smithson  and  others. 

pHMJSTOPHER  HOLDSfVORTIT,  by  his  will,  gave     u2S?Kii 
•     (imt.  al.)  to  the  defendants  Saithton  and  Ibietsou,  their  exe«    Hall,  4th  Jme, 


oitors  and  administratorsy  ^200,  in  trust  to  put  the  same  out  at  ^'^- 

interest,  and  to  aPDlv  the  interest  in  brinirinfr  ud  the  defendant  ^^^tatorgave 

iuT      i%      iii    V^"!.  iMWM^ofc     'ii  1:  ^\3    '^  ^L   "^*r    .  "J  leveral legacies. 

Manf  Bracklebank,  then  an  infant,  till  twenty-one^  the  principal  and  ordered  h? 
to  be  paid  to  her  at  twenty-one,  and  if  she  died  before  twenty-one,  nal  and  pnonal 
then  to  be  paid  to  her  representativeji  and  bequeathed  to  the  Rev.  biTd^^     di^ 
Thomas  fVhitaker  £\00,  to  James  Roberts  and  William  Roberta  gaciespauCand 
^100  each,  to  Grace  Ogle  <£200,  to  George,  Ann,  and  Phccbe  the  leaidne  to 
Ogle,  hCT  children,  £100  each,  to  Joseph  Scurr  £200,  to  Ben-  ^^  l!S!!?» 
jamin  Wright  £200y  to  Mrs.  Mofyneux  £400,  to  Hannah  Clos^  of  tteS'ffi^ 
£150,  to  William  Hawkeswell  £100,  to  Mary  JRoss  £200,  to  Two  of  the  re- 
Joseph  Marshall  £200,  all  which  legacies,  together  with  other  ^^^^^*^^£* 
legacies  given  by  his  will,  he  directed  to  be  [^id  at  the  end  of  six^  testatoV^ 
months  after  his  decease;  and  the  ssud  testator  thereby  gave  all  his  These  shares  are 


estates 

hold  goods  and  furniture,  plate,  linen,  stock  in  trade,  and  all  bis  *^^^  go  to  the 
personal  estate  whatsoever,  unto   the  defendants   Smithson  and  kL,  andftoAir 
Jbbetson,  their  heirs,  executors,  administrators,  and  assigns,  to  hold  as  they  are  coa- 
the  same  to  them,  their  heirs,  executors,  administrators,  and  assigiia  "tinted  of  real 

-  .',,;,.  '  ,'         ^T»^  estate,  to  the 

for  ever,  in  trust  that  they  should,  as  soon  as  convenient  after  his  heir  at  law. 

decease,  sell  all  his  said  messuages.  Sec.  for  such  price  or  prices  as  r  ^q^  i 
could  be  got  for  the  same,  and  thereby  to  convert  such  real  and 
personal  estate  so  to  them  devised,  and  avery  part  thereof,  into 
ready  money,  and  by  and  out  of  the  money  arising  by  such  sale  to 
pay  all  his  debts,  legacies,  and  funeral  expences,  and  charges  of 
proving  his  will;  and  after  payment  thereof,  and  retaining  to  them* 
selves  £50  each,  which  he  thereby  gave  tliem  for  their  trouble,  in 
trust  out  of  such  monies  to  arise  as  aforesaid,  to  pay  all  legacies 
and  annuities  thereby  bequeathed,  at  the  time  and  in  the  manner 
thereby  directed ;  and  if  after  all  such  payments  made,  and  putting 
out  of  the  funds  as  thereby  directed,  for  raisang  the  annuities 
thereby  given,  and  indemnifying  his  trustees  from  all  charges,  ex- 
pences, and  loss  which  might  attend  the  carrying  the  trusts  of  his 
will  into  execution,  there  should  remain  an  overplus  in  the  hands  of 
the  trustees,  which  he  apprehended  there  would  be  to  a  considerable 
amount,  he  directed  tliat  they  and  the  survivors  of  them,  should, 
widiin  six  months  after  the  same  should  be  ascertained,  pay  the  same 
unto  his  said  legatees,  Thomas  Whitaker,  James  Roberts,  Wiln 
liam  Roberts,  Grace  Ogle.  George  Ogle,  Ann  and  Phwbe  Ogle, 
Joseph  Scurr,  Benjamin  Wright,  Mrs.  Molyneux,  IL  Close,  Wil- 
liam 


504 

APPENDIX. 


1780, 
Agkrovd 

9, 
iMlTBfON. 


1605) 


CA8£8  AbGUBD   and   DBTKRMXNSft 

liam  Ilawkeswell,  Mary  Bracklebank,  Mary  Ross,  and  Joseph 
Marshall,  in  proportion  to  their  several  and  respective  trades 
therein  to  them  bequeathed  \  and  die  testator  thereby  willed  and 
devised  that  two  several  sums  of  «£250  each,,  which  he  bad  therein 
directed  to  be  put  put  on  securities  in  the  names  of  his  trustees, 
and  the  interest  arisii^  therefrom  to  be  respectively  paid  to 
M.  Thackeray  and  R.  Gaunt,  durmg  their  respective  Iive8>  should, 
upon  the  several  deaths  of  them  the  said  Af.  Thackerety  and 
ic.  Gaunt,  be  paid  in  the  like  proportions  unta  them  his  said 
several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneux  died  in  the  life-time  of 
the  testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator,  against  the 
surviving  legatees  and  the  heir  at  law;  claimiif  the  legacies  given, 
to  the  deceased  legatees,  their  shares  in  the  overplus;,  and  in  the 
two  sums  of  £250  as  lapsed,  and  become  part  of  the  personal 
estate  of  the  testator ^ 

The  cause  came  on  at  the  Rolb,  10th  July,  1778,  when  his 
Honour  (Sir  Thomas  SeweU)  bein^  of  opinion  that  the  surviving 
legatees  took  die  whole  residue,  m  proportion  to  their  several 
legacies,  dismissed  the  bill  without  costs. 

From  this  decree  the  plaintiffs  appealed  to  Lord  Chancellory 
and  the  cause  coming  on  to  be  heard  before  his  Lordship — 

Mr.  Kenyon  attempted  to  support  the  decree — 

But  Lord  Chancellor,  being  clear  (without  hearing  much  ajgii« 
ment)  that  this  was  a  tenancy  in  common  in  the  residue^  and  dbat 
therefore  the  shares  of  the  legatees  who  died  in  the  testator's  life* 
time  were  undisposed  of;  said  the  only  question  was,  whether  such 
shares  belong  wholly  to  the  next  of  kin,  or  to  the  heir  at  law. 

The  AttomeV'General,  Mr.  Madocks,  and  Mr.  Selwyn,  (for 
the  plaintiffs,  the  next  of  kin)  contended — that  die  testator  had 
converted  his  real  estate  into  money,  out  and  out,  that  he  had  mixed 
two  fiinds,  and  made  all  personal  estate ;  that  the  cases  therefore 
of  Mallabar  v.  Mallabar,  For.  79,  and  Durour  v.  MoiteuXt 
1  Ves.  320,  must  govern  the  decision  here,  and  that  the  blen&g 
the  funds  distinguished  this  case  from  that  of  Digby  v.  Legard 
(cited  ante,  501.) — Mr.Seltsyn  mentioned  the  cases  of  Flanagan 
V.  Flanagan  (cited  ante,  p.  500.)  Fletcher  v.  Ashbumer  (ante, 
p.  497,)  and  Ogle  v.  Cook  (cited  ante,  501.) 
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Lord  Chancellor  thought  the  two  former  cases  did  not  apply ; 
but  beii^  in  general  of  opinion  with  the  counsel  for  the  next  of 
Lin,  asked  the  counsel  for  the  heir  at  law,  upon  what  grounds  they 
could  support  bis  claim. 

Mr.  Scott,  for  the  heir  at  law,  said,  they  claimed  on  his  behalf 
such  interest  in  the  monies  produced  by  the  sale  of  the  testator's 
real  estates,  as  the  deceased  residuary  legatees  would  have  been 
entitled  to,  if  they  had  survived  the  testator ;  or  so  much  of  theit 
shares  of  the  overplus,  now  in  the  events  which  have  happened  un- 
disposed of,  as  is  constituted  by  the  produce  of  the  testator's  real 
estate.  That  the  heir  at  law  is  entitled  to  every  mterest  in  land, 
not  disposed  of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls 
for  no  reasoning  to  support  it.  It  is  not  necessary  for  the  heir  at 
law  to  deny  that  the  intention  of  the  testator  has  designed  him 
nothing ;  his  intention  has  certainly  been  equally  unpropitious  to 
his  next  of  kin ;  but  it  is  not  enough  that  the  testator  did  not  intend 
that  his  heir  should  take,  he  must  make  a  disposition  in  favour  of 
another:  if  he  has  not  actually  disposed  of  all  his  real  estate,  if  he 
has  not  made  an  universal  heir,  the  law  will  give  such  part  of  his 
real  estate  as  he  has  not  actually  and  eventually  disposed  of,  even 
against  his  intention,  and  a  fortiori  in  a  case  where  he  has  ex- 
pressed DO  intention,  to  the  hares  natus.  If  the  interest  of  the 
deceased  legatees  had  been  an  interest  in  the  produce  of  mpre  real 
estate,  not  blended  with  the  produce  of  personal  estate,  it  has  been 
admitted  upon  both  hearings,  that  the  benefit  of  lapsed  devises 
would,  according  to  the  case  oi  Dighy  v.  Legard(a),  and  tfie 
principle  of  the  case  of  Emblyn  v.  Freeman,  Pre.  Chan.  541,  and 
of  many  others,  have  accruecl  to  the  heir  at  law.  It  is  admitted 
and  cannot  be  denied,  that  where  a  testator  directs  real  estate  to  be 
sold  for  special  purposes,  if  any  of  those  purposes  become  incapa- 
ble of  taking  effect,  the  heir  at  law  shall  take;  because  there  is  an 
end  of  the  disposition,  when  there  is^  an  end  of  the  purposes 
for  which  it  was  made : — but  it  is  contended  here  the  testator 
had  not  a  special  intention,  btit  that  he  meant  the  produce 
of  his  real  estate  should  be  considered  as  personal  estate, 
that  he  intended  to  convert  it  out  and  out,  that  be  has  not 
Icept  the  funds  distinct,  but  that  he  has  blended  them  so  as  to  be 
incapable  of  being  distinguished,  and  that  the  cases  therefore  of 
Durour  V.  Motteux  and  Mallabar  v.  Mallabar,  are  authoritie?  in 
point,  that  the  whole  fund  is  personal.  We  admit  that  a  person 
may  decide  what  shall  be  the  nature  of  his  property  after  his  death, 
so  as  to  preclude  all  question  between  real  and  pergonal  represen- 
tatives. But  we  insist  that  if  he  has  not  actually  and  eventtially 
so  decided,  they  upon  whom  the  law  casts  the  title  to  personal 
estate,  can  no  more  claim  in  a  court  of  equity,  money  arising  from 
the  sale  of  land,  than  the  heir  can  claim  property  admitted  to  be 
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of  a  personal  nature.  As  to  the  question  of  fact,  wkether  he 
meant  that  in  some  event  only,  or  that  in  all  events  the  produce  of 
his  real  estates  should  be  considered  as  personalty,  we  admit  that  in 
favour  of  his  residuary  legatees,  he  meant  to  convert  the  whole  into 
personalty  in  case  all  his  residuary  legatees  should  eventually  take 
the  whole ;  but  we  contend,  that  he  has  intimated  no  intention  as 
to  that  part  of  the  produce,  as  to  which  bis  disposition,  in  die  event 
which  has  happened,  has  fiuled  of  effect.  He  converts  it  ouf,  and 
out,  indeed,  if  you-  speak  of  bis  intention  as  to  the  qualities  of  the 
property  which  bis  legatees  were  to  take ;  but  as  to  such  mut  of  the 
property  as  in  the  event  they  have  not  taken,  he  has  not  del^miiied 
upon  its  nature;  he  never  meant  to  determine  upon  it9  nature,  «$ 
between  his  heir  at  law  and  his  personal  representative  or  next  of 
kin,  because  he  appears  not  to  nave  adverted  to  the  pQ8$ibili^4rf' 
any  events  taking  pbce,  which  would  give  thei  one  or  the  other  an 
interest  in  his  property,  and  he  designed  no  part  of  his  property 
for  either.  In  the  event  the  one  or  the  other  mu^t  take  some  part 
of  it;  but  to  say  he  has  made  it  all  personal  property,  and  that 
therefore  the  law  must  give  it  to  the  nei^t  of  kii^,  is  to  apply  an 
mgument  deduced  from  what  was  the  testator's  intention  m  case 
events  had  taken  place  which  have  not  occurred,  for  tl^^  sake  of 
proving  a  similar  intention,  if  ctrciunstances  l^ppened  directly 
contrary  to  those  with  relation  to  which  only  the  testator  framed  bis 
intention.  To  argue  from  what  the  testator  intended  with  respect 
to  residuary  le^tees,  by  way  of  proving  that  he  intended  the  same 
in  favour  of  his  next  of  kin,  is  to  reason  from  a  case  in  which  ia- 
tention  is  expressed,  to  prove  a  like  intention  in  a  case  which  sup- 
poses  the  absence  of  mtention :  though  the  testator  dierefore  in- 
tended  that  his  legatees,  if  they  had  uved,  should  take  their  re. 
spective  shares  of  such  part  of  the  general  surplus  as  was  pro- 
duced by  the  sale  of  iHe  real  estates  as  mon^y,  he  has  not  declared 
any  intention  relative  to  its  nature  in  case  that  particular  event  of 
his  should  be  disappointed.  Xn  the  event  therefore  which  has 
happened,  it  is  so  much  undisposed  of,  arising  from  the  sale  of 
lands.  Such  money  in  this  Court  is  land ;  and  as  such  the  heir 
claims  it. — Suppose  ail  the  fifteen  legatees  had  died  in  the  life-time 
of  the  testator,  would  it  not  have  been  competent  to  the  heir  at 
law  to  have  insisted  in  equity,  that  no  sale  should  be  made  of  the 
real  estate?  Would  it  have  been  possible  to  contend  that,  because 
the  testator  had  blended  the  funds,  in  order  to  make  a  disposition 
which  never  took  effect,  and  without  a  view  to  any  other  given 
circumstances,  that  he  had  therefore  blended  them,  if  in  the  event 
be  had  made  no  disposition ;  that  because  he  had  made  the  real 
estate  personal  to  give  it  to  his  residuary  legatees,  and  to  disappoipt 
his  hair,  he  meant  ako  to  disappoint  his  heir  whether  his  residuary 
legatees  did  or  did  not,  in  the  event,  take  the  benefit  of  that  dis- 
position i  The  fact  of  his  having  blended  the  funds  proves  not  a 
mere  inattention,  not  mere  indifference  to  the  interest  both  of  his 

next 
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nett  <yf  kin  Qnd  bis  lieir  at  law,  but  it  prorek  fei  purpose  hostile  to 
lK>th :  cdii  that  fact  dien  be  a  ground,  from  \vhence  to  infer  that, 
in  a  change  of  circumstances,  he  had  a  purpose  of  kindness  and 
bounty  to  the  next  of  kin,  and  adverse  to  the  interest  of  the  heir 
only.    The  reason  of  the  intention  ceasing,  the  intention  should  be 
taken  to  have  ceased.    The  testator  meant  to  change  the  legal 
<{ualities  of  bis  property,  when  he  meant  to  alter  the  disposition 
vhich  the  law  would  make  of  his  property :  but  if,  in  the  even^ 
the  law  was  to  make  the  disposition  of  any  part  of  the  property, 
be  meant^  for  aught  that  appears  to  the  contrary,  (and  something 
must  appear  to  the  contrary  to'  defeat  the  claim  of  the  heir), 
that  the  law  which  made  the  disposition,  should  decide  on  the 
equalities  of  the  property  of  which  it  was  to  dispose.     If  then, 
in  case  all  the  residuary  legatees  had  died,  the  heir  could  have 
prevented  a  sale ;  it  is  to  be  said  that  because  a  sale  must  be  made, 
tie  shall  not  have  that  part  of  its  produce  vrfaich  the  otjects  of  the 
testa tor*s  bounty  cannot  take  i     it  is  not  true,  that  where  it  is  ne- 
cessary that  a  sale  should  be  made  to  effectuate  the  testator's  pur- 
poses, which  are  capable  of  taking  effect,  that  such  sale  will  con- 
vert the  nature  of  that  part  of  its  produce  which  cannot  be  applied 
according  to  the  testator's   intention.    In  the  case  of  Emblyn  ▼• 
Freeman^  Pre.  Ch.  541.  the  heir  was  held  entitled  to  «£200,  aris- 
jng  from  the  sale  of  red  estate,  whicb  the  testator  had  made  liaUe 
to  an  appointment  by  note,  cooceming  which  he  made  no  appont- 
ment ;  and  there  a  sale  was  necessary.    In  the  case  of  Dtsby  ▼• 
Legardf  where  the  heir  was  held  entitled  to  the  benefit  of  the  de- 
vise lapsed  by  the  death  of  one  of  five  tenants  in  common,  of  mo- 
ney to  betaised  by  sale  of  real  estates  in  the  life-time  of  the  testis* 
tor,  the  heir  could  not  possibly  prevent  a  sale :  as  to  the  cases  of 
Mdllabttr  v.  Mallabar,  and  Durour  v.  Motteux,  they  can  be  con- 
sidered as  authorities  only  by  those  who  do  not  attend  to  the  dis* 
tinction  submitted  above :  they  are  so  far  from  deciding  the  case 
that  they  establish  no  principle  which  applies  to  it. — In  Mallabar 
▼.  Mallabar,  the  real  and  personal  estate  are  not  blended  by  die 
terms  of  the  devise  in  the  beginning  of  the  will,  which  is  a  devise 
of  real  estate  only,  upon  trust  to  sell :  and  that  out  of  the  monies 
arising  therefrom,  the  testator's  debts  should  be  paid,  and  after 
payment  thereof  he  devised  out  of  the  remainder  of  the  money 
«£500  to  his  sister  Mary  Bainbridge,  £500  to  his  sister's  two 
children  diat  should  be  living  at  the  time  of  his  decease,  equally  to 
be  divided  between  them,  ^500  to  his  nephew  Nicholas,  who  was 
his  h^  at  law,  £500  to  be  divided  amongst  the  children  of  his 
late  brother^s  James  Mallabar,  Uving  at  his  decease ;  then  follows 
the  clause  which  was  held  to  blend  the  funds. — **  Item,  after  all  my 
**  debts  and  legacies  paid,  1  give  and  bequeath  all  the  rest  and  re- 
"  sidue  of  my  personal  estate  unto  my  sister  Esther  Mallabar;" — 
and  appoint  her  executrix.    The  question  was,  whether  there  was  a 
resulting  trust  for  tfaebeir,  as  to  the  money  arising  from  the  sale  Of 
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APPENDIX;     tbe  f^al  Estate,  after  payment  of  the  debts  and  tlie  seyerat  sums  of 

£500.    The  Court  held,  that  tbe  testator  had  made  all  bis  property 
personal,  or  rather  it  inferred  from  the  purpose  of  tbe  testator,  as 
far  as  that  could  be  collected  from  the  will,  that  tlie  testator  meant 
by  the  residuary  clause  to  dtscribe  not  only  money  strictly  personal 
estate^  but  the  money  claimed  by  the   heir  likewise,  the  Court  in- 
ferred this  from  the  circumstance  of  the  heir's  having  a  legacy  of 
^500  out  of  that  very  money,  and  because  if  a  different  construc- 
tion was  made,  the  sister  his  executrix,  to  whom  the  testator  clear- 
ly intended  to  give  a  beneficial  interest,  would  have  taken  nothiif 
but  a  tronblesome  office ;  for  if  the  words,  **  the  residue  of  the 
''  personal  estate,"  did  not  include  this  money,  the  personal  estate 
must  have  been  first  applied  to  pay  the  debts  and  legacies,  in  ex- 
oneration of  the  real  estates  charged  therewith  by  tbe  will,  and  tbe 
executrix  would  have  had  an  office  of  trouble  without  tbe  benefit  in- 
tended her :  but  tliough  the  Court  considered  the  surplus  of  tbe 
money  as  personalty,  as  between  her,  [whom  it  held  to  be  a  re- 
siduary legatee,]  and  the  heir,  to  effectuate  the  testator's  intention, 
does  it  follow  that  if  the  testator  had  died  intestate  as  to  the  sar* 
plus,  as  the  testator  here  did  as  to  a  part  of  it,  that  the  Court  wouM 
Lave  determined  against  the  heir  in  favour  of  tbe  next  of  kin,  io 
whose  favour  no  such  argument  as  to  intention  could  have  been 
uiged  i    If  the  residuary  legatee  had  died  in  tbe  testator's  life-time, 
the  will  must  have  had  the  same  construction  as  if  the  residuary 
clause  had  not  been  inserted;  for  where  the  residuary  clause  has 
no  operation  to  any  substantial  purpose,  it  cannot  be  considered  as 
a  part  of  the  will :  if  it  had  not  been  inserted,  the  devise  of  the  real 
estate  would  have  been  a  devise  to  pay  debts  and  legacies  merely; 
in  such  case  then  it  is  clear  that  as  to  the  surplus,  there  would 
have  been  a  resulting  trust  for  the  heir :  tbe  debts  and  the  sums  of 
^500  being  paid,  the  testator's  intention  would  have  been  satisfied 
to  the  extent  in  which  it  could  take  effect ;  there  would  then  have 
been  an  end  of  the  disposition.     There  is  no  difference  betweea 
such  a  case  and  the  present  case,  except  that  in  that  case  there  is 
no  residuary  legatee,  as  to  any  part  of  the  surplus ;  here  there  is  non^ 
as  to  some  part  of  it;  there  then   is  vl general  intestacy  ub  io  the 
surplus,  here   a  partial  intestacy:  but  the  effect  of  a  partial  intes- 
tacy must  be  the  same  as  to  the  part,  as  the  effect  of  a  general  in- 
testacy is  to  the  whole.    Tiie  case  of  Durour  v.  Motteux  b  also  a 
case  between   residuary  legatees  and  the  heir  at  law ;  there  the  tes- 
tator gave  all  bis  real  estates  to  sell  and  dispose  of  the  whole  with 
his  personal  estate,  blending  them  for  payment  of  his  debts,  lega- 
cies, and  funeral  expences,  and  performance  of  his  will ;  he  gave 
several    legacies,  and    among  the  rest   £1,200,  or  thereabouts, 
whereof  part  was  to  be  laid  in  tbe  purchase  of  freehold  lands  for 
charitable  uses,    some  of  which  were,    confessedly,   within  tbe 
^Mortmain  act,  and  the  rest  determined  to  be  so ;  tlie  question  was, 
whether  the  «£']  ,C00  should  go  to  the  heir  at  law  or  to  tbe  residuary 

legatees. 
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lil^tees>  Lord  Hardwicke  said  that  he  was  of  opinion,  that  the    APPENDIX, 
jnoney  which  should  arise  by  the  sale  of  the  real  estate,  was  turned 
into  personal,  and  so  intended  by  the  testator,  it  plainly  appearing 
that  by  the  description  of  aU  his  personal  estate,  he  meant  to  in- 
clude the  whole  in  the  residue,  so  that  it  b   to  be  considered  now 
as  personal  estate ;  then  it  comes  to  this — a  will  is  made  in  which 
there  are  several  legacies,  and  the  residue  of  the  personal  estate  is 
given  away ;  one  of  the  personal  legacies  is  void  by  law ;  the  Court 
cannot  say  for  that  reason,  that  he  intended  to  die  intestate,  for 
giving  the  residue  over  includes  every  thing,  let  it  fall  in  by  reason 
of  the  legacies  being  void  or  lapsing  in  the  life  of  the  testator. 
Now  here  the  reasoning  of  the  Court  is  grounded  upon  the  testa- 
tor^a  intention  to  give  his  residuary  legatees  every  thing  which  was 
not  otherwise  effectually  disposed  of.    And  the  testator  was  held 
to  have  converted  his  real  estate  out  and  out  into  personal  estatey 
to  effectuate  that  intention ;  for  the  residuary  legatees  could  not 
otherwise  take  the  ^1,200.    But  if  the  residuary  legatees  had  died 
in  the  life-time  of  the  testator,  and  the  next  of  lun  had  been  called 
upon  to  sustain  the  question  against  the  heir,  the  reasoning  of  the 
Court  would  not  apply :  arguments  from  intention  in  their  favour 
could  not  be  resorted  to,  and  the  Court  might  have  said  and  must 
have  said,  that  tlie  testator  meant  to  die  intestate  as  to  the  surplus, 
if  there  was  no  residuary  legatee  named  in  his  will  living  at  his 
death.    It  could  not  in  that  case  have  been  said,  that  the  testator 
meant,  by  the  description  of  all  liis  personal  estate,  to  include  the 
whole  in  the  residue,    and  therefore  the  void  legacy  of  £lfiJOO 
among  the  rest;  because  the  will  in   that  case  must  be  considered 
as  if  nothing  concerning  the  residue  had  been  inserted  in  it.     Here 
he  meant  to  make  one  fund  of  the  whole  to  effectuate  his  intended 
disposition  of  the  whole;  but  if  subsequent  events  defeated  that 
dbposition,  his  intention  in  case  it  took  effect,  is  no  proof  that  he 
had  the  same  intention  in  case  it  did  not  take  effect.     If  there  had 
been  no  residuary  clause,  and  if  the  residuary  legatees  had  been 
<lead,  it  could  have  no  effect,  and  therefore  could  not  have  been 
att^ded  to.     In  Durour  v.  Motteux^  it  would  have  been  nothing 
more  than  a  devise  of  real  and  personal  estate  for  payment  of  debts, 
valid  legacies  and  funeral  expences ;  it  would  have  been  then  a 
disposition  with  a  special   intention ;  that  intention  being  satisfied, 
there  would  have  been  a  resulting  trust  as  to  the  surplus.    It  is  said 
if  this  way  of  reasoning  was  good,  it  would  have  entitled  the  heir 
to  the  £\fiXX}  in  the  case  of  Durour  v.  Motteux,  for  it  was  the 
testator's  intention  there,  that  tlie  same  sum  should  be  considered 
as  money  only  in  case  the  charity  took  it ;  that  the  testator  never 
adverted  to  the  event  which  happened,  viz.  the  residuary  legatees 
takii^  it,  an  event  which  he  as  little  thought  of  as  he  did   of  the 
next  of  kiu*s  taking  the  residue.    The  answer  is,  the  rule  of  law 
would  not  suffer  hi  that  case^  what  no  rule  forbids  in  this;  the  law 
says,  where  there  is  a,  residuary  legatee^  the  testator  shaH  be  pre- 
sumed 
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somed  to  mean  that  he  ahauld  takeiilislef>er  hptfes^  eiiior  kj  llie 
death  of  the  legatees,  or  whate^r  is  not  pvtn  accoiding  to  hum. 
So  long  as  iliere  is  any  person  to  take,  who  is  declared  bj  the  tes- 
tator to  be  preferred  by  bioi  to  those  whom  the  hi w  appoints  to  suc- 
ceed him,  ^e  heir  can  have  no  claim.  If  the  testator  spoke  for  hioii- 
sdfy  he  MTOuId  sanr,  if  my  special  intention  of  kindness  to  the  chaiity 
foils,  my  geiieral  intention  of  bonnty  to  my  readnary  legatee  shall 
take  place :  but  where  the  residuary  legatee  is  remoined,  there  ii 
nothing  like  a  declaration  by  die  testator  in  favour  of  the  neit  of 
kin,  to  entitle  Ihem  to  succeed  the  residuary  legatees,  as  there  is 
where  there  is  a  general  reskhiary  clause  in  a  will  in  fiivoor  cl  Ae 
persons  named  in  it  lo  succeed  the  particular  l^atees;  aadto  mo- 
ney arimg  by  the  sale  of  land,  there  can  be  no  claim  in  the  next  of 
his  kin,  hot  what  arises  from  the  dedaraiion  of  the  testator;  for 
oaless  he  directs  or  expresses  that  it  rfiaH  be  considered  as  persoo-. 
alty,  the  heir  must  take  it.    We  admit  the  heir  then  to  be  exdaded 
wMst  there  are  any  persons  who  can  take  the  produce  of  the  real 
estate  under  the  will,  the  declaration  of  the  testator^s  huendoa : 
we  deny  that  he  is  exchided  by  any  wbo  make  their  claim  not  under 
the  will  but  in  defect  of  the  will ;  or  that  the  intendoa  in  the  will  can 
affect  those  who  claim,  upon  the  ground  diatthereis  no  wiU  which 
relates  to  the  Hubject.  The  case  of  Cruse  v.  fiarfcy  and  Banwth  ke- 
fore  Sir  Joseph  Jekyily  S  P.  W.  SO.  seems  to  esw>lish  those  priaei- 
ples ;  for  it  shews  that  where  any  part  of  the  produce  of  the  real  eSMe 
IS  so  given  as  to  prove  that  it  was  not  Che  testator^siotentioii,  in  can 
part  shoald  lapse,  that  it  shoidd  go  to  the  residuary  lq;atee§,  bat 
that  he  has  given  them  the  residue  exclusive  of  that  part,  it  shaM 
not  >go  as  undisposed  personalty  to  the  next  of  kin.    Why  shoald 
the  next  of  kin  take  in  preference  to  the  heir,  what  the  residuaiy 
legatees  cannot  take  for  another  reason,  namely,  removal  by  deaA? 
The  case  was,  fVitliam  Sanson  seised  in  fee  of  freeliold  anid  copy- 
hold lands,  which  be  had  surrendered  to  the  use  of  his  will,  mi 
being  much  indebted  by  mortgages,  and  having  a  w^  and  fve 
children,  devised  all  his  freehold  and  copyhold  lands  to  the  defendant 
Barley  and  his  heirs,  in  trust  to  sell  for  the  best  price,  and  in  the 
first  place  to  pay  off  all  his  incumbrances  and  his  debts.     He  afaR> 
devised  bis  personal  estate  to  the  same  trustee  in  trust  to  sell,  and 
after  the  testator's  debts  paid,  to  apply  the  money  arising  by  sak 
of  the  personal  estate,  and  also  the  money  to  be  product  by  sde 
of  the  real  estate,  among  his  five  children,  in  manner  dieremafker 
mentioned :  to  his  eldest  son  «£200  at  his  age  of  twenty-one ;  all 
the  rest  and  residue  thereof  among  his  four  younger  chihlren  st 
twenty-one,  and  with  benefit  of  survivorship;  the  eldest  son  died 
under  twenty-one :  the  question  was,  what  was  to  become  of  the 
£9iX).    1  he  Master  of  the  Rolls  thought  it  wouM  not  go  to  the 
younger  children,  who  were  only  to  have  the  residue,  bnt  to  the 
heir.     1 1  was  ob^cted  that  all  is  made  personal  estate ;  the  sufplai 
of  the  money  arising  from  the  sale  of  tfie  real  and  pei'Sdnal  estate, 
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is  to  go  to  the  haredes  facti.  There  could  be  no  doubt^  it  was  APPENDIX, 
urged,  if  the  eldest  son  uad  died  in  the  testator's  life,  it  would  have 
been  a  lapsed  residutim :  but  his  Honour,  after  looking  into  pre- 
cedents, declared  for  the  heir,  that  it  was  the  same  as  if  so  much 
land  as  was  of  the  value  of  £200  had  not  been  to  be  sold,  but 
suffered  to  descend.  As  to  the  case  of  Flanagan  v.  Flanagan,  it 
is  perfectly  different  from  this :  diat  was  a  question  between  the 
real  and  personal  representative  of  a  person  entitled  under  the  will 
of  the  testator.  The  land  was  sold  under  a  decree  of  the  Court, 
in  a  cause  in  which  the  person,  through  whom  both  claimed,  was 
party ;  and  the  decree  had  ordered  the  surplus,  if  there  should  be 
anj,  to  be  paid  to' James  Flanagan  the  father  and  James  Flanagan 
the  son  equally.    Tlie  sale  was  made  under  the  decree ;  and  the 

Iuestion  arising  between  the  real  and  personal  representative  of 
^lanagan  the  father,  the  Court  determined  the  surplus  should  have 
the  same  nature  witli  respect  to  them,  as  the  decree  had  given  it 
with  respect  to  Flanagan  the  father.    In  that  case  too  the  testator 
had,  forseeing  that  a  sale  could  not  be  made  which  would  produce 
the  exact  sum  and  no  more,  directed  his  trustees  to  convey  the 
residue  of  the  real  estate  which  should  remain  unsold,  or  pay  the 
produce  of  such  part  as  should  be  sold,  and  all  other  the  residue  of 
his  real  estates  between  the  father  and  the  son.     Scudamore  v. 
Scudamare,  Pre.  Ch.  513,  is  not  to  this  point:  it  determines  that 
the  representatives  of  a  person  entitled  under  a  will,  shall  take 
money,  as  money  or  as  land,  according  as  the  person  whose  repre- 
sentatives they  are  would  have  taken  it ;  but  it  decides  nothing 
between  the  heir  and  personal  representative  of  the  testator  him- 
self.   There  is  no  case  in  which  the  next  of  kin  have  been  consi- 
dered as  entitled  against  the  heir,  in  the  event  of  a  lapse  of  the 
whole  or  a  part  of  the  residue,  except  the  case  of  Ogle  v.  Cooke  (a), 
heard  19th  February ^  1748,  which,  so  far  as  it  relates  to  thii 
subject,  was  thus  :  Mr.  Ogle  made  his  will  in  1744,  and  gave  bis 
real  estate  to  trustees  to  sell  and  vest  the  money  in  stock,  and  pa? 
the  interest  to  his  wife  during  her  widowhood,  and  after  her  death 
or  marriage,  the  principal  to  his  two  daughters  equally,  except  that 
the  eldest  was  to  have  i^  1,000  more  than  the  other :  he  gave  the 
residue  of  his  personal  estate  in  the  same  way.     He  afterwards  ex- 
ecuted a  conveyance  in  trust  to  sell  for  payment  of  his  debts,  which 
was  held  a  revocation  pro  tanto  only,  and  part  was  sold.     One 
of  the  daughters  died  in  Mr.  Ogle's  life.    The  bill  was  brought  by 
the  widow  and  tiie  eldest  daughter,  against  the  son  the  heir,  and 
ithe  trustees,  to  have  the  residue  of  the  estate  sold,  and  claiming 
the   share    of   the    deceased   daughter    as    personal    estate    of 
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Mr.  Ogle,  to  be  divided  between  them  and  the  don.  The  son  in- 
sisted tnat  her  share  was  to  be  considered  as  real  estate :  the  Court 
decreed  the  residue  of  the  estate  to  be  sold,  and  that  the  produce 
should  be  considered  as  Mr.  Ogl^s  personal  estate.  Here  it  cannot 
be  denied,  that  the  intention  of  the  testator  to  convert  this  estate  tnte 
money,  for  the  sake  of  his  daughters,  was  taken  to  be  a  safBcient 
ground  for  the  Court's  considering  the  moiety,  which  in  die  event 
ivas  undisposed,  as  personal  estate :  but  the  case  of  Digby  v. 
Ltgard  is  a  later  anthority,  and  contradicts  the  doctrine  of  that 
ca^e.  The  cases  are  not  in  any  respect  different,  except  in  the 
number  of  the  persons  interested  in  the  produce.  The  daughters, 
in  the  case  of  Ogle  v.  Cooke,  indeed  had  an  interest  in  the  personal 
as  well  as  real  estate,  which  was  not  given  in  that  of  Digby  v. 
Le^ard]  but  the  fitnds  are  kept  separate,  and  not  blended  in  . 
V.  Cooke,  The  determination  in  the  latter  case,  we  submit^  is  nei 
justified  by  principle  or  by  authority.  The  case  of  Ogle  v.  Cooke, 
admits  the  deceased  daughter's  moiety,  in  both  the  real  and  personal 
fimds,  to  be  undisposed,  but  it  supposes  that  the  conversion,  which 
the  testator  made  with  a  view  to  a  disposition,  is  to  take  effect 
though  the  disposition  doges  not  take  effect.  Upon  the  whole,  we 
contend,  that  if  the  shares  of  the  deceased  legatees  in  the  overplm 
are  undisposed,  parts  of  those  sliares  being  constituted  by  money 
arising  from  the  sale  of  real  estate,  the  heir  is  entitled  to  such  part; 
that  the  intention  of  the  testator,  in  the  events  that  have  happened, 
does  not  destroy  his  claim ;  and  that  this  is  a  case  to  which  the 
{vrinciples  of  the  adjudications  cited  by  the  counsel  for  the  next  ef 
icin,  do  not  apply  (a). 


The  Chancellor  reversed  the  decree,  and  directed  an  account  to 
be  taken  of  the  personal  estate,  and  the  money  arisit^  from  tbe 
sale  of  the  real  estate,  and  that  the  share  of  the  deceased  l^ratees 
in  the  overplus,  should  be  divided  between  the  next  of  kin  and  the 
heir ;  this  is,  so  much  of  those  shares  as  was  constituted  of  the 
personal  estate  to  the  next  of  kin,  and  so  much  as  was  made  up 
of  the  produce  of  the  real  estate  to  the  heir.  He  said,  that  be 
fully  approved  the  determination  in  Digby  v.  Legard*  That  he 
Msed  to  think,  when  it  was  necessary  for  any  purposes   of  the 


(a)  The  principal  subsequent  cases 
ia  which  the  doctrine  contended  for, 
imhI  sahseqttently  established  by  this 
celebtfated  argument,  has  been  relied 
Qpon  and  followed,  are  Robinson  v. 
TayhfTy  port,  vol.  ii.  589.  Htitckvtfm  v. 
Uammondj  post,  vol.  iii.  Vi^.  Chitty  v. 
Parker,  post,  vol.  iv.  411,  S.  C.  t  Ves. 
jnn.  971.  CoiUna  y.^VakeinoHf  ib.  683. 
KenneU  \.  Abbott  ^yes.eof,  mUiams 
V.  Coade,  10  Ves.  500.  Berry  v.  Usher , 
11  Ves.  205.  IViUonY.  Mqjor.ih,  GUfls 
▼,  Ou^ei',  12  Ves.  418.      h  right  v. 


Wright,  16  Ves.  188.  fiUl  v.  Codb, 
1  Ves.  Ac  Bea.  173.  Gmt  v.  RMury, 
S  Ves.  &  Bea.  294.  KelUU  ▼.  KeUdt, 
1  Ba.  Sc  Be.  553.  Affirmed  in  Don. 
i^roc.  3  Dow.  P.  C.  248.  Booper  t. 
Goodwin,  18  Ves.  156.  Ashky  yr.Pabm, 
1  Meriv.  296.  As  to  the  doctrine  re- 
specting the  conversion  of  projperty 
by  the  effect  of  contract,  vide  Aqriif 
V.  fVaterworth,  7  Ves.  425.  and  seiWal 
cases  referred  to  in  the  very  kmia' 
oui  judgment  of  Lord  BUmu 

testator's 
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testator's  disposition,  to  convert  the  land  into  money,  that  the  un- 
disposed money  would  be  personalty ;  but  the  cases  fully  proved 
the  contrary.  It  would  he  too  much  to  say,  that  if  all  the  legatees 
had  died,  the  heir  could,  as  he  certainly  might,  he  said,  prevent  a 
sale;  and  yet  to  say  diat  because  a  sale  was  necessary,  the  heir 
should  not  take  the  undisposed  part  of  the  produce.  The  heir 
must  stand  in  the  place  of  the  residuary  legatees  who  died,  as  to 
the  produce  of.  the  real  estate.  He  said,  be  approved  thedistiac- 
tions  made  in  behalf  of  the  heir,  and  decreed  as  before. 
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Cadle  v.  Fowle. 

npHC  plaintiffs  filed  their  bill,  stating  a  mortgage  by  the  de- 
-^  fendant's  father,  to  the  testator  of  the  plaintiff  Cadle,  and 
another,  and  praying  a  sale.  The  defendant  answered^  admitting 
the  mortgage;  and  then  applied  to  the  Court,  upon  the  act  of 
7  Geo.  2.  c.  20.  for  the  usuad  decree  upon  a  bill  of  foreclosure. 
The  plaintiffs  now  applied  to  discharge  that  decree,  and  for  liberty 
to  amend  their  bill,  by  stating  a  bond,  which  they  insisted  they  were 
entitled  to  tack  to  the  mortgage.  The  Master  of  the  Rolls  was  of 
opinion,  that  the  order  already  made,  being  a  decree,  though  made 
upon  motion,  could  not  be  discharged  upon  motion.  The  words 
of  the  act  are,  '*  tlie  Court  shall  make  such  order,  or  decree,  as  the 
Court  might  have  made  if  the  suit  had  been  brought  to  a  hearing, 
and  all  parties  shall  be  bound  by  such  order  or  decree,  to  all  intents 
^n(i  purposes,  as  if  such  order,  or  decree,  had  been  made  at,  or 
subsequent  to  the  hearing  of  such  suit  (ay 


RoUf, 
S6tli  May,  1780. 

A  decree,  though 
made  oo  motioo, 
(under  7  Geo,  f  • 
c.  20.)  cannot  ba 
diflchai^gcrd  on 
motion. 


(a)  Vide  ante,  489. 


I  Id 
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_,.    _  Thomas  Welchman  Wynne,  and  Mart  his) 

moT'  ^Vife,  Widow  and  Devisee  of  David  Cookes,  SPlaintifli, 

Before  Eyrf,  for         deceased,        -  -  -.-  -  -  -J 

Lprd  Ckmm^fUttr, 

Thomas  Cookes  and  George  Cookes,         -    Defendants. 

Riifranchixrmrnt  ^!IR  Thomas  Cookes,  seised  in  fee  of  a  considerable  freehcJd, 
of  a  copyiwid        »^.  and  of  a  copyhold  held  of  the  manor  of  Tarbig^  called  Cui- 

ron^haVligonlT  ''^"^'  ^y  ^*"  ^^^^  ^9^^'  February,  1696,  devised  the  estates 
a  particular  in-  and  part  of  the  copyhold  in  Tarbig,  to  his  nephew  Thomat 
terest,  is  for  the     JVifiJord  for  life,  with  remainder  to  his  first  and  other  sons  in 

orhimseif,but^of  ^^'l  '"^'^J  ^'i*  remainder  to  John  Winjord  for  life;  with  re- 
allthepmonsin  mainder  to  his  first  and  other  sons  in  tail  male;  with  remainder 
remainder.— Kc-    to  Henry  IVinford  for  life ;  with  remainder  to  his  first  and  other 

by^oM  ^titTMM.  ^®"*  "^  ^^''  "^^'^ »  ^  *^^  remainder  to  John  Cookes,  and  his  ban 
sesaion,  has  no  male  for  ever.  ^\t  Thomas  Cookes  died  in  1701,  and  upon  his 
operation.  death  Thomas  Winford,  afterwards  Sir  Thomas  Cookes  IVinford, 

*  [  516  ]  entered,  procured  the  Tarbig  estate  to  be  enfranchised,  and  a 
'  conveyance  thereof  to  be  made  to  him  and  his  heirs.  He  died 
in  1743,  without  issue,  and  by  his  will  gave  the  Tarbig  estate 
to  his- wife  dame  Elizabeth  in  fee,  considering  himself  as  absolute 
owner  of  that  estate ;  and  she  entered  and  continued  iu  posscssioo 
till  1752.  John  and  Henry  JVinford  died  without  issue,  in  the 
life-time  of  their  brother  Sir  Thomas  Cookes  JVinford,  and  John 
Cookes,  the  last  remuinder-man  in  the  will  of  Sir  Thomas  Cookes, 
also  died  before  Sir  Thomas  Cookes  Winford,  leaving  two  sods, 
John  and  Henry  Cookes.  John  Cookes,  upon  the  death  of  Sir 
Thomas  Cookes  Hinford,  entered  upon  atl  the  estates  devised  by 
the  will  of  Sir  Thomas  Cookes,  except  the  Tarbig  estate,  and  fa^ 
indenture  dated  the  ]5lh  of  j4pri/,  1744,  conveyed  all  the  manors, 
&c.  devised  by  the  will  6f  Sir  Thomas  Cookes,  in  general,  to  Tho- 
mas IVyld  and  his  heirs,  to  make  him  tenant  of  the  freehold  for 
the  purpose  of  suffering  a  recovery,  and  a  recovery  was  suffered 
accordingly.  At  the  time  of  the  execution  of  the  indenture  of  bar- 
gain and  sale,  and  of  suffering  the  recovery,  dame  Elizabeth 
Cookes  JVinford  was  in  the  actual  possession  of  the  enfranchised 
estate  at  Tarbig,  and  claimed  the  same  as  her  own  estate,  and 
John  Cookes  \ias  never  in  possession,  nor  ever  made  any  entry,  or 
did  any  act  to  avoid  the  estate  of  dume  Elizabeth.  By  the  custom 
of  the  manor  of  Tarbig,  copyholds  may  be  intailed,  and  intaib 
may  be  barred  by  recovery  suffered^  or  surrender  made  in  the 
Court  of  the  manur,  according  to  custom.     John  Cookes  died  in 

uiihout  issue,  by  his  will  he  devised  all  his  estates  to  fFtf- 

liam  and  John  Kussell,  in  trust,  to  pay  his.  debts,   and  subject 
thereto  to  his  own  first  and  other  sons  m  tail  male,  with  remainder 

to 
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to  his  daughters  in  tail  general^  with  remainder  to  his  nephevr  APPENDIX. 
Henry  CookeSy  son  of  bis  brother  Henryy  for  life,  with  remainder 
to  bis  first  and  other  sons  in  tail  male,  with  remainder  to  his  ne- 
phew David  CookeSf  the  second  son  of  his  brother  Henry,  for 
life ;  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  Thomas  Cookes,  the  third  son  of  Henry,  and  his  first 
and  other  sons  in  like  manner,  with  remainders  over.  Henry, 
brother  of  John  the  last  testator,  died  in  his  life-time,  leaving 
Henry,  David  and  Thomas,  his  three  sons,  successive  devisees  for  • 
life,  in  the  will  of- John.  Henry  the  eldest,  upon  the  death  of 
John,  entered  upon  all  the  estates  of  Sir  Thomas  Cookes,  except 
the  Tarhig,  and  in  ]749>  filed  a  bill  against  the  widow  of  Sir 
Thomas,  dame  Elizabeth  Cookes  Winford,  and  Hillier,  her  then 
husband,  stating  the  will  of  Sir  Thomas  Cookes,  the  enfranchise- 
ment of  the  estate,  the  several  subsequent  events,  and  claiming  the 
Tarbig  estate,  by^virtue  of  the  limitations  in  the  will  of  Sir  Tho* 
mas  Cookes. 

Tiie  cause  was  heard  the  3d  of  May,  1749,  when  the  Court  de- 
clared, that  it  appeared  that  Sir  Thomas  Cookes  Winford  took  the 
copyhold  estate  in  question,  and  enjoyed  the  same  under  the  will 
of  Sir  Thomas  Cookes,  and  that  the  enfranchisement  taken  of  the 
premises,  was  for  the  benefit  not  only  of  himself,  but  of  all  per- 
sons entitled  thereto  in  remainder  under  the  will  of  Sir  Thomas . 
Cookes,  and  it  was  therefore  decreed  that,  on  payment,  by^  the 
plaintifiy  in  six  months,  of  £750,  the  consideration  for  the  en- 
franchisement, the  premises  should  be  conveyed  to  the  use  of  the 
plaintiff,  and  the  other  tises  in  the  will  of  Sir  Thomas  Cookes,  tlien 
existing  and  capable  of  taking  effect.  Before  any  conveyance  in 
pursuance  of  this  decree,  Henry  Cookes  died  without  issue,  with- 
out having  done  any  act  affecting  the  Tarbig  estate.  His  brother 
David  therefore,  upon  his  death,  as  heir  male  of  the  body  of  the 
first  named  John  Cookes,  claimed  to  be  entitled  to  the  estate  as 
tenant  in  tail  male,'  and,  by  indentures  of  lease  and  release,  dated 
the  8th  and  9th  of  June,  1752,  jaud  made  between  dame  Elizabeth 
Cookes  Winford,  then  a  widow,  by  the  name  of  Elizabeth  Hillier, 
of  the  first  part ;  Henry  Roberts  and  Joseph  Kingdon,  of  the  se- 
cond  part ;  David  Cookes,  of  the  third  part ;  and  Thomas  Banks, 
of  the  fourtli  part ;  Elizabeth  Hillier,  in  consideration  of  £709, 
and  in  pursuance  of  the  above-mentioned  decree,  conveyed  the 
Tarbig  estate  to  David  Cookes  and  his  heirs,  to  the  use  of  David 
and  the  heirs  male  of  his  body,  and  after  reciting  that  a  tertn  of 
1000  years  created  by  Sir  Thomas  Cookes,  (who  had  ineffectually 
attempted  to  enfranchise  the  estate)  was  theii  vested  if)  Roberts 
and  Kingdon,  tliey  conveyed  the  estate,  for  the  residue  of  that  term, 
to  Banks,  in  truitt  for  David  Cookes,  and  further  reciting,  that  the  ^ 
above  sum  of  £709  was  paid  by  Banks,  and  that  David  Cookes 
had  occasion  for  £5\)  1  more,  David  Cookes  declared  that  the  term 
should  be  a  security  for,  and  subject-  to  redempiiop  ou  payment  of 

•£1,300^ 


f 
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APPENDIX.    ;Sl^dOO^  and  interest,  to  Banks.     By  indentures  of  lease  and  re- 

lease,  the  14th  of  June,  1752,  David  Cookes  conveyed  the  estate 
to  make  a  tenant  to  the  ptycive  for  suffering  a  reooveiy,  and  a  re- 
coveiy  was  suffered  accordingly.  In  1755,  David  made  hn  will, 
and  devised  the  estate  to  Stephen  Law,  in  trust,  for  the  plaintiff 
Mary  for  life,  and  after  her  deaths  in  trusty  for  his  daughters. 
David  died  in  without  issue,  leaving  Thoma$  Cooka 

bis  brother  and  heir,  who  paid  off  Banks,  and  took  an  assignmait 
of  the  mortgage.  The  bill  was  brought  by  the  plaintiff  claiming 
under  the  wOl  of  David  Cookes,  praying  liberty  to  redeem  the  mor^ 
gage^  and  an  account  of  th<^  rents,  profits,  and  recovery  of  the 
estates^  to  the  uses  in  the  will  of  David. 

Baron  Eyre  ira^  of  opinion^  that  by  the  words  ''  heir  male,"  the 
first  named  John  Cookes^  took  an  estate  in  tail  male^  under  the  will 
of  Sir  Thomas  Cookes^  that  John  Cookes  his  son,  not  havmg  been 
in  possession  of  the  estate  in  question  when  the  recovery  was  suf- 
fered, it  had  no  operation  on  that  estate,  that  David  was  therefore 
seised  in  tail  male,  that  the  recovery  suffered  by  him  barred  the  eo« 
till,  and  the  estate  was  therefore  well  devised  by  his  will,  and  de- 
creed accordingly  Ca^. 


^  (a)  This  case  waa  cited  in  the  arffu- 
nieiit  in  LordGrenvitte  v. STyth,  16  Ves. 
9S4,  in  which,  and  Ihe  cAstn  cited  in 
th«  note  to  Botekr  ▼.  AUOi^^tmt^  ante, 
72,  tlie  doctrine  upon  the  unmeet  of 
equitable  recoveries  is  to  be  fonud. 
Aj  to  the  necessity  for  the  p^Heti 


against  whom  the  writ  Is  bronght  to 
be  ifi  possession  of  the  freehold  at  Ihe 
iiihe  ^es  Judgment  is  given,  vide 
TaffoT)  dem.  Atkpu  v.  Hfrde^  1  Burr. 
60.  GoodiitU^  dem.  Brydge$  v.  Date 
qf  Chalidoi,  t  Burr.  1065.  SCmlse 
Dig.  287,  ct  se<|. 


lW».Term,       j.  H.  FrasERj     Sott    of    SlMON    FrASER,     and  >  rii  •   .ir 

^^8^-  Mary  his  Wife,  .        .        .        .'  JPlauitiff. 


1780. 

Baron  Etfre,  for 
Lord  CkanceUor. 


Where  tmsteet 
are  interposed, 
the  Conrt  will 
not  an  thorite  a 
woman's  parting 
with  her  life  in- 
terest in  a  sum  of 
money,  upon  ex- 
amination in 
analogy  to  that 
upon  a  private 
examination. 


James  Bailli*^  and  Etan  Baillie,  the  saidl 

Simon  Frasi^r^  and  Mary  his  Wife,  and  their  > DefendanU. 
Children  (except  the  Plaintiff),         -        -        -  j 

(^IMON  FRJSER,  the  elder,  entitled  to  two  sums  of  money 
^^  due  to  him  on  bond,  assigned  the  same  to  James  and  Evan 
Bail/ie,  in  trust,  to  pay  him  the  interest  during  his  life,  and  upon 
his  death,  to  pay  the  interest  of  part  to  his  wife  for  her  life,  and 
after  the  death  of  tlie  survivor,  to  pay  and  apply  that  part  unto  and 
amongst  such  child  or  childjrert  begotten,  or  to  be  begotten,  of  them 
the  said  Simon  Eraser  and  Mary  his  wife,  in  such  shares  and  pro- 
portions, and  at  such  times,  as  she  the  said  Mary  Eraser  should, 
notwithstanding  her  coverture,  by  any  writing  under  her  hand  and 
seal,  to  be  attested  by  two  credible  witnesses,  direct  or  appoint; 
and,  for  want  of  such  direction  or  ap]>ointnient,  then  in  trust,  to 

pay 
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pay  and  apply  the  trust-money,  and  the  interest  thereof,  to  all  and 
every  the  child  or  children  of  them  the  Bdid  Simon  Fraser  and  ilf ary 
bis  wife  then  living,  to  be  paid  entirely  to  one  such  child,  in  case 
there  should  be  ao  more  than  one,  and  to  be  equally  divided  among 
them,  share  and  ahare  alike,  in  case  there  should  be  more  such 
ciiildren  than  one ;,  but  in  case  there  should  be  no  such  child  or 
children  living,  then  in  trust  for  the  executors,  administrators,  and 
assigns  of  the  said  Simon  Fraser.  Mary  Fraser  made  an  imme- 
diate appointment  of  .£500,  part  of  this  money,  in  favour  of  t^e 
plaintiff,  one  of  the  sons  of  her  and  her  husband,  and,  by  the  same 
deed,  she  and  her  husband  meant  to  part  with  the  interest  of  «C500, 
during  their  lives.  The  bill  was  brought  to  compel  the  trustees 
to  pay  the  ^500  to  plaintiff,  and,  for  that  purpose,  prayed  that 
Mrs.  Fraser  might  be  examined  by  the  Court,  as  to  her  consent 
to  part  with  her  interest  for  life  in  the  £500,  in  the  nature  of  a 
fine  at  common  law  of  real  property,  and  that  a  commission  might 
issue  to  take  her  examination.  An  objection  was  raised  to  the 
validity  of  tlie  appointment,  as  a  partial  execution  of  the  pow^, 
not  an  entire  disposition  of  the  whole  trust  fund.  It  was  particu* 
larly  observed  that  the  trust  deed  did  not  enable  Mrs.  Fraser,  from 
lime  to  time,  to  appoint,  which  are  the  words  commonly  usedt 
and  that  it  declared  no  trust  of  any  part  which  should  remain 
unappointed,  in  case  any  appointment  soould  be  made. 

Baron  Ei/re  objected,  that  it  did  not  occur  to  him  that,  in  auy 
case  where  trustees  had  been  interposed,  the  Court  had  authorized 
the  departure  with  the  propecty  of  the  wife^  by  examining  her  iti 
the  nature  of  a  fine  at  l^w  (a). 


APPENDIX. 


(a)  There  are  some  old  cases  whieh 
were  oUed  and  received  by  Sir  IV, 
Grant  J  (10  Ves.  580.)  id  %ibich  this 
jfirisdiction  was  adopted,  and  tfie  con- 
sent of  the  wife  taken  in  Coort.  It 
wajt  also  done  in  M^Cormick  v.  BtUUvy 
1  Cox,  5.)7,  and  Guist  v.  iSinWL  1  Anst. 
2T7.  In  the  cases  however  of  iUehords 
V.  Chambers f  and  Seanuin  v.  £>mU^ 
10  Ves.  580,   Sir  IF.  Grmt  examined 


the  jorisdiation  contended  for,  and 
cane  to  Uie  conclusion,  that  it  did  not 
exist :  that  a  court  of  equity  cannot, 
by  the  consent  of  a  married  woman, 
upon  esamlnatioD,  tmnst^  to  her  has- 
baud  personal  |iro|>erty  settled  in  trust 
for  her,  surviving  her  husband,  ab- 
solutely. Vide  also  Sperling  v.  Rock* 
/ordy  a  Ves.  16i. 
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'^s/^  Awse  v.  Melhuish. 

hord  CiZ^.  T90BERT  JWSE,  the  plaintiff's  husband,  by  his  will,  gave 
Trim.  Term,  -*••'  to  the  plaintiff*  ^50  a  year,  and  the  use  of  his  house  at  Hor- 
Y^^/^*!*'  wood,  with  the  household  goods,  plate,  &c.  for  and  during  her 
bis  heir  at  law  '^'^t  ^^^^  ^^^  above  her  jointure,  in  case  he  should  die  without 
for  life,  remain,  issue  male ;  and  he  gave  to  his  sister  Maty  Melhuish,  <£2(X),  and 
jier  to  J«  C'  for  several  other  legacies,  and  all  his  estates  and  effects,  manors,  mes- 
firataodotiier  ^UBges,  lands,  tenements,  and  hereditaments,  which  be  riiould 
•008,  remainder  have  in  possession  or  reversion,  whether  freehold  or  leasehold,  he 
%\ff^^  gave,  devised,  and  bequeathed  to  Richard  Stevens,  his  father-in- 
jointliTM  and  ^^^f  William  Melhuish,  his  brother-in-law,  and  Richard  Clarke, 
to  the  torVivor  his  cousin,  in  trust,  in  the  first  place  for  payment  of  tlie  plaintiff's 
of^em,  the  jointure,  and  the  legacies  given  by  his  will ;  and  as  to  all  his  manors, 
to  take'^  estate  ^^^suages,  lands,  tenements,  and  hereditaments,  thereinbefore  de- 
foriife.  vised  to  his  said  trustees,  subject  to  his  legacies,  and  the  plaintiff's 

[  520  ]  jointure,  he  willed,  directed,  and  devised  the  same  to  be  in  trust 
for  his  sister  Mary  Melhuish  for  her  life,  and  after  her  decease,  in 
trust,  to  his  cousin  Richard  Clarke  for  his  life,  and  after  his  de- 
cease, in  trust,  for  his  first  and  other  sons  in  tfiil  male,  Richard 
Clarke,  or  his  son  so  inheriting  taking  the  name  oi  Awse  instead  of 
Clarke ;  and  as  to  the  rest  and  remainder  of  his  goods,  chattels, 
and  hereditaments  not  tlierein  devised,  he  directed  the  same  should 
be  laid  out  in  lands,  and  settled  to  the  uses  above  directed  with 
respect  to  his  freehold  estates ;  and  that  till  lands  could  be  found, 
the  interest  should  be  paid  to  the  persons  enjoying  his  freehold 
estates ;  and  in  case  ti^  said  Richard  Clarke  should  die  without 
issue,  he  gave,  devised,  and  bequeathed  all  his  estates  and  effects, 
manors,  messuages,  lands,  tenements  and  hereditaments  whatso- 
ever, in  possession  or  reversion,  to  the  said  Richard  Stevens  and 
Ifilliam  Melhuish  during  their  joint  lives^  and  to  the  survivor  of 
them;  he  appointed  Richard  Stevens,  William  Melhuish,  and 
Richard  Clarke,  executors  of  his  will,  and  gave  to  each  of  them  for 
their  trouble  «£lOO.  i2o6er/ ^n^^e  died  in  1764,  without  having 
had  any  issue,  leaving  the  plaintiff  his  widow,  and  Mary  Melhuish, 
his  sister  and  heir  at  law.  William  Melhuish  died,  leaving  Richard 
Stevens  surviving ;  Richard  Clarke  also  died,  without  having  had 
any  issue.  Afterwards  Richard  Stevetis  died,  leaving  the  plaintiff 
his  heir  at  law,  and  having  made  his  will,  and  devised  his  real  and 
personal  estate  to  the  plaintiff,  and  mad^  her  sole  executrix.  The 
plaintiff  brought  her  bill  against  Mary  Melhuish  the  sister  and 
heir  at  law  of  the  testator,  and  against  the  heir  at  law  of  IVilliam 
Melhuish,  and  the  widow  and  personal  representative  of  Richard 
Clarke,  claiming  as  heir  at  law  and  residuary  devisee  and  legatee, 
and  executrix  of  her  hiher  Richard  Stevens,  to  be  entitled  to  ihe 
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freehold  estates  of  the  testator  after  the  death  of  Mary  MelhuUh^ 
and  the  personal  estate  to  be  laid  out  in  the  purchase  of  land  upon 
the  same  event ;  and  therefore  pra^^ing  that  the  will  might  be  estab- 
lished and  the  trusts  performed,  and  particularly  praying  an 
account  of  the  personal  estate,  and  of  estates  purchased  therewith 
by  Mr.  and  Mrs.  Melhuish. 

On  behalf  of  the  plaintiff  it  was  contended^  by  Mr.  Mansfiefd, 
'Mr.  Waller^  and  Mr.  Scottf — that  by  the  devise  of  the  will  to 
Stevens  and  Melhuish  and  the  survivor,  the  whole  interest  in  the 
ireehold  and  leasehold  estates,  and  in  the  estates  to  be  purchased 
with  the  rest  of  the  personal  estate,  passed  to  Stevens  as  surviving' 
Melhuish,  subject  to  the  previous  estates  created  by  the  will ;  that 
the  words  used  were  sufficient  to  carry  the  fee  in  theJ*reehold  as 
well  as  the  absolute  interest  in  the  leasehold  to  the  survivor,  and 
that  the  lands  to  be  purchased  with  the  personal  estate  were  to  be 
settled  to  the  same  uses  throughout  as  were  to  be  limited  of  the 
freehold  estate,  that  the  testator  meant  by  the  will  to  dispose  of  all 
bis  property :  he  gave  a  life  estate  in  the  whole  to  his  heir  at  law, 
and  where  he  meant  to  give  estates  for  life  only  toothers,  did  so 
by  express  words ;  that  the  devise  to  the  survivor  of  Stevens  and 
Melhmsh  being  unaccompained  by  words  of  limitation,  it  was 
evident  the  testator  meant  to  give  them  the  whole  interest,  that  the 
words  in  which  he  had  given  the  estates  to  Stevens  tLud  Melhuish 
were  the  same  as  those  in  which  he  had  devised  the  estates  to  the 
trustees,  to  whom  he  clearly  meant  to  give  the  absolute  interest, 
to  answer  the  purposes  of  the  trust ;  that  the  words  used  in  the 
devise  in  question  were  sufficient  to  convey  all  the  interest  the  tes- 
tator had  m  the  property,  as  well  as  the  property  itself :  for  this 
purpose  was  cited  a  case  of  Jackson  v.  Hogan,  in  the  House  of 
Lords  in  1776,  (7  Bro.  P.  C.  417.)  where  a  devise  of  the  residue 
of  the  testator^s  effects  both  real  and  personal  was  held  to  carry  the 
absolute  property.  It  was  further  contended  that,  if  a  small 
transposition  of  the  words  was  made,  they  would  be  clearly  suffix 
cient  to  carry  the  fee-simple,  that  if  the  devise  had  been  to  Stevens 
and  Melhuish  for  their  lives,  and  then  had  followed  the  words, 
**  I  give,  devise,  and  bequeath  all  my  estates  and  effects,  manors, 
&c.  whether  in  possession  or  reversion,  to  the  survivor,"  there 
could  have  been  no  doubt  that  the  absolute  interest  in  the  entire 
property  would  have  pass^  to  the  survivor ;  that  the  devise  as  it 
stood,  was  in  fact  the  same.  A  second  point  was  made  on  the 
part  of  the  plaintiff,  that  if  the  estate  in  trust  in  the  personal  estate 
to  be  laid  out  in  lands,  did  not  pass  to  the  survivor  of  Stevens  and 
Melhunh,  then  it  was  undisposed  of,  and  a  moiety  belonged  to 
tjie  plaintiff  as  widow  of  the  testator. 

On  behalf  of  the  defendant  Mrs.  Melhuish,  it  was  contended 
by  Mr.  Madocks  and  Mr.  Kenyon,  that  as  there  were  no  words 
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added  to  the  devise  to  the  survivor  of  Sievem  and  Melkuisk,  the 
survivor  tooky  in  the  freehold  estates,  an  estate  for  life  only,  and 
that  therefore  was  undisposed  of  and  descended  to  Mrs.  MelhuiMh 
as  heir  at  law ;  that  the  heir  at  law  was  not  to  be  disinherited 
but  by  express  words,  such  as  leave  no  doubt  of  the  intention  of 
the  testator :  that  the  words  used  in  the  devise  in  question  weie 
mere  words  of  description,  and  that  as  the  estates  were  given  first 
to  the  devisees  for  their  joint  lives,  it  w*as  absolutely  necessary  to 
add  the  devise  to  the  survivor  to  give  him  an  estate  for  life. 

On  the  part  of  Mrs.  Clarke,  it  was  submitted  to  the  Court 
whether  she  might  not  have  an  interest  in  the  leasehold  estates,  as 
personal  representative  of  her  husband:  vet  it  might  be  contended 
the  words,  **  and  if  the  said  Richard  Clarki  shall  die  without  issue,'' 
which  preceded  the  devise  to  Stevens  and  Melhmik^  gave  him  by 
implication  an  estate  in  tail  general  in  the  freehold  estate,  and  con- 
sequently the  absolute  interest  in  the  leasehold  estate. 

In  answer  to  this  claim,  it  was  insisted  that  by  the  wordu 
^  without  issue,"  must  be  intended  without  such  issue  as  before 
mentioned,  namely,  issue  male,  aixl  then  no  estate  could  arise  to 
Mr.  Clarke  by  implication.  In  support  of  this  were  mentioned 
Blackborn  v.  Edgte^p  1  P.  W.  600.  Bamfield  v.  PopAam,  ib.  54. 
and  Jonei  v.  Morgan,  Feame's  C.  R»  334  (fi). 

Baron  £yre. — ^Two  questions  have  been  made  in  tlus  cause. 
It  has  been  insisted  on  behalf  of  the  plaintiff,  that  she  is  entitled 
to  the  reversion  in  fee  of  the  freehold  estate,  and  to  the  absolute 
interest  in  the  leasehold,  they  being  devised  to  the  survivor  of  Ste^ 
vens  and  Melkuish  without  any  words  of  limitation ;  and  that  she  is 
entitled  in  like  manner  to  the  fee  of  the  estates  to  be  purchased 
with  the  personal  estate,  and  therefore  she  prays  an  account  of  the 
personal  estate :  the  devise  is  to  Stevens  and  Melhttuh  and  to  the 
survivor,  there  it  no  doubt  of  the  general  rule  of  law  as  to  the  ef- 
feet  of  such  limitation,  but  the  intent  of  the  testator  may  control  or 
enlarge  the  strict  legal  construction  of  words.  The  question  will 
not  be  affected  by  the  consideration,  that  the  heir  at  law  .will  be 
excluded  if  the  plaintiff  prevails.  It  is  clear  the  testator  intended 
to  exclude  the  heir  at  law  to  a  certain  extent,  and  where  a  testator 
Itts  manifested  an  inteniion  of  devising  an  estate  to  a  certain  length, 
there  is  an  end  of  the  claim  of  the  heir  at  law,  except  upon  the 
construction  of  the  devise.  The  strict  rules  of  construction  must 
prevail,  the  legal  effect  of  words  must  take  place,  unless 
there  is  a  manifest  intention  to  the  contrary.  By  the  clear 
legal  construction  of  the  words  in  question,  if  the  devise  was 
a  mere  gift  of  lands,  the  devisee  would  take  only  for  life.    Tlie 
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qiMfition  is,  whether  upon  this  will  there  is  an  apparent  mtent 
to  enlarge  the  estate  and  make  it  an  estate  in  fee.     It  has  been 
contended  for  the  plaintiflF,  that  there  is  such  an  intent  declared ; 
that  an  estate  for  life  in  the  whole  is  given  to  the  heirs^  and  from 
thence  it  is  contended  that  the  testator  intended  to  exclude  the 
beir  from  further  benefit.    It  is  a  ^at  deal  too  much  to  conclude,      Mblhuisu. 
from  the  devise  to  the  heir  for  life,  that  so  much  was  intended, 
^rhe  principal  objects  of  the  testator^s  bounty  appear  to  have  been 
his  cousin  Richard  Clnrke  and  his  issue  ;  there  is  a  limitation  in 
tail  to  the  issue,  and  they  are  directed  to  take  the  name  of  Atpse, 
there  is  no  such  limitation  or  direction  to  the  children  of  the  heir 
at  law,  or  to  the  survivor  of  Stevens  and  Melhuish.     Clarke  and 
bis  issue  were  die  persons  whom  the  testator  considered  as  perpet- 
uating his  name  and  family ;  if  they  failed  he  had  no  particular  ob- 
ject of  his  bounty.     But  why  should  the  devise  to  the  heir  exclude 
the  strict  legal  construction  of  the  words  used  in  the  devbe  to  the 
survivor  of  Stevens  and  Melhuish  f    The  heir  at  law  takes  not  by 
designation  of  the  testator,  but  because  the  property  is  undbposed 
of;  the  law  did  not  necessarily  carry  it  to  Mrs.  Me/AiiisA;  if  she 
had  died  before  the  testator  it  would  have  gone  to  others.     It  has 
been  attempted  to  make  use  of  the  general  words  in  the  devise,  to 
the  trustees  without  any  linlitation  of  estates,  and  from  thence  to 
argue  that  a  fee  must  also  have  been  intended  to  pass  by  the  second 
devise   in    the    same    words :    but  in  the  second  devise,   with 
those  general  words,  there  is  an  express  limitation  to  Stevens  and 
Melhuish  for  their  joint  lives,  which   goes  a  great  way  to  shew 
that  the  intent  was  to  give  a  life  estate  only  to  the  survivor ;  besides 
the  Court  does  not  raise  a  fee  to  the  trustees,  by  the  naked  words 
of  the  deVise,  but  the  testator  having  given  estates  upon  trusts,  for. 
the  performance  of  which  a  fee  is  necessary,  the  Court  must  neces- 
sarily hole!  the  devise  to  die  trustees  to  be  a  fee  (a)  \  in  the  subse* 
3uent  devlsb  the  Court  must  look  for  Other  words  to  enlarge  tlie 
evise.    An  iargument  has  been  drawn  from  the  generality  of  the 
words  used,  ''  all  his  estate  and  effects,  Sfc^  and  it  has  been 
insisted  that  the  words  are  so  general,  so  descriptive  not  only  of 
tne  lands  themselves,  but  of  the  interest  in  them,  that  they  must 
mean  the  whole  interest  in   the  lands  as  well  as  the  lands  them* 
selves.    It  is  impossible  to  build  so  much  on  these  words,  because 
a  life  etftate  is  expressly  limited   upon  these  words ;  it  is  clear 
that  the    testator  meant  there  no  more  than  a   description    of 
the  subject  of  the  devise,  not  of  the  interest  devised  {b).    l^pon 
what  principle  then  can  I  determine  that  the  survivor  took  a  differ- 
ent interest  from  the  joint  tenant?     I  see  no  reason  why  the  tes-, 
tator  should  mean  or  wish  to  give  more  than  a  life  estate  to  tlie 
survivor  :  this  is  indeed  mere  conjecture ;  but  1  am  desired,  ii|K>n 


{a)  St!c  thf  cases  cited  in  the  note 
to  S^UKptami  V.  tSbnll^,  uite>  75. 
(6)  As  to  llie  effect  of  these  and 
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dtei  ia  dwaote  ta  tttuttep  v^Bnmmi^ 
ante,  ^37. 
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conjecturei  to  enlarge  the  legal  construction  of  words ;  I  mpiII  not 
narrow  it.  There  is  no  manifest  intent  of  the  testator  s  to  enlarge 
the  words  beyond  their  strict  legal  meaning,  or  to  confine  them. 
The  law  must  therefore  determine  the  question.  By  the  strict  le- 
gal construction  of  the  words  the  survivor  takes  a  life  estate  ooiy 
in  the  freehold.  I  must  therefore  determine  that  the  plaintiff  is  en- 
titled to  the  leasehold,  subject  to  the  life  interest  of  Mrs.  Melhuub; 
but  that  she  is  not  entitled  to  the  freehold,  and  consequently  is  not 
entitled  to  the  lands  to  he  purchased  with  the  personal  estate;  I 
must  therefore  dismiss  the  bill  as  (o  that. 
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Davibs  v.  Topp. 

Sarah  Davies  and  another,  in  behalf  of  them- 
selves   and    other   Creditors    of  John  Topp,^  p|  •    -^ 
deceased^  and  Martha  Lloyd,  in  behalf  of  i 
herself  and  other  Legatees  of  John  Topp  - 

Richard  Topp  (late  Lloyd)  Executor  of  the>^ 
Will  of  John  Topp,  and  Devisee  for  Life  ofi 
his  real   Estates,  Sarah   Lloyd  and  Jane  >  Defendsudts. 
Price,  Sisters  and  Co-heirs  of  John  ToppI 
and  Robert  Pbmberton^  a  Mortgagee    -     '^ 

JOHN  TOPP,  seised  in  fee  of  considerable  real  estates,  suh- 
^  ject  to  a  mortgage  to  Pem&er^on,  made  his  will  SdofJIfffjf, 
1777,  and  thereby  as  to  his  worldly  estate,  either  real  or  personal, 
after  payment  of  his  debts  and  funeral  expences,  gave  and  disposed 
thereof  in  manner  following :  He  gave  to  his  sister  Sarah  Umfiy 
an  annuity  for  her  life,  to  be  paid  to  her  by  the  person  or  persons 
who  for  the  time  being  should  be  seised  of  his  real  estates  under  hb 
will,  and  he  also  gave  several  pecuniary  legacies,  and  he  charged 
and  made  chargeable  all  his  real  and  personal  estate  (except  part 
of  his  personalty  given  as  heir-looms)  with  the  payment  of  his 
debts  and  legacies  aforesaid,  and  subject  thereto,  he  devised  all  his 
manors  of  Whitton  and  Vennington,  and  all  his  real  estate^  in  the 
counties  of  Salop  and  Montgomery  (which  were  all  the  real  estates 
he  had  at  the  time  of  making  his  will)  to  his  nephew  Richard 
Lloyd  for  life,  on  his  obtaining  the  king's  licence  to  bear  the  amis 
and  assume  the  surname  of  Topp\  remainder  to  trustees  to  preserve 
contingent  remainders :  remainder  to  die  first  and  other  sons  of 
Richard  Lloyd  in  tail-male :  remainders  over  in  strict  settlement: 
and  he  gave  several  articles  of  personal  estate  to  be  enjoyed  as  heir- 
looms by  the  devisees  of  his  real  estate:  and  as  to  all  the  rest  of 
his  personal  estate,  subject  taihe  payment  of  his  debts,  lq;acies,' 

and 
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and  funeral  expences,  he  gave  the  same  to  his  said  nephew  Richard    APPENDIX. 
Lloyd,  and  appointed  him  executor  of  his  will.  '   ^ 

After  making  the  will  the  testator  purchased  a  freehold  estate  at        pavibs 
Vennhigton.  v. 

In  April  1778,  he  died  without  issue,  leaving  Sarah  Lloyd 
and  Jaue  Price,  hb  sisters  and  heirs  at  law,  upon  whom  the  es- 
tate at  l^etinington  (purchased  after  the  making  of  the  will)  de- 
scends. 

The  bill  was  brought  for  an  account  and  application  of  the  per- 
sonal estate,  not  specially  beaueathed,  in  payment  of  debts  and 
legacies,  in  a  course  of  administration ;  and  in  case  the  personal 
estate  should  not  be  sufficient,  then  to  establish  the  will,  and  to 
have  the  deficiency  raised  by  sale  or  mortgage  of  a  competent 
part  of  the  real  estate. 

The  cause  was  heard  at  the  Rolls  on  the  15th  and  25th  Feb- 
ruary ^  1 780,  when  the  will  was  established  and  the  proper  ac- 
counts directed,  and  the  personal  estate,  not  specifically  bequeathed, 
was  ordered  to  be  applied  in  payment  of  the  debts,  legacies,  and 
funeral  expences,  in  a  course  of  administration ;  but  in  case  such 
personal  estate  should  not  be  sufiicient  for  the  payment  of  testa- 
tor^s  debts,  his  Honour  declared  that  the  deficiency,  as  to  what 
should   be  remaining  due   to   defendant  Robert  Pemberton,    the 
ifiortgagee,  and  the  other  specialty  creditors,  ought  to  be  raised 
by  sale  or  mortgage  of  the  real  estate  descended  to  the  heirs  at 
law:  and  ordered  and  decreed  that  such  deficiency  should  be  raised 
by  sale  or  mortgage  of  the  said  estate,  or  a  sufficient  part  thereof, 
and  the  money  to  arise  by  such  sale  or  mortgage  wad  to  be  applied        [  526  ] 
in  making  good  such  deficiency ;  and  in  case  the  personal  estate 
and  money  to  arise  by  the  sale  of  the  real  estate  descended  should 
not  be  sufficient  for  the  purpose  aforesaid,  it  was  declared  that  the 
rents  and  profits  of  the  said  estate  were  to  be  applied  to  make 
good  such  deficiency,  and  an  account  and  application  of  such 
rents  and  profits  was  directed ;  and  in  case  the  defendant  Pember- 
ton,  the  mortgagee,  or  any  of  the  specialty  creditors  should  have 
exhausted  any  part  of  the  personal  estate,   the  simple  contract 
creditors  in  the  first  place,  and  the  legatees  in  the  next  place, 
were  to  stand  in  the  place  of  such  specialty  creditors,  and  receive 
a  satisfaction  pro  tanto,  out  of  the  real  estate  descended.    But  in 
case  the  fund  aforesaid  should  not  be  sufficient  for  payment  of  the 
debts  and  legacies,  under  and  according  to  the  direction  aforesaid, 
it  was  declared  that  the  deficiency  ought  to  be  made  good  out  of 
the  real  estates  devised  by  the  will,  charged  with  the  payment  of 
the  testator's  debts  and  legaciesi  and  proper  directions  were  given 
for.  that  purpose. 

The 
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real  estates,  and  tbe  costs  out  of  the  real  estates  were  to  be  raised 

i7S0.         in  the  order  and  manner  before  directed  with  respect  to  the  defi- 
ciepcy  of  the  debts. 

The  heirs  at  law  appealed  to  tlie  Lord  Chancellor  against  so 
much  of  tbe  decree  as  applied  the  real  esfate  descended,  in  tbe 
first  place,  to  make  good  the  deficiency  of  th^  penso^  eatatCi  to 
pay  toe  mortgagee  and  specialty  creditors,  and  the  consequent  di- 
rection, and  the  direction  as  to  the  costs. 

Tbe  appeal  was  heard  l^ore  Lord  Thurhw  in  Juiy,  1780. 

The  case  relied  upon  by  id^e  devisee  of  the  real  estate  which 
passed  by  the  will,  and  which  had  been  relied  upon  by  the  Mailer 
of  the  Rolls,  was  Galtou  v,  Hancock,  2  Atk.  424-  427. 4S0. 

*  

On  the  other  side,  the  principal  case  cited  was  Corbet  v.  DatfieSf 
or  Corbet  t*  Kynaston,  5th  December,  1743,  or  Povif  v.  Corbetf 
3  Atk.  656. 

Lord  Chancellor. — It  is  impossible  to  distinguish  this  case  from 
Galton  V.  Hancock.  The  first  fund  for  the  payment  of  debts  is 
[  527  ]  the  personal  estate ;  tlie  second  fund  may  be  estates  devised  for 
payment  of  debts;  and  the  third  fund  estates  descended:  but 
estates  particularly  devised  are  never  applied  tiU  all  the  other  funds 
are  exhausted.  Where  a  person,  seised  of  three  or  four  estates, 
devises  one  estate  for  the  particular  purpose  of  paying  bis  debts, 
that  estate  is  applied :  I  therefore  do  not  apprehend  that  tbe 
general  rule^  cited  as  sustaining  Galton  v.  Hancock,  **  that  estates 
<<  descended  must  always  be  applied  to  exonerate  estates  deviaedi" 
is  lajiy.  Where  an  estate  is  particularly  devised  for  paynaeat  of 
idebts,  yet  tbe  personal  estate,  as  the  primary  fund,  unless  ex- 
.empted  by  ;the  testator,  shall  be  first  applied.  But  I  do  not  r&- 
.collect  any  case  where  debts  have  been  durected  to  be  paid  out  of 
real  assets  descended  in  preference  to  estates  so  devised.  Tbe 
contrary  has  ,been  decided,  as  in  Corbet  v.  KynaHon,  where  two 
estates  were  in  the  possession  of  the  testator,  and  one  was  devised, 
.charged  with  a  term  for  the  payment  of  debts.  I  heard  the  de- 
fendanU»  the  devisees,  principally  to  obtain  a  distinctiQii  between 
Corbet  V.  Kynaston  and  Galton  v.  Hancock.  What  is  tbe  ettsd 
of  the  full  principle  of  this  decree  and  of  Galton  v.  Hancock  f 
Simply  this :  where  a  testator  gives  the  whole  of  his  eatnte  at  the 
time  of  the  devise,  subject  to  a  general  charge  (not  to  ja  partioulsr 
cluM^e,  fur  that  would  make  a  difference),  he  means  to  givie  the 
devisee  ail  that  can  be  saved  of  his  affairs^  after  paymeat  of  his 
.debts.  If  he  afterwards  becomes  poaseifsed  of  jfm  estate  by  devir 
or  purchase^  thus  much  is  clear:  by  chaiginghi^'astnlewitk  pay* 
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wMi.  of  hb  debts,  it  could  not  be  in  hi»  eoncemplatNin  to  charge  apfendik. 
ER  ostnte  which  he  actually  gave  in  favour  of  an  estate  which  he 
had  net.  In  that  case  the  estate  descended  could  not  be  stated  as 
the  object  of  hb  intention  to  exempt;  whereas  if  a  testator  has 
two  estates  and  charges  one,  the  inference  is  that  he  means  to  ex- 
empt ttie  other.  I  do  not  wonder  that  Galton  v.  Hancock  should 
be  at  first  looked  upon  as  matter  of  great  difficulty.  The  prin- 
ciple of  Galton  v.  Hancock^  as  stated^  is,  that  the  testator  did  not 
mean  to  charge  his  estate  with  a  view  to  fiitttre  property.  Yet  he 
might  so  meau.  It  id  unfit  however,  where  cases  are  precisely 
similar,  that  different  judgments  should  be  given :  therefore  what- 
ever might  have  been  the  reasoning  upon  Galton  v.  Hancock,  when 
decided,  it  is  exceedingly  fit  to  collect  the  principle  upon  which  it 
was  decided,  to  govern  other  cases.  The  principle  which  seems 
to  distinguish  the  case  is  this :  when  a  general  chaiige  is  made, 
applicable  to  the  whole  estate  of  the  testator  at  the  time,  no  in- 
tention appears  that  the  estate  is  so  charged  with  a  view  to  exone- 
rate future  property ;  but  where  a  testator  charges  part  of  his  es- 
tate, lea^ng  other  part  to  descend,  his  inclination  to  bartfaen  a 
part,  in  exoneration  of  the  rest,  is  manifest  (a). 


[  52B  ] 


(a)  Vide  Dmne  t.  Lewis,  post,  vol.  ii.  957,  and  the  Editor's  note  to  it. 


(A)  Jones  v.  The  Earl  of  Suffolk. 


^EORGE  JONES,  of  Woolwich  in  Kent,  by  his  will,  hav- 
^^  ing  given  his  household  goods,  ^c.  to  his  wife,  gave  and 
bequeathed  all  his  other  estates  to  his  said  wife  Mary  Jonts,  for 
and  during  so  long  of  hei*  life  as  she  should  continue  his  widow, 
in  trust,  to  pay  his  debts,  and  educate  bis  children  till  each  should 
be  married;  and  after  the  decease  or  marriage  of  his  said  wife, 
then  he  directed  all  his  real,  leasehold,  and  personal  estate  should 
go  to,  be  paid,  and  applied  to  the  equal  use  of  all  and  every 
such  his  child  or  children  as  should  be  then  living ;  and  in  case 
his  wife  should  marry  again,  she  should  from  that  time  have  no 
further  to  do  with  any  his  child  or  children,  or  any  of  his  effects,  i^c* 
hwi  the  child  or  children  should  jbe  under  the  care  of  guardians,  to 
be  chosen  and  appointed  as  soon  as  possible  upon  that  occasion, 
and  trustees  should  be  appointed  for  his  effects  for  the  benefit  of 
hie  children  till  they  attain  the  age  of  twenty-one ;  and  in  case  any 
of  his  children  should  die  before  they  should  attain  the  age  of 
twenty-one,  then  his  or  her  share  should  go  and  equally  be  divided 

(6)  Vide  Scott  V.  Tyler,  post,  toI.  ii.  431.«-<Siea<r%poi«  ▼.  Bevumont,  3  Vet.  89.— 
'BurMtJi  T.  ihmtfrty,  Ambl.  256. 

among 


iOtli  jHly,  1780. 

Testator  defises 
the  residue  to  bit 
cliiidren,  bat  if 
any  of  his  daagb- 
ters  shall  marry 
witfaoQt  the  coiH 
sent  of  her 
moUier  or  guar- 
dians, her  share 
to  go  to  those  an* 
married.    This 
is  a  condition 
subsequent,  and 
a  daughter  who 
married  without 
consent  is  en- 
titled. 
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Cases  Abgued  anp  Dbtbrminbjd 

among  tlie  surviving  ones ;  and  in  case  any  of  hii  daughien  tkmld 
marry  without  the  cometit  of  her  mother^  and  in  default  of  her 
mother f  her  guardians,  first  had  atid  obtained,  then  her  share  to 
be  equally  divided  among  the  unmarried  ones;  and  in  case  they 
should  all  die  before  their  respective  ages  of  twenty-one,  then  his 
estates,  Sec.  to  be  subject  to  the  will  of  his  wife,  provided  she  be 
unmarried  at  the  time  of  his  decease ;  and  appointed  his  wife  and 
fViUiam  Stevens  (her  father)  jouit  executors  of  his  will,  and 
guardians  of  his  children. 

Mary,  one  of  the  daughters,  married  without  consent ;  and  the 
question  was,  whether  she  had  forfeited  her  interest  iinder  the 
will. 

Lord  Chancellor. — ^This  is  a  case  of  difficulty. — It  is  a  condi- 
tion subsequent  to  defeat  an  interest  vested,  and  therefore  to  be 
construed  wiih  all  strictness. — ^The  words  are  '^  without  consent  of' 
guardians;*'  in  the  plural  number.  ^Hiewill  has  appointed  two 
guardians ;  it  has  given  a  special  authority  to  be  exercised  only  bj 
the  wife  while  both  are  alive ;  and  in  default  of  the  wife  only,  the  au- 
thority is  to  be  exercised  by  guardians.  The  case  cited  of  Peyton 
V.  Bury,  2  P.  W.  6^.  goes  a  great  way. — ^The  name  of  guardiaii| 
as  the  name  of  executor,  survives,  but  the  authority  in  question  is 
collateral  to  the  office  of  guardians. — ^That  case,  while  it  stands, 
is  of  weight ;  but  I  should  have  much  hesitation  to  decide  upon 
it.  Suppose  a  power  was  given  to  guardians  to  let  an  estate  for 
twenty-one  years,  a  special  authority,  and  one  should  die,  I  am 
apprehensive  the  Court  would  not,  with  alacrity,  determine  that 
the  surviving  guardian  had  not  a  power  to  let.  When  it  is  said 
that  conditions  to  defeat  an  estate  are  odious,  I  feel  it ;  but  it  is 
a  disagreeable  argument  to  guide  a  decision.  What  one  person 
may  think  odious,  another  may  judge  of  differently;  the  decision 
niU8t  depend  on  the  feelings  of  the  judge;  I  should  therefore  be 
sorry  to  go  upon  the  odiousness  of  the  condition. — ^The  position 
of  the  will  is  nonsense.  The  clause  appointing  guardians  is  sub- 
sequent to  the  whole  of  the  provisions  m  question ;  the  provisions 
are  subsequent  to  a  clause  directing  the  appointment  of  guardians 
upon  default  of  the  wife.  If  one  daughter  had  died  before  the 
marriage  of  the  other,  the  clause  could  have  no  effect :  if  the  on- 
married  daughter  should  now  marry  more  imprudently,  the  claim 
could  have  no  effect.  This  could  not  have  been  the  intention  of 
the  testator.  Arguments  from  supposition  of  what  a  testator 
would  have  done,  if  he  had  been  aware  of  all  circumstances,  are 
not  very  good  grounds  for  giving  a  construction ;  but  they  may  be 
fairly  used  to  assist  a  dubious  floating  construction.  Upon  the 
whole,  the  intention  of  the  testator  throughout  hia  will  is  very 
imperfectly  and  inadequately  expressed.  It  is  clear  we  have  not 
his  wlu)le  intention,    i  am  very  doubtful  whether  the  word  gmrr- 
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His  Lordship  at  first  directed  an  account  to  be  taken,  without 
any  declaration  of  the  rights  of  the  parties,  saying  he  would  fur- 
ther consider  the  point ;  but,  after  some  hesitation,  declared  his 
opinion  that  Mary  was  entitled,  notwithstanding  her  marriage ; 
and  decreed  accordingly  (a). 

(a)  As  to  the  doctrine  upon  conditions  in  restraint  of  marriage,  vide  Scott  v. 
TjfUr,  poit,  Tol.  ii.  431.  * 


1780. 


Sam  must  not  refer  to  other  persons  than  the  guardians  appointed    APPENDIX. 

by  the  will.    It  aeems  absurd  to  suppose  that  he  meant  to  trust, 

upon  the  death  of  his  wife  unmarried,  the  person  whom  he  did 

liot  meail  to  trust  in  case  of  her  marriage.     In  conscience,  I  be* 

lieve  that  the  circumstance  was  not  in  his  contemplation  at  the  time 

he  wrote  the  will. 


JONEt 

r. 
Suffolk. 
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CONGREVE  V.  COKORBTE. 

npHE  case  arose  on  the  will  of  Ann  Nicholb,  who  gave  her  real 
^  estate  to  trustees,  upon  trust,  to  permit  her  nephew  T.  Con-* 
grtvty  to  receive  the  rents  for  his  life,  and  after  his  death  to  sell 
the  estate,  and  divide  the  money  amongst  all  and  every  the  child 
and  children  of  T.  Congreve  at  the  age  of  twenty-one;  she  also 
gave  her  personal  estate  to  the  same  trustees,  in  trust,  to  divide 
the  same  amongst  all  the  children  of  her  said  nephew  at  twenty- 
one  ;  she  directed  her  nephew  to  maintain  the  children  out  of  the 
rents  and  profits,  and  gave  the  trustees  power  to  apply  any  part  of 
the  interest  of  the  personal  estate  for  the  mainteance  of  the 
children.     She  also  made  a  codicil  to  her  will. 

The  question  was,  whedier  the  plaintiff,  a  child  bom  after  the 
death  of  tlte  testatrix,  was  entitled  to  a  share  of  her  estate :  all 
the  otiier  persons  were  bom  before  the  making  the  will. 

The  Master  of  the  Rolls  stated  this  case,  and  delivered  his 
judgment  to  the  following  effect : 

I  shall  just  take  notice  of  a  case  before  Lord  Hardwicke,  where 
the  general  mles  are  laid  down,  that  is,  Ellison  v.  Airey^  1  Ves.  111. 
(which  he  went  through)^ — ^In  Hales  v.  Hales ^  before  Lord  King^ 
(cited  in  the  argument  of  Ellison  v.  Airey,)  the  will  goes  to 
children  living  at  the  death,  because  it  speaks  from  that  time, 
therefore  from  Ellison  v.  Airey,  the  rule  is  to  confine  the  gift 
to  persons  living  at  the  death,  unless  the  will  speaks  otherwise. 


8th  AforvA,  1781. 

Deriie  to  all  the 

cliildren  of  il.at 
the  age  of  si:  a 
child  bom  afVer 
the  deaUi  of  tes- 
tatrix shall  take. 
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APPEKDIK.        I  will  mentiou  a  case  of  BuriUU  v.  HoUi^tet^^  before  Sir  ZV- 

mas  Clarke,  the  25tb  of  May,  1757,  the  worcU  were  much  the 
same  as  in  the  present ,  case.  One  child  was  bprn  after  the  tesf. 
tator's  death;  and  the  ouestionwas,  ivhether  that  child  should 
t^e;  and  Sir  Thomas  Clarke  thought  he  should*  This  is  the 
case  of  a  trust ;  there  is  nothing  to  confine  it  to  childreD  bom 
in  the  testator's  life-time^  and  the  interest  is  a  future  one. — Bart- 
litt  T.  Holliiter  is  directly  in  point.  It  was  insisted  by  the  oouraiely 
that  the  property  consistii^  of  real  and  personal  estate,  the  per- 
sonal estate  should  he  taken  first,  though  last  in  the  will :  but 
the  Court  said  not.  tn  Goodwin  v.  GoodmUf' S Kxk.  370.  there 
was  no  decision,  f  In  that  case^  Wildes  .ca$e,  6  Co.  l6  b.  was 
mentioned,  which  was  a  devise  to  ji.  for  life,  and  after  his  decease 
to  his  children ;  and  it  was  held  all  his  children  should  take,  *'  for 
the  intent  appears  that  all  shall  not  take  immediately,  but  after  Ac 
death  of  A" — In  Stanley  v.  Baker,  Mo.  220.  Hitchcock,  pos- 
sessed of  a  lease  for  years,  devised  it  to  his  two  .sons,  and 
for  default  of  issue  of  his  sons,  that  the  term  should  remain 
to  his  daughters.  The  testator  died,  and  afterwards  the  son 
died.  There  were  iiro  daughters  born  at  the  death  of  the 
testator,  and  one  afterwards  bom.  It  was  adjudged  all  should 
tfke,  bfqcagse  hfiiA^i^.tlS(^  the  general  words  his  daughters.  Here 
is  no.  directijQii  HKhtt.  ift.to  beeon^eof  the  mterestof  the  personal 
estate,  bii^t  there,  is^  a.  direction  to  apply  any  part  for  mainte* 
'  iiance.  This.  isia.ntrQPg  addition  to Bartktt  v.  HolHsUr^  the  pei^ 
,spn;al  estate  is.  io^ffiedi^tely  the  property  of  the  children,  though 
not  iipmediat^lf  giyea  to  them  f.  if  it  were,  a  power  to  apply  the 

•  BtvrtUtt  V.  HoOuUr,  or  J^riUtt  v.  Lffufik,  Rolls,  f  6th  May,  1757,  WUHam 
Adams;  t>y  will,  dated  25th  AprU,  I74f ,  gave  to  Lmke  HolUsler,  aod  the  defend- 
aiitB  Ljfn^hmad  others^  a  IW<eMd  estate,  npon  trast,  for  his  daughter  HamuA 
for  life,  xeuwiXfd^T  to  t^e  heirs  pf  her  body ;  and  for  defaalt  of  suck  issoe,  then, 
upon  trust,  to  sell  and  equally  divide  and  pi^  t^c  money  to  and  amongst  all  the 
children  or  his  sisters,  the  defenda1[it£/tza5<f(A;  wife  ofWiUiamBariUttj  and  the 
defendant  Mary  May^  then  the  wife,  and  afterwards  the  widow  of  JoAa  Maiy,, 
yHhm  the^  slioald  AtXMifk_  (heir  ^pective  ages  of  tMreatgr-one  years.  The  testator 
died  Amly  1743,  O.  ^.  Isgyjkig  Ufiffuah  his  dayghter  and  only  child,  and  heir  at 
libr,  who  entered  and  dieatii  1746,  uninarried.and' without  issue;  Elixuheik,  the 
wife  of  William  Bartktt,  had  crt  the  testator^s  deaA  six  chiidren,  ptaiatifis  in  the 
cause ;  and  Mary  May  had  at  the  testator's  death  seven  children,  also  pbiiotiA ; 
JMTary  May  bad.,^fter  the  deM^  of  the  testator  a  chUd,  Mrn^f,  a  defeodftttt*  Tkt 
bill  charged,  tmit  Mary  Mayv^va  not  tn  esse  or  ventre  sa  mere  at  the  death  of  tht 
testator.  She  submitted  by  her  answer,  that  she  was  entided  to  a  share  with 
the  plaintiffs,  as  bom  in  the  life-time  of  Hannah  Adame^  the  daughter  of  the 
testator^  and  before  the  trust  for  sale  tpok  place.  His  Honour  dechuM,  that 
such  of  the  fourteen  children  of  th^  testator's  two  sisters  as  had  attained  twentj- 
ooe,  were  each  entiUed  to  one-fouiteenth  part  of  the  money,  as  there  were  four- 
teen chUdren  of  tljie  testator's  two  sisters  at  the  deatfi  of  B^nmah,  the  testator^ 
daiifihter^  without  issue ;  and  he  directed  thair  ^ares  to  be  paid  accordiagly, 
ahd  the  reaidoe  to  be  paid  into  the  Bank,  and  such  of  the  lourteen  childiea 
as^ere  under  twenty-one  were  to  be  at  liberty  to  appfy  when  twenty-one  for 
theiirsepiirate  shares. 

f  Note.  Sed  ^e  X  Ves.  2S7.  Lord  Hardwicke  detccmiiidd  thai  the  aftcf^bara 
daughter-took.    '       '  <^        . 
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ihtereat  would  be  unnecessary.    The  children  are  to  have  the    AFPEKniX, 

interest  with   the   principal ;    except  what  is    applied   under   the  

power.  17B1. 

Isai^e  V.  Isaac,  Arab.  348;  before  Lord  Camdai,  the  6ih  of 
Ihxanber,  176B,  was  a  bequest  per  verba  de  presenti,  George 
Sietenson  having  a  niece^  and  being  informed  she  had  children, 
gave  the  residue  to  her  children,  to  be  paid  into  a  bank  or  stock, 
and  the  interest  to  defray  the  expeuce  of  their  learning,  the  princi- 
pal to  be  paid  to  the  children  at  twenty;  if  no  child,  the  interest 
to  be  paid  to  her  or  her  husband  for  seven  years,  and  then  to  be 
divided  between  the  husband  and  wife.  His  Lordship  was  of 
opinion  that  the  testator's  meaning  was,  if  there  was  no  child  at 
bis  death,  and  she  had  none  for  seven  years,  then  tho  money 
should  be  divided.  In  that  way  there  might  be  children  to  take. 
The  fact  was,  there  were  chiltfren.  As  to  Roberts  v.  Higman\ 
I  think  it  was  right.  There  were  no  particular  circumstances  in 
the  case.  In  the  present  case,  I  thjfik  the  plaintiff  entitled  to  a 
share  with  the  other  children  (a). 

*  Robirts  v.  HignutM,  12th  July^  1T79.— Testator  deviled  aU  his  goods  and 
cbattela  toJa/mOUe  mi>Jokn  JHigmfUh  to  be  sold  to  pay  his  debts,  and  the 
overphis  (if  any)  to  be  emplpyed  for  the  best  use  of  their  children  begotten  by 
tb«  testator's  danghters  Iffary  Cole  and  Elizabeth  Higfnan,  equally  to  be  divided 
between  them. 

The  daughters  had  children  bom  before  the  will  was  made,  others  after,  and 
b^ore  testator's  death,  and  others  aft^f  his  death ;  and  the  question  was,  which 
should  take ;  the  Chancellor  held,  that  the  division  was  to  take  place  at  the  tes- 
tator's death,  and,  therefore,  that  aU  the  children  bonji  in  the  life-time  of  the 
teiitalior  took,. but  not  tho^e  bom  after  bis  deajtfa. 

(a)  See  the  cases  connected  with  in  a  note  to  Andrews  v.  Partington, 
this  subject   collected  and  arranged      post,  vol.  ill.  461. 


(c)  ExiTOsi  V.  Skbphard. 

TLfdRY  X&(7J3iSH^JFgave,  bywUl,  to  trustees  ^«,000,  ia 
"^^  tvust^to  pay  the  protduce  to  ker  daughter,  Marg  Eb9nf  wif^ 
ot  jibnakam  Elion^  ea^  mother  of  the  plaintiff,  for  her  own  sola 
and  sepftcate  use,  independent  of  her  husband^  and  not  subject  to 
bii  debts  or  oontrol,  her  receipt  alone  to  be  a  sufficient  discharge 
for  the  same ;.  and  did  authorise,  empowver,  and  appoint  her  said 
d^u^hler  to  give  and  dispose  of  ihe  said  XifiOO  as  she  should,  by 
aoywiU  or  writing  under  her  hand,  direct  and  appoint:  And  the 
testatrix  gave  the  residue  of.  her  persoaal  estate  to  the  same 


I8th,wli2;i7gi4 

A  gif^  to  trostacn 
to  p5^  the  pruM.. 
dncetpXwit^- 
ou)t  iiiyuiioff  tii^ 
duration  of  tha 
interest,  an  abfc^  . 
Inte  |ift  of  th^     , 
principaL 


Ui.t 


*<*! 


?kmpm  y.iTQuniff.t  Vierji..  ^iSU-^i^iSw  Tt.I^^X^wapfillij^  ih.465. 
ya  V.  MoMhelyn,    Amb.  750.— BtfOo^  v.  U(%w<nlf,  1  AtR.  496.— fiaya* 
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trustees  in  trust,  to  paj  the  produce  to  Mary  Elton  during  W 
life,  )ier  receipt  alone  to  be  a  sufficient  discharge ;  and  after  her 
death  in  trust,  to  pay  the  interest  to  the  testatrix's  grand-daughter 
the  plaintiff  for  life,  and  in  case  her  said  grand-daughter  should 
die  leaving  any  child  or  children  at  her  death,  she  auuborised  and 
empowered  her  said  grand-daughter  to  give,  bequeath,  and  dispose 
of  such  residue,  to  such  child,  or  children,  in  such  manner  as  she 
should  think  fit;  but  if  her  grand-daughter  should  die  without 
leaving  any  child  or  children  at  her  deadi,  she  gave  the  said  re- 
sidue to  the  children  of  her  brother  fVUliam  Shqphard,  one  of  the 
trustees. 

The  £2,000  was  set  apart,  and  Mary  the  daughter  died  with- 
out having  made  any  appointment.  It  was  claimal  by  Mary  the 
grand-daughter  as  part  of  the  personal  estate  of  her  mother,  either 
as  an  absolute  gift  to  her,  or  as  undisposed  of  in  the  event  which 
had  happened,  and  therefore  resulting  for  the  benefit  of  the  mother, 
as  next  of  kin  of  the  testatrix. 

His  Honour  was  of  opinion  diat  the  first  words,  in  trust,  iopt^ 
the  produce  to  Mary  Elton  for  her  separate  use,  being  unaccom- 
panied by  words  limiting  the  duration  of  the  trust,  gave  her  the 
absolute  interest,  and  that  the  subsequent  words  giving  her  the 
power  of  appointment,  were  merely  an  anxious  expression  of  the 
intention  of  the  testatrix  that  she  should  have  an  uncontroUaUe 
power  of  disposing  of  the  fund  (a). 


(a)  A  bequest  of  the  interest  of  per* 
sonalty  wifhoat  limitation  passes  the 
whole  property,  as  an  indefinite  gift 
of  the  dlTidends,  carries  the  absomte 
property  of  stock.    PkiHpps  v,  Cham- 


herhhUf  4  Ves.  51.  Ptige  ▼.  Lmfing^ 
weU^  18  Ves.  46S.  AdmrnBum  ▼.  Anmi' 
agi,  Coop.  Rep.  184.  Str0t€k  ▼•  FfW- 
Imiff,  1  Madd.  Rep.  S5S.  Clmigk  ?. 
fVynnet  <  Madd.  Rep.  188. 


Lincoln's-Inn 
HaU,  3d  Jtdy, 
1781. 

Appointment 
(under  a  power) 
bv  will  is  revoc- 
aue  by  a  snbse- 
qnent  appoint- 
ment by  deed. 
thov|^  no  jpower 
of  revoeatiott  is 
reserred  by  the 
wiUV 


Lisle  v.  Lisle. 

T>  Y  settlement,  made  previous  to  the  marriage  of  Charles 
^^  and  Ann  his  wife,  certain  stocks  and  securities  were  agreed  to 
be  transferred,  and  were  afterwards  actually  transferred  to  tnistees^ 
in  trustees,  after  the  death  of  Charles  Lisle  and  his  wife^  for  all 
their  children^  in  such  manner  as  diey  or  the  survivor  diooU,  by 
writing,  appoint.  Charles  Lisle  diec^  having  made  no  appoint- 
ment; after  his  death  Mrs.  Lisle  made  her  will,  and  thereby 
appointed  the  trust,  stocks,  and  securities  among  her  children. 
Afterwards,  upon  the  marriage  of  Susannahf  one  of  her  daughters^ 
she  by  deed-poll  appointed  part  of  the  trust-stock  to  that  daughter, 
in  full  of  her  share  of  the  trust-funds,  unless  either  of  her  sbteri 
should  die  under  age  and  unmarried,  appearing  by  this  expression 
to  refer  to  the  appointment  she  had  made  by  her  will,  though  she 
took  no  notice  of  that  appointment,  and  the  appoibtment  by  the 

deed-polly 
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^deed>pol1,  gave  «  sreater  share  to  Susannah  than  she  would  have    APPENDIX. 

taken  under  the  will.    It  was  contended  that  the  present  appoint-  ' 

fnen^  being  by  writing  merelji  without  any  mention  of  a  power  of  '781 . 

fievocation^  and  no  power  of  revocation  being  contained  in  the  will,  iT^*' 

It  was  irrevocable,  and  the  subse(][uent  appointment  consequently  ^/ 

iToid.     On  the  other  side  it  was  insisted,  and  the  Chancellor  was  of  Lull 
opinion  that  the  first  appointment  being  by  will,  was  made  by  an 
instrument  in  its  nature  revocable,  and  ti[iat  the  subsequent  appoint- 
ment was  therefore  good,  and  he  decreed  accordingly  (a). 

(a)  Vide  Oke  T.  Heathy  1  Ves.  135.      ib.  61t.--Sasd.  on  Pow.  3«1.   Et  Tide 
Duke  ^  Marlbormigk  v.  lard  CMol"      Ijuajrcuce  v.  ffW/tf,  poft,  vol.  ii.  319. 
jyAtM,  2  Ves.  77.   SotUhby  y, /^onekouu, 


(a)  Barnard  v.  Larob.  3d JuI^jItbu 

npHE  plaintiffs  in  this  cause  were  Thomas  Collier  Barnard  and  The  Court  wUl 
•*•    his  eldest  son ;  the  defendants  were  Laree,  a  trustee  in  the  S^^eto^pre- 
will  of  Thomas  Barnard,  and  J.  Wall  remainder-man  in  fee  under  terre  contingent 
that  will ;  the  bill  stated  that  Francis  Barnard^  by  his  will,  devised  remainder!  to 
freehold  and  copyhold  estates  to  the  plaintiff,  Thomas  Collier  iXJJ to'^^-*^' 
Barnard,  for  ninety-nine  years,  if  he  should  so  long  live,  with  tlie  tinoe  the  estate, 
-remainder  to  the  defendant  Large  and  his  heirs,  during  the  life  of  or  under  ^ery 
Thomas  Collier  Barnard,  in  trust  to  preserve  contingent  remainders,  '^I^'^'^"^' 
with  remainder  to  the  first  and  other  sons  of  Thomas  Collier 
Barnard  in  tail-male ;  with  remainder  to  J.  tVall  in  fee ;  that 
Thomas  Collier  Barnard  had  issue  only  one  son,  the  co-plaintiff, 
'who  was  tenant  in  tail  under  the  will,  and  had  attained  twenty-one, 
diat  the  plaintifis  were  desirous  of  suffering  a  recovery,  and  limiting 
the  estate  so  as  to  preserve  the  contingent  remainders  to  the  second  , 
and  other  sons  of  Thomas  Collier  Barnard,  but  the  defendant 
Large  having  refused  to  concur  in  making  a  tenant  to  the  pracipe, 
a  recovery  could  not  be  suffered ;  and  the  bill  therefore  prayed  tliat 
the  trustee,  the  defendant  Large,  might  be  decreed  to  join  in 
making  a  tenant  to  the  pracipe  for  the  purpose  of  suffering  a  reco- 
very ;  the  plaintiffs  submitting  to  declare  the  uses  of  the  recovery 
to  the  second  and  other  sons  of  Thomas  Collier  Barnard,  by  way 
of  contingent  remainders,  as  limited  by  the  will,  and  to  a  limitation 
of  an  estate  to  trustees  for  the  purpose  of  supporting  and  preserving  • 
those  contingent  remainders. 

His  Honour,  having  taken  time  to  consider  the  case,  now  deli*-        [  555  ] 
▼ered  his  opinion ;  he  ol>served  that  the  objects  of  the  will  were  the 
iirst  taker,  Thomas  Collier  Barnard,  his  first  and  other  sons,  and 
their  issue  male,  and  the  remainder-man  in  fee,  and  that  the  case 
riiould  rely  upon  the  will.    He  then  proceeded  to  the  following 

id)  Ambl.  774,  S.  C. 

effect ;  4 
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tenant  for  ninety-nine  years,  and  the  tenant  in  tail,  mtboot  the 
concurrence  of  the  trustee ;  the  trustee  refuses  to  concur,  and  the 
bill  is  brought  to  compel  him. — ^The  sole  question  therefore  ii, 
whether  this  is  a  case  in  which  the  Court  ought  to  compel  the  trustee 
to  concur ;  for  this  purpose  it  is  necessary  to  consider  the  nature  of 
the  trust :  All  the  persons  claiming  under  the  will  take  as  volun- 
teers, and  are  all  objects  of  the  trustees  bounty,  the  last  remainder- 
man as  well  as  the  first-taker.  Trustees  to  preserve  contingent 
remainders  are  here  appointed  for  two  purposes:  first,  to  preserve 
the  estate  against  the  fother's  power  to  destroy  it ;  and  secondly,  to 
prevent  the  injury  of  any  improper  influence  of  the  father  over  the 
son,  to  induce  him  to  join  in  destroying  the  entail  created  in  cases 
where  he  ought  not  to  join ;  there  b^  therefore,  necessarily  a  dis- 
cretion in  the  trustees,  a  discretion  which  if  they  use  improperly 
the  Court  will  punish  them ;  and  if  they  refuse  to  exercise  their 
discretionary  power  upon  a  reasonable  occasion  the  Court  will 
compel  them  to  do  it.  In  so  doing,  the  Court  takes  upon  itself 
the  exercise  of  that  discretion  which  ought  to  be  exercised  by  Ae 
trustees ;  but  the  Court  has  a  discretion  in  what  cases  it  will  do 
this.  There  is  a  discretion  between  punishing  trustees  for  joining 
in  the  destruction  of  contingent  remainders  and  compelling  them 
to  join ;  the  Court  proceeds  according  to  the  nature  of  the  discre- 
tion given  to  the  trustees,  treating  it  as  an  honorary  trust ;  it  will  be 
proper  therefore  to  see  by  what  rules  the  discretion  of  the  trustee 
IS  diirected,  in  what  cases  he  has  been  considered  as  warranted  in 
joinmg,  and  in  what  not.  The  rules  seem  sufficiently  established, 
the  trustee,  though  properly  appointed  only  to  preserve  contingent 
limitations,  is  in  effect  a  trustee  for  all  vested  as  well  as  contingent 
remainders,  and  has  been  so  considered ;  but  with  respect  to  vested 
remainders,  if  they  have  been  to  remote  relations  upon  settlements 
where  the  persons  to  whom  they  were  limited  were  not  the  imme- 
diate objects  of  the  parties,  or  where  they  stand  in  opposition  to 
the  first  tenant  in  tail,  desiring  a  reasonable  benefit  consistent  with 
the  intentions  of  the  creators  of  the  limitations,  their  pretensions 
have  not  been  much  considered :  Here  all  take  as  volunteers,  and 
all  are  equally  to  be  considered.  The  first  case  which  has  occurred 
is  in  169s,  2  Vem.  SOS  (a).  This  seems  to  have  been  a  case  of 
necessity,  tlie  estate  was  originally  an  equity  of  redemption  merely, 
the  mortgage  could  only  be  paid  off  by  sale,  it  was  therefore 
necessary  to  sell,  or  all  would  be  lost.  The  next  case  is  Pye  v. 
,  Gorges,  Pr.  Ch.  308.  1  P.  W.  128.  2  Salk.  680.  in  which  the 
joining  of  trustees  to  destroy  contingent  remainders  was  considered 
as  a  breach  of  trust.  The  next  is  the  case  of  Tipping  v.  Pigot, 
I  Eq.  Ab.  385,  in  which  the  Court  refused  to  relieve  against  the 

(a)  Plait  V.  Spri^ff^hui  this  waa  not  the  first— PdriM  v.  }yUd,  1  Vem.  I81. 
1  Irlq.  Ab.  3S6,  preceded  it. 

act 
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fa)  See  thb  case    stated   by  Lord 
Eidony  from  a  MS.  note.  16  Ves.  509. 

{b)  The  present  and  all  the  priot 
cases  are  discussed  by  Me.  Feame^ 
(C.  R.  331,)  and  most  elaborately  and 
ably  reriewed  by  Lord  EldoHy  in  if oody 
▼.  naiter$9  16  Yes.  283.  Vide  alsa 
Biseoe  v.  Perkins^  1  V.  &  B.  4&.'>.  It  is 
settled  that  these  trustees  are  honorary 
trustees,  and  that  they  carniot  be  com' 
felled  to  join  in  destroying  contingent 
remainders.  In  what  cases  they  would 
be  directti  to  do  so  is  a  question  of  such 
difficulty,  that  Lord  Eldon  has  declared 
that  he  could  not  reconcile  the  eases 
upon  ity  1  Ves.  6c  Bea.  492*  Mr. 
Iteame  enumerates  three  dasses  of 
cases  in  which  the  Court  has  done  so, 
^iz.  under  extraordinary  pressure  to 
discbarce  prior  incumbrances :  in  faror 
•f  creditors,  where  the  settlement  was 
lohiBtary;  f#r  tkt  adkaotage  of  tlM 


persons  who  were  the  first  objects  af 
the  settlement. 

It  seems  clear,  that  trustees  joining, 
before  the  first  tenant  in  tail  is  twenty- 
one,  would  be  ffuilty  of  a  breach  of 
trust :  but  how  fiir  they  would  be  so 
la  many  cases,  where  a  Court  wonUI 
not  direct  them  to  act,  is  left  in 
great  uncertainty ;  Lord  Eldon  seemed 
not  to  approve  of  the  extreme  cau* 
tion  of  Mr.  Feame^  who  recommends 
trustees  uever  to  act  without  tho 
direction  of  the  Court  -,  and  cited  m 
case  not  in  print,  in  Lord  Lmu' 
dumuf%  family,  upon  which  seYeral 
opinions  were  taken,  the  result  of 
which  was,  that  upon  the  circum* 
stances  stated,  a  court  of  equity 
would  not  compel  the  trustees  to 
join  ;  but  that  they  might  safely  do  s«^ 
if  tiiey  thought  the  proposed  arrange- 
MtBtf  mm  svd^  as  ia  a   fair  and 


act  €A  trustees  in  faTour  of  a  person  who  was  not  within  the  con-  APPENDIX, 
sideration  of  the  settlements.  In  the  case  of  Else  v.  Osborne^ 
a  Vem.  754.  1  P.  W.  387.  Michaelmas  1 7 17,  the  Court  approved 
the  conduct  of  trustees,  joining  with  the  first  son  tenant  in  tail,  to 
destroy  contingent  remainders.  And  in  the  case  of  Frewin  ▼• 
Charlton,  £q.  Ab.  386,  the  trustees  were  directed  to  join,  but 
this  was  in  contemplation  of  a  marriage,  and  to  remedy  a  blunder 
in  the  settlement,  i)y  which  the  term  for  securing  daughters  por- 
tions was  limited,  subsequent  to  the  estates  tail  to  the  sons,  fhe 
next  case  was  Winnington  v.  Foley ^  1  P.  W.  536,  in  which  the 
Court,  for  the  purpose  of  a  new  settlement^  and  in  contempIatioQ 
of  a  marriage,  decreed  the  trustees  to  join ;  but  in  TwDnskend  t. 
LawtoH,  before  Lord  King  in  1726.  2  P.  W.  379.  Sel.  Ca.  in  Ch. 
71,  the  Court  refused  to  interfere.  The  last  case  which  has  been 
mentioned  is  fVoodhouse  v»  Hoskins,  3  Atk.  22(a);  in  this  case 
Lord  Hardmcke  refused  to  compel  the  trustee  to  join,  not  think- 
ing it  a  case  in  which  the  trustee  ought  to  be  compelled^  and  he 
remarked  that  the  case  of  Winnington  v.  Foley,  was  to  make  a 
marriage  settlement,  and  so  to  continue  in  effect  the  uses  of  the 
old  settlement,  and  after  the  uses  of  the  new  settlement  were  senred 
the  estate  was  limited  to  the  old  uses.  From  this  ? iew  oi  the  cases 
determined  the  reason  of  them  seems  to  be,  thatwrhen  the  eldest 
son  tenant  in  tail  is  of  age,  and  about  to  marry,  and  thus  continue 
instead  of  destroying  the  purposes  of  the  settlement ;  and  in  some 
cases,  where  there  has  been  particular  distress,  under  particular 
circumstances  which  ought  to  have  induced  the  trustees  to  act^ 
there  the  Court  has  interfered ;  but  where  no  such  circumstances 
have  occurred  the  Court  has  refused  to  interfere.  In  the  present 
case  I  am  called  upon  to  disturb  the  testator's  disposition,  and  for 
what  reason  ?  merely  to  disturb  it.  No  other  object  is  offered, 
why  then  disturb  the  testator's  will  i  let  the  law  take  place,  dismiss 
the  bill  with  costs  (A). 


«37 

APPENDIX. 

•  •  . 

1781. 


Cas£s  Argued  and  D£T£itatiif£i>> 


Barnard 
Laugi^ 


l^asonable  tietr,  the  trustees  would 
accede  to  in  a  settlement  of  their  own. 
t}pon  a  bill  filed.  Lord  Kenyon  held, 
that  he  ought  not  to  compel  them. 

The  doctrine  upon  this  subject  is 
extremely  inconvenient.  Trustees  are 
exposed  to  the  vexatious  demands  of 
families,,  to  the  difficultjF  of  deter- 
jniniog' whether  a  court  of  equity  will 
direct  them  to  join,  or  will  mterpose 
io  defeat  the  act  and  make  them  re« 
iponsible.  Instances  of  extreme  fiimily 
azigency  may  occur,  where  a  Court 
would  refuse  to  direct  the  destruction 
of  eontmgent  remainders,  and  in  which 
a  timid  or  hostile  trustee,  by  shelter- 


ing himself  under  its  inactiTity,  may 
work  the  greatest  mischiefs.  In  many 
such  rases  it  should  seem  to  be  the 
duty  of  the  trustee  not  to  prrserra 
but  to  destroy  the  contingent  remaia. 
ders :  at  least  he  may  be  safely  advised 
that  as  long  as  the  doctrine  of  tiie 
Court  of  Chancery  remains  so  doubtful, 
that  the  most  profoundly  learned  per- 
son that  ever  presided  in  it  declares 
himself  unable  to  deduce  the  true 
principle  from  the  cases,  (l  Ves.  Si  Bei^ 
491.)  he  would  not  be  held  chargeable 
for  an  honourable  and  conscicntioBS« 
exercise  of  his  dibccetion. 


4th  JuJ^f  1783. 

S.  D.  gave 
«£l,000  to  pur- 
chase stock,  the 
interest  to  jif.  for 
life,^thento^. 
for  life;  at  his 
decease  to  tes- 
tator's godson  £•• 
and  at  his  death 
to  be  divided 
among  his  bro- 
thers equally ; 
8.  was  dead  at 
the  time  of  the 
will  made;  a  son 
of  fV,  bom  af^r 
testator's  death, 
who  would  have 
been  a  brother 
ofi^.had  he  lived, 
shall  take  a  share 
in  the  ^5,CX)0» 
The  testator  also, 
bv  a  codicil,  gave 
•t4,000  to  L.  for 
life,  and  in  case 
he  had  no  chil- 
dren, to  revert  to 
H'.'s  children ;  a 
daughter  of  W. 
who  was  alive  at 
the  time  of  the 
codicil  being 
made,  but  Sed 
before  IV,  had  a 
vested  interest, 
which  was  held 
transmissible  to 
her  representa- 
tive. 


DfivisME  V.  Mellck 

CfTETHEN  DEVISME,  of  Canton,  m  China,  made  h\w 
^  will,  12th  December,  1763,  and  appointed  his  brother  LetsU 
JDeviime  and  the  defendant  Mello  executors.  He  made  a  codicil,. 
90tia^  March,  1770,  taking  notice  of  his  will^  and  that  he  had 
thereby  dbposec^of  most  part  of  his  effects^  and  ibat  he  had  since 
increased  his  fortune,  and  by  the  codicil  he  gave  as  follows  ;  vht. 
''  I  give  and  bequeath  a  further  sum  of  £5flOO  sterling  to  purchase 
stock,  and  the  interest  to  be  paid  to  my  naother  Marianne  Devisme-^ 
at  her  death  the  interest  to  be  paid  to  my  brother  fVilliam  Devisme, 
and  at  his  demise  to  my  sodson  Stephen ;  at  his  decease,  if'  before 
he  is  of  age,  to  be  divid^  among  his  brotliers  equally:**  And  ano- 
ther bequest  is  contained  in  the  codicil  as  follows :  '^  To  my  brother 
hefsis  Devisme^  «£4,000  to  buy  stock,  to  enjoy  the  income  during 
life^  and  in  case  he  does  not  marry  and  leave  children,  to  revert  to 
my  brother  fVilliam*8  children  in  equal  parts  :**  And  he  gave  the 
residue  of  his  whole  estate  real  and  personal  to  his  brotlier  Williank 
Devisme,  and  appointed  him  sole  residuary  legatee  of  his  codicil. — 
Stephen  Devisme  the  testator  died  2d  November,  1770. — L^irts 
Devisme  renounced  probate  of  the  will  and  codicil,  William  De- 
visme and  Arnold  Mello  proved. — Stephen  Devisme,  the  godson 
of  the  testator,  died  an  infant  of  four  years  of  age,  26th  February, 
1770,  in  the  life-time  of  his  father  tVilliam  Devisme  and  of  the  tes- 
tator, and  before  the  date  of  the  codicil,  having  at  the  time  of  his^ 
death  two  brothers,  the  plaintiffs  fViUiam  and  James,  who  were 
his  only  brothers  at  the  time  the  testator  made  his  codicil,  and  at 
the  time  of  the  testator's  death. — 'The  plaintiffs  fViUiam  and  James, 
and  Elizabeth  and  Sophia  Devisme,  who  died  4th  January,  1 774> 
were  the  only  children  of  William  Devisme  testator's  brother,  liv- 
ing at  the  time  the  testator  made  his  codicil  and  at  his  decease ; 
Lewis  Devisme,  brother  of  the  testator,  died  4th  September,  1776, 
unmarried  and  without  issue ;  at  his  death  William  had  no  children 
except  the  plaintiffs* — Marianne  the  mother  dkA  I6th  February, 

1779* 


Ill    THE  HiOft   CoVHT  of  CbANCBEY. 

3779* — William  Deoizme^  the  father  of  the  plaiutiffs,  died  l6th 
February f  1781,  leaving  the  piaintifiii  aod  the  defendant  ^/M/reiv 
DevismBf  who  was  born  2l8t  October ,  1778,  after  the  death  of 
testBLloT  Stephen  Devisnief  and  after  the  death  of  Levii  Devisme; 
the  family  pedigree  therefore  stood  thus : 

Mariannb  DbviikSi 


died  16tb  Fffrmory, 


1779. 


Stbphbii, 

Testator, 

died  td  November^ 

1770. 


Lewis, 

died  4th  Septimber^ 
1776. 


William, 

died  16tii  Jatmuy^ 

1781. 

I 


William,    Jambs,    Elizabeth,     Sophia,        Stbphbh,       Andreit, 
Plaintiff.     Plaintiff.      Plaintiff.  died  Godson,        Defendant^ 

4th  Jan.  1774.  died  born 

«6th  Fe6. 1770.  21stOcM778, 

J 

The  family  had  set  apart  the  two  sums  of  £5,000  and  £4,000, 
and  applied  them  in  the  purchase  of  stock,  and  the  produce  of  the 
first  being  £5,500, 3  per  cent,  annuities,  stood  in  the  names  of 
Mello  and  Blaquiere^  and  die  second  being  X^^Afy^^  3  per  cent, 
annuities,  in  tlie  name  of  Mello  only. 

The  bill  prayed  that  the  rights  and  interest  of  plaintiffs  in  the 
£5^00  and  <£4,400,  annuities,  purchased  with  the  £5fiO0  and 
£4,000  might  be  ascertamed,  that  the  shares  of  the  plaintiffs  tVil" 
liamuud  James,  who  had  attained  ^1,  might  be  transferred  and 
paid  to  them,  and  the  share  of  the  plaintiff  Elizabeth  secured  for 
her  benefit. 

At  the  hearing  of  the  cause  it  was  contended  for  the  plaintiffs, 
that  they  alone  were  entitled  to  the  whole  of  both  funds ;  that  An- 
drew  Devisme  being  bom  after  the  death  of  Stephen  the  godson  and 
of  the  testator,  could  not  take  any  part  of  the  £5,000  by  the  de-* 
scription  of  a  brother  of  Stephen ;  and  that  being  bom  after  the 
death  of  Lewis  Devisme,  as  well  as  after  the  death  of  the  testator, 
he  could  take  nothing  in  the  «£4,000.  .That  Sophia  having  died 
inihe  life-time  of  Lewis  could  take  nothing  in  the  £4,000,  and  as 
Steohen  the  godson  died  in  the  life-Ume  of  the  testator,  no  interest 
in  mat  sum  passed  to  him;  nor  was  the  share  which  he  would  have 
been  entitled  to,  if  living,  to  be  considered  as  lapsed  and  fiiUiog 
into  the  general  residue. 

On  behalf  of  the  defendant  Andrew  Devisme,  it  was  contended 
that  he  was  entitled  to  a  share  of  the  £5,000,  having  been  born  be* 
jfore  the  fund  was  distributable.    It  was  insisted  that  in  this  case 
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the  disposition  of  the  £5,000  in  case  of  die  deeth  of  Stephen  die 
godson,  though  in  wonds  to  the  brothen  of  Stephen,  yet  was  to  be 
considered  as  a  dbposition  in  favour  of  jtoim  afWUlUtm  Devhm 
|tbe  brother  of  the  testator ;  and  that,  in  that  eharaeler,  &e  testa- 
tor meant  a  bounty  to  the  plaintifis  William  and  Jame$;  and  that 
therefore  though  Andrew  was  never,  strictly  speaking,  a  brother 
of  Stephen,  he  might  nevertheless  take  under  that  designation. 
That  the  word  brothers,  as  well  as  the  words  children  and  som, 
was  general,  and  would  extend  to  all  brothers,  unless  it  appeared 
the  intuit  of  the  testator  was  to  use  it  in  a  limited  sense.     1  hat  it 
had  been  the  aim  of  courts  of  justice  to  limit  such  general  words 
for  the  sake  of  convenience ;  but  their  guide  in  all  cases  had  been 
the  intention  of  the  testator,  where  that  intention  was  consistent 
with  the  rules  of  law.    Where  a  gift  was  immediately  to  take  ef- 
fect, in  all  its  consequences  at  the  death  of  the  testator,  there  the 
persons  who  answered  such  general  description  at  the  time  of  the 
testator's  decease  were  alone  to  take,  because  that  must  be  the  in- 
tention of  the  testator ;  but  where  a  gift  was  not  immediate,  there  it 
was  not  so  evident  that  the  testator  meant  to  control  the  extended 
meaning  of  general  words,  and  they  might  have  their  operation  at 
a  time  subsequent  to  his  deadi.    If,  therefore,  the  thing  given  was 
subject  to  circumstances  which  prevented  »i  immediate  distribu- 
tion, as  a  prior  interest,  a  power  of  appointment,  or  a  contingency, 
general  words  used  in  the  gift  tnight  have  their  full  latitude  till  the 
gift  actually  took  effect  by  division  of  the  money,  provided  the  in- 
tention of  the  testator  did  not  appear  to  the  contrary ;  and  diey  might 
•operate  to  delay  the  division,    if  the  intention  of  the  testator 
to  continue  this  extended  meaning  to  a  more  distant  period  was  de- 
clared, and  that  intention  was  consistent  with  the  rules  of  law. 
In  support  of  the  first,  that  the  word  brothers  of  Stephen  was  to 
be  construed  as   describing  sons  of  William,  it  was  urged  that  the 
words  were   used  merely  as  words  of  relation  to  Stephen,  whose 
name  was  the  antecedent;  but  that  it  was  obvious,  from  the  terms 
of  the  bequest,  that  the  object  of  the  testator^s  bounty  in  the  whole 
bequest  were  William,  to  whom  the  property  was  given  for  life, 
and  his  sons,  that  there  Was  a  clear  intention  to  prefer  Stephen  as 
the  godson  of  the  testator,  to  the  other  sons  of  fFt7/f am;  but,  in 
case  Stephen  coukd  not  take,  there  was  no  intention  of  further  pre- 
ference of  any  son  of  Williams  That,  from  the  state  of  WillianCn 
family,  the  testator  must  have  had  in  contemplation  the  probabili^ 
of  the  birth  of  other  sons ;  and  that  consequently  Stephen  might 
have  other  brothers  besides  those  in  being,  and  that  it  could   not 
have  been  his  intention  that  the  death  of  Stephen,  sooner  or  later, 
if  he  could  not  take  the  benefit,  should  have  any  operation  on  the 
extent  of  the  provision  intended  for  other  sons  of  William.    To 
^w  the  ground  for  the  rest  of  the  argument  several  cases  were 
cited. 

In 


V  Id  support  of  the  asB^rtion  that  general  wordsi  in  a  be^pHfH,   ^M^SMOfit* 
were  to  be  construed  as  used  in  tlidir  most  extended  vense^  tiatetfs  "1^ 

the  intention  of  the  testator  appeared  to  the  contrary,  or  the  rules         '^78fi« 
-ef  law  and  the  vecesnty  of  preventing  a  suspefislon  of  rights  ob-       ]f^!!^^!!lu 
Jiged  the  Court  to  deckle  against  the  testator's  intenUon,  the  oa^  .J| 

of  BaHlei  v.  Lynchy  ait  the  RoUt,  126th  May,  1757,  (stated  ante,  UmtM^ 
p.  550,  iiote%  and  Congrevev.  Congreve,  (ante,  p.  550.)  Rdbetts 
V.  Higman,  (ante,  p. 53 1,  n.)  BalmDinv^Karver,  (sfnce recited 
byMr.-Cowper,)  after-bom  t:hildr0n  were  l€^  in  to  take,  ura^ 
xited  from  manwKsript  notes.  From  the  printed  bdoife  ^veral 
cases  were  also  mentioned,  16  shew  that  general  words  might  hsn^ 
their  AiU  operation  delayed  aaitil  the  tiatie  when  the  Aind  was  to  be 
diatributedi  Thus  in  Hardingv. Gkfpf  1  Atk.  469.  ^ere  the 
testator  gave  his  personal  estate  to  his  wife,  desiring  het"at  fa^ 
death  to  dispose  of  the  same  among  his  nearest  relations,  and  she 
made  no  appointment;  it  was  deteraoined  diat  the  prop^ty  vested 
in  such  relations  of  the  testator  as  were  his  neKtof  kin  ai  the  death 
:of  Ats  wife,  when  the  distribution  was  to  take  place.  So  in  Lotd 
Teynhamv.  Webb,  dVes.  l^B.  the  diaracter  6f  yoiing^r  son  was 
necessary  to  continue  till  the  time  of  payment.  Upon  the  same 
principle  the  case  of  the  Dnke  cf  Marlb&roughv*  Lord  Godatphitf, 
^Ves,  61.  was  determmed,  %here  Lord  Sunderlattid  pn^  £SO,O0O 
4o  his  wjfe/or  her  lifey  and  ^i^ef  her  death  to  be  di^rbuted  among  ] 

Bttcfa  of  his  children,  and  in  such  proportions  as  she  shoatd  by  deed 
or  will  appoint.  She,  by  mil,  appointed,  and  two  of  the  ap* 
pointees  died  in  her  life-time.  It  was  determined  that  appoint- 
ment to  them  could  not  take  effect.  In  the  case  of  Coleman^. 
Seywaouty  iVes.  d09«  it  was  determined  that  a  younger  chHd,  be^  [  ^^1  J 
come  an  elder  after  the  death  of  the  testMor,  should  take  upon  a 
eift  to  younger  children ;  but  there  the  gift  was  immediate ;  otid 
Lord  Hardwicke  observed,  that  tjie  construction  might  have  been 
different  if  the  money  had  been  given  to  the  mother  for  her  life. 
And  in  Horsley  v.  Chaloner,  2  Ves.  83.  the  gift  being  immediately 
.to  be  paid  to  the  children  at  21,  the  Master  of  the  Rolls  held  a 
child  born  after  the  death  of  the  testator  should  not  take;  but  in 
Graves  ▼•  Boyle,  1  Atk.  509*  where  a  life  interest  in  the  proper^ 
was  first  given,  it  was  determined  that  children  bom  after  the  death 
of  the  testator,  during  the  continuance  of  the  life  interest,  should 
lake  under  general  words.  In  Maddison  v.  Andrew,  1  Ves.  57. 
where  the  testator  gave  £300  to  the  children  of  his  sister  Sarah, 
to  he  equally  divided,  share  and  share  alike,  at  their  ages  of  21,  or 
marriage,  and  failing  the  share  of  sCny,  to  the  survivor ;  and  failing 
lier,  shares  of  all  to  another  sister,  Graces  Sarah  having  only  one 
child  at  the  time  of  the  will,  and  the  testator  having  given  it  to 
thildren,  with  bene6t  of  survivorship,  and  given  it  over  to  another 
family,  upon  an  event  which  he  must  have  intended  to  be  the  fai^ 
fare  of  all  Htve  cfaildrto  of  Sarah^  Lord  Hardwicke  thought  thi^  be- 
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qnesty  thou^  immediate,  must  be  oohstraed  to  be  for  the  beiefit 
of  all  the  children  Sarah  might  have. 

On  behalf  of  the  defendant  EKzabeih  Demtme,  as  administii- 
trix  of  her  daughter  Sophia,  it  was  contended,  that  SopAia  took  a 
transmissible  interest  in  the  £4,000  under  the  words  '*  to  revert  to 
my  brother  Williani%  children  in  e^ual  parts.*'  Sophia  bdng  fif- 
ing at  the  death  of  the  testator,  died  before  Lewis  Detrimu,  the 
tenant  for  Ufe^  for  though  the  bequest  was  8ubJ|ect  to  a  contin- 
gency, that  contingency  did  not  affect  die  capaci^  of  Sophia  te 
take  at  the  d^th  of  the  testator,  if  the  contingency  had  tbui  hap- 
pened, and  therefore  according  to  £tfir  ▼•  Wiihen,  For.  117*  snd 
several  other  cases,  her  interest,  though  contingent,  was  tranaaus- 
sible  to  her  representative. 

Xonl  C&mc^/for  was  of  opinion  that  he  was  obliged  to  say  the 
words  in  the  bequest  of  £5flOO  to  brothers  of  Signtoi  were  not 
confined  to  those  who  were  his  brothers  at  the  time  of  making  'the 
codicil :  that  the  testator  must  have  had  in  contemplation  other 
sons  comuig  into  being;  that  the  intention  of  the  testator  a|qpeared 
to  be  to  make  an  aggregate  description  of  a  part  of  the  family  of 
WiUiam  by  the  name  of  brothers  of  Stephen,  as  if  he  had  used  the 
words  male  children  of  WiUiam,  that  he  made  use  of  the  word  bro- 
thers merely  by  relation  to  the  antecedent,  the  name  of  Stephen 
used  in  the  former  part  of  the  bequest,  and  that  he  could  not  other- 
wise have  described  the  sons  of  William  but  by  a  circumlocution; 
he  therefore  declared  diat  Andrew,  being  bom  before  the  time  of 
distribution  of  the  fund,  was  entitled  to  a  share  of  the  £5,000.  He 
was  also  of  opinion  that  the  representative  of  Soj^ia  was  entitled 
to  a  share  of  the  £4^000  •  (a). 

*  Note.    Vide  jposty  Gilmare  t.  Sevang— and  Vmtr  v*  FnmetM,  voL  ii.  p.  658. 

In  the  cmse  of  S&ngUton  v.  SingUt<m,  GUbertf  and  oiker$y  S4tb  Feftmory,  1784^ 
EUxabeth  Palmer ,  by  will,  llUi  Jwm,  1757,  jnye  ber  real  estates  to  trustees  for 
^y^  hundred  years,  npon  trust,  for  raising  xiMX),  lor  better  seeoring  ber  debts, 
and  other  purposes,  with  remainder  to  trustees  for  one  thousand  years,  in  tmst^ 
to  repay  tne  ^200,  and  raise  annuities,  and  subject  to  the  terms ;  the  gare  the 
estate  to  oU  and  eioinf  the  ckUd  and  diUdren  of  her  brother  Tkomu  GUkertt  and 
the  heirs  of  the  body  and  bodies  of  such  child  or  children,  as  tenants  in  common, 
if  more  than  one,  in  equal  proportions;  and  in  case  of  ikilure  of  issue  of  the 
1>odics  of  such  child  or  children,  whose  iune  should  so  fail,  to  every  ihe  remmmmg 


(a)  Lord  AUxmley,  in  Godfrey  ▼.  Do- 
ins,  6  Ves.  49,  observed,  that  this  case, 
which  seems  to  have  settled  the  law  upon 
the  subject,  received  great  considera- 
tion from  Lord  Tharloio.  It  establishes, 
that  where  a  testator  gives  any  legacy 
or  benefit  to  any  person,  not  as  permma 
deeigmetay  but  under  a  qualification 
and  descriptiott  at  any  particular  time, 
the  person  answering  that  description 
^  ihat  time  is  the  person  to  chum ; 


and  if  there  are  any  persons  answering 
the  description,  they  are  not  to  wait 
and  see  whether  an^  other  persons 
come  tn  esse  .*  but  it  is  to  be  divided 
among  those  capable  of  taking,  when, 
by  the  tenor  of  the  will,  he  intended 
the  property  to  vest  in  possession.  See 
the  general  cases  upon  this  doctrine 
collect^  and  arranged  in  a  note  to 
^adreirs  v.  Partwgien,  post,  vol.  iii. 
401. 
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dffen  of  John  and  JmuAyton  then  bom.  bnt  they  had  arterwardt  three  other 
childrcDy  Hmmah^  Jtau^  and  EMaubetki  all  born  after  the  death  otManf  Lie,  tiie 
wile. 

Hit  Honour  (Sir  lioyd  Kmufm)  declared,  thai  the  Uitereal  in  tiie  retidne  of 
the  testator's  perKMial  estate  vested  abiolntely  hi  the  three  children  of  Jsftm  and 
J««ilyt<m,  Who  came  into  fsse  doring  the  life  of  Afory  l4f|  and  that  those  bora 
after  w^re  not  entitled  to  a  share* 
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€hild  or  ckildren  of  the  said  ThamMi  Omeri,  and  to  the  heirs  of  the  bodv  and     APPENDIX. 

iiodies  of  all  and  every  snch  child  and  children,  if  more  than  one,  to  take  as  " 

tenants  in  common ;  and  if  there  ehnUd  be  a  faHtme  qf  ieaue  of  all  tmeh  eMUremf 

or  if  there  slionld  be  bnt  one  snch  child,  then  to  snch  remaining  or  only  child ; 

in  default  of  such  issue,  to  her  brother  the  said  Thomas  Gilbert  for  life,  with 

temainders  over :  And  she  directed  the  remainder  of  her  personal  estate  to  be 

placed  at  faiterest,  and  subject  to  annuities,  and  she  gave  it  to  all  and  erery  the 

child  and  children  of  her  brother  Xhomos  Gtlfreri,  who  should  U?e  to  attain 

twenty-one,  such  children,  if  more  tlnm  one,  to  take  equally,  if  only  one,  then 

ooch  only  diild,  and  if  there  should  be  no  such  children,,  or  none  ytho  should 

attdn  twenty-one,  then  she  desired  her  personal  estate,  and  the  residue  of  the 

tents  and  profits  of  her  real  estate,  to  be  distributed  amongst  her  next  of  kin. 

TkmmeGiiberi  had  two  children,  IZidbcrd  md  EUxabeth^  bom  before  the  deatb 

df  the  t^tatrix,  and  three  children,  Shuamtaht  Thonuu^  and  Edwmrd^  born  after 

the  death.— The  bill  was  broucht  by  the  plahitiff,  the  daughter  of  AcsaRae4, 

who  died  before  twenty-one,  claiming  the  boiefit  of  her  mothn^s  sujppoted  share 

of  .the  real  estate  of  the  teatatrix,  as  churning  the  share  as  heur  of  the  body  of 

her  mother. 

lard  ChmedUr  was  of  opinion,  tlmt  tliere  was  no  pouit  of  tSme  lo  tlus  case  to 
which  the  words  ell  md  SMTv  IA«  dktW  end  dkOdrsn  of  TJbsmos  GiOeri  could  be 
confined,  except  the  death  of  the  testatrix,  and  therefore  determined  that  the 
pfadntiff's  mother  AmmmA,  who  was  bom  after  tiie  death  of  tiie  testatrix,  could 
have  no  share. 

Aftm  ▼.  Aftm^t  Rolls,  14th  Ftftraertf,  1787.  Geergi  Las,  by  will,  dated 
10th  OeteheTf  I76t,  bequeathed  to  his  wire  Mary  Lee,  the  residue  of  his  real  and 
pefienal  estate  fir  ijfs;  ead  tfter  her  detiih  he  gave  the  same  to  tlie  children  of 
lir.  JsJksiilytoi  and  his  wife  June,  to  be  eqoaOT  divided  aaMngst  them  the  sahl 
Jame  Afften'B  children,  and  not  any  children  or  any  other  marriage  by  either 
party.— The  testator  died  15th  Deeembetj  l7Gt,  without  issue.--iliary  JLee,  hia 
widow,  died  nth  AorU^  1763.— At  the  death  of  the  testator  and  lib  widow, 
Aytemj  9fuammh  Aytcm^  and  MaryAytom  (shice  dead),  were  Ibe  only  chil- 


TV 


&4ar 


CAftti  AlKSOflD  ANil  DtTMIBIIIfB^ 


APPENDlV. 


^i»^^ 


i7B%., 
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function  pwnt- 
•d  to  restrain  de- 
lendant  from  re* 
coTering  a  de- 
■land  from  one 
of  the  plaint!  Ay 
be  having  repre- 
sented to  the 
agent  of  the 
otlier  plaintifli 
(on  a  treaty  of 
■HUTiagewith 
kit  daughter) 
tkat  there  was 
ao  inch  demand 
Gristing. 


rIE  pl^intiffis  filed  their  bill  and  tb«  Mlowiiig  case  appcaral 
oa  tbip  .fl^eodaojtfs  aAS  wer : 

In  June  TTT?,  the  plaintiff  Neville,  who  was  the  aim  and  btir 
apparent  of  Lord  Abergavenny ,  became  acquainted  with  tlie  de- 
faadanty  wbp  wasi  a^  attorney,  afpfl  Uiey  bad  ai^veral  tranaactioaa 
tegether,  the  principal  objfeci  of  lahicb  was  (be  raiaiiig  money  ti» 

In  June  1781|  Mr.  Neville  having  paid  bis  addreaaea  to  many 
tl^e  i^i^htetr'  of  ^  the  phi^itiff  ^oMmon^'  the.  dafeodaiit  waa  m- 
qii^fitad!  by  Mx*  JVwWi?  lia.  Wk^  up  a  statr  of  Ifis  aAiura  jto;  hpr* 
b^fona  Mr* RMmoi^\Mch  tba^  deiE^ndjwi^  ifi^ip  tbe  jonount  oj" 
J^flOOf  including  demands  of  the  defendant  on  Mr;  NeviUe  ^ 
a.coiwidc;rabIa,  ajpAQuat;  ^nd  n^c^tings  were  bad  to  aettle  this 
state'  of  debts  betiaeen  Neville  ajoid  the  def^^odaQt,  and  BtiUher, 
ar^OTher  persottemplojedby  !V^fei  and  who  had  a  oonaideraUe 
demand  on  Neoine;  and  in  the  course  of  their  conversations  it  ap* 
peared  that  the  demands  of  Butcher  were  stated  below  their  real 
aipoimti  and  that  there  wem:  dibta  not  inAloded  in.  tha  amount ; 
hij^Jfenilh  rei^ented  to  the  deijendiuit  and  Butcher,  ilbmt  be  had 
assured   Robinson  that  his  debts  ih  the  whole  did   not  exceed 
«£l8>000|and  that  he  was  very  sure,  if  JSofttmon  knew  that  his 
debts  were  so  enormous,  he  would  hesitate  consenting  to  the  mar- 
riage ;  although  he  was  sure,  after  the  marriage  had  taken  place, 
that  he  would  pay  the  full  amount  of  Neville  s  debts,  that  he  had 
obtained  the  consent  of  the  lady  and  her  friends,  and  of  his  friends ; 
that  he  should  be  unhappy  and  ruined  unless  the  marriage   took 
effect,  and  that  he  saw  no  other  mode  of  effectii^  it  but  by  per- 
suading the  defendant  to  forego  making  a  claim  of  his  whole  debt 
due  to  him  from  the  plaintiff  rfevUle,  and  by  persuading  Butcher 
to  forego  claiming  a  p^rt  of  his  demand*    The  defendant  was 
prevailed  upon   by  the  Entreaties  of  Neville  to  conceal  bis  debts 
from  Mr.  Robinson,  aild  to  omit  the  same  in  the  amount  of  the 
debts  of  Neville,  to  be  made  out  and  delivered  to  Mr.  Robinson ; 
having  received  from  Neville  assurances  that  the  debt  due  to  the  de- 
fendant should  be  paid  or  considerably  reduced  out  of  the  income 

^'^WUmot  V.  Woodhouie,  post,  vol.  iv.  Srr.^Eutabrook  v.  S€oit,  3  Ves.  456. 
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irl^ichhis  father  Lord  Abergavenny  wad  Mr.  Itoftimonhad  ligreed    AfmsSDlXf 

to  allow  him ;  and  that  Robinson  had  agreed  to  give  Neville.         ""^^ 

£50,000,  with  his  daughter,  and  to  make  hia  annual  income  V7B9* 

ifSfiOO  a  year.    An  account  was  delivered  by  the  defendant  to 

ffeville  of  money  received  and  paid  by  tbe  defendant  in  some  an- 

iUiity  transactions,  which  was  examined  by  Mr.  Atkinsonf   as  a 

fii^eDd  of  Mr.  Robin»on,  but  not  finally  settled ;  and  particularly 

Ac  defendant  told  Atkinson  that  he  had  a  considerable  demand  on 

TSevilkf  for  business  done  in  his  profession,  and  for  money  ez« 

Pf|nd9d  in  his  business ;  he  was  then  BAed  by  Atkinson  it  he  had 

any  other  demands  on  NepiUe,  and  said  he  had  not,  in  pursuance 

of  his  propise  to  Neville  to  conceal  his  demand  from  Robinson^ 

On  the  4th  of  Qc/ofrer,  1781,  Mc  Neville  was  married  to  Misa 
Robinson^  and  th^  foct  was,  (though  the  answer  denied  any  know*- 
le4ge  of  it,)  that  by  indenture  i^Qth  September ^  I78.I9  previoua 
tp  the  marriage,  it  was  declared  that  a  sum  of  J?  18,000  paid  into 
Ae  haq^.  of  a  banker  in  the  name  of  tbe  plaintiffs  Robinson  and 
S^lelf/^  w4;  fn^tioped  'm  ibe{gpt|jkmffi|t  on  the  marriage  of  Mr.  Ne- 
vilU  ai^d  Mips  R^bi^^n^  shoiild  b^4|)plie4  to  redeem  the  annuitiea 
a^d  pay  the  d/ebt^  granted  and  ^XMatracted  by  Mr^Neoille  previoua 
to  his  marriage,  and  that  if  diisre  should  be  a  auiplus  it  riiould  be; 
paid  to  trustees  in  the  settlement.  After  the  marriage  tbe  «£  18,000 
WHI  ^ppl^d  in  discharging  deoiapda  on  Mr.  Neville,  together  with 
a  fiirther  sum  advanced  by  Mr.  Atkinson  for  that  purpose,  and  the 
^efendi^t  was  eipploy^^d  tojpay  several  of  those  demands  consisting 
of  tradesmen's  bUls,  he  also  paid  to  a  person  who  lived  witb 
Mr.  Neville  before  his  marriage  ;£417  which  was  repaid  by  Mr.  At-- 
kiutson^  flid  the  d^feidfint  oe  thifl  occaaion  rdusiag  to  give  a 
receipt  in  full  of  nil  d^nvuid^^  ^m  asked  by  Aikittfon  if  he  had 
any  other  demands,  and  he  said  he  had  not. 

.  A^  these  traaiac^iops  tiiotdefepdtnt  clauHed  of  NemUe  a  debt 
to  ^hi9  amount  of,£^J99^  I6l*.6^  exclusive  of  intesest,  and  also 
exclusive  of  his  demand  for  his  fees  gad  chsbunstemeats  in  business 
and  it  appeared  that  he  had  a  bond  from  Neville  for  £1,000  in 
part  securi^  for  hisi  demands  ;  purl  of  this  demand  was  for  money 
advanced  subsequent  to,  the  marriage.  The  bill  prayed  a  general 
aiccount,  offering  to  paywhat,,  if  any  things  sbould  appear  justly 
due,  that  the  bond  m^t  be  delivered  up,  msd  an  m junction;  and 
it  appeared  to  fonnd  a  claims  tfaMi  salie^  on  suggeations  that  the 
demand  of  the  defendant  was  not  in  lAa.  ongm  just,  rather  than 
upon  the  ground  of  fi;aud  in  the  concealmeot,  by  tbe  defeodaat^ 
of  his  demand  on  tbe  plaintiff  NsviUe. 

Upon  the  answer,  a  motion  was  made  by  Mr.  Attwme^Genmml 
{Kens/on)  for  an  iaJ!»nction^  and  be  founded  Us  motion  on  tbe 
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Cases  Abo^bd  aKd  Dbtbeiumeit 

ground  of  fraud,  he  principally  relied  on  a  case  of  Turtont 
BensoHf  1  P.  W.  496.  and  Redman  ▼.  Redman,  1  Vem.  548. 

Mr.  Scott f  on  the  other  side,  contended  that  this  case  differed 
fpom  any  former  case.  He  considered,  and  it  Was  admitted,  that 
the  defendant's  demands  in  the  way  of  business  and  for  money  ad- 
vanced since  the  marriage  were  indisputable ;  and  that  die  only 
doubt  was  as  to  the  debt  due  to  the  defendant  before  the  marriage, 
vhich  it  was  alledged  had  been  fraudulently  concealed  froai 
Mr.  Robimon  to  induce  him  to  consent  to  the  marriage.  With 
respect  to  this  demand,  he  endeavoured  to  distmguish  the  case  of 
the  defendant  from  any  case  apparently  similar  which  bad  been 
before  the  Court ;  insisting  that  these  cases  had  either  been  where 
the  consideration  of  the  original  contract  was  bad,  as  marriage- 
brocage  bonds,  or  thev  had  been  where  a  parent  had  bargained  for 
his  child  upon  an  article  in  which  he  had  been  deeeived ;  but  in  this 
case  the  original  contract  was  good,  as  the  foimess  of  the  defen« 
dant's  demand  was  not  disputed,  and  it  did  not  appear  that 
Mr.  Robinson  had  been  deceived  in  an  article  upon  wmch  be  had 
bargained  in  behalf  of  his  daughter,  as  it  did  not  appear  that 
Mr.  Robinson  had  made  the  amount  of  tfie  debts  of  Nevitk  a 
positive  condition  in  the  treaty  for  the  marriage. 

In  order  to  found  the  injury,  it  ought  to  appear  from  the  an- 
swer, 

First,  That  in  point  of  foct  Mr.  Robinson  did  make  it  a  term 
agreement  that  Mr.  UevUWt  debts  amounted  only  to  «£l8,000 : 

Second,  That  the  defendant  knew  that  he  so  did :  ^ 

Third,  That  knowing  this,  the  defendant  had  conveyed  to  Rxh 
bifuon  a  misrepresentation,  under  the  influence  of  which  Robinson 
had  actually  agreed. 

Lord  Chancellor  haid  at  first  considerable  doubts ;  but  afker 
looking  into  the  cases  with  considerable  attentioD,  he  delivered  his 
opinion  to  the  following  effect : 

He  observed  that  Mr.  Scott  had  attempted  to  distinguish  this 
case  from  any  of  the  former  cases  apparendy  sinlilar,  npon  this 
ground :  that  in  all  those  cases  the  parent  had  stated  an  article  in 
which  he  had  been  deceived,  and  had  bargained  upon  that  article; 
here  the  defendant  confessed  a  confedieracy  to  cheat  Robinson  ^  that 
Neville  bad  told  him  that  he  had  represented  his  debts  to  Robinson 
as  not  exceeding  ^18,000,  and  that  he  was  sure  that  if  Robinson 
knew  the  amount  of  his  debts  he  would  hesitate  consenting  to  the 
marriage ;  but  non  constat  that  Robinson  had  ever  insisted  that 
j€18,000  should  be  the  extent  of  the  debts  of  Neville.  His  Lord- 
ship said  he  could  not  make  the  distinction ;  he  would  not  lay  it 
down  as  a  rule  that  fraud,  in  cases  of  this  nature,  must  be  upon 
*  an 
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an  article  expressly  contracted  for.  If  any  man  upon  a  treaty  for  APPENDIX, 
any  contract  will  make  a  false  representation*,  by  means  of  which 
be  puts  the  person  bargaining  under  a  mistaJce  upon  the  terms  of 
bargain,  it  is  a  fraud ;  it  misleads  the  parties  contracting  on  t)ie 
•object  of  the  contract.  It  has  been  ssdd  here  is  no  evidence  of 
actual  fraud  on  Robinson,  but  only  an  admission  of  a  combination 
to  defraud  him.  A  court  of  justice  would  make  itself  ridiculous 
if  it  permitted  such  a  distinction :  misrepresentation  of  circum- 
stances is  admitted,  and  there  is  positively  a  deception.  His 
Lordship  then  adverted  to  the  case  of  Gale  v.  lAtido,  1  Veni.  475, 
and  observed  that  there,  upon  a  treaty  for  a  marriage,  the  woman 
not  having  so  great  a  portion  as  the  man  insisted  upon^  prevailed 
upon  her  brother  to  let  her  have  £\Q0  to  make  up  her  portion, 
and  gave  him  a  bond  for  repayment  of  it :  the  marriage  was  had ; 
and  the  husband,  who  knew  nothing  of  the  bond,  died  without 
issue :  the  wife  survived,  and  after  her  death  and  the  death  of  the 
brother,  the  defendant,  his  executor,  put  the  bond  iu  suit  against 
the  plaintiff,  her  executor :  the  bond  was  there  set  aside  in  her 
favour ;  a  bond  given  by  herself  and  sued  against  herself,  that  is 
against  her  representative.  A  quere  is  put  by  the  Reporter;  if  the 
condition  of  the  bond  had  been,  that  in  case  the  woman  survived 
her  husband  that  she  should  pay  it,  whether  she  could  have  been 
relieved :  his  Lordship  thought  this  would  have  made  no  differ- 
the  principle,  he  observed,  on  which   all  those  cases  had 


ence 


been  decided  was,  that  faith  in  such  contracts  was  so  essential  to 
the  happiness  both  of  the  parents  and  children,  that  whoever  treats 
fraudulently  on  such  an  occasion,  shall  not  only  not  gain  but  even 
loose  by  it :  he  then  observed  upon  the  cases  in  which  it  had  been 
determined,  that  upon  a  crimmal  act,  a  person  who  was  particeps 
erimirm  could  not  be  relieved  in  a  court  of  justice ;  and  particu- 
larly the  case  of  jTom&tiM  V.  Barne^^,  1  Salk.  22.  and  Skin.  411. 
which  was  an  action  of  indebitatus  assumpsit^  by  a  person  who 
had  paid  money  on  an  usurious  contract,  against*  the  person  who 
had  received  it.  This  he  observed  remains  in  the  books  and  is 
cited ;  but  has  been  departed  from  in  point  of  principle  and  ap- 
plication :  and  to  shew  this,  he  mentioned  the  case  of  Astley  v. 
JReunoldSf  Str.  915,  which  was  an  action  against  a  pawnbroker  for 
taking  more  than  legal  interest,  and  Moses  v.  Macfarlan,  before 
liord  Mansfield,  2  Burr.  1005,  and  Wilkinson  v.  Kitchen,  Lord 
Raym.  89.  which  was  an  action  of  indebitatus  assumpsit  for  £70 
given  by  the  plaintiff,  who  was  committed  on  two  indictments  for 
clipping,  ^c.  to  the  defendant,  a  Newgate  solicitor,  to  procure 
bis  discharge,  and  for  the  defendant's  pams :  not  being  prosecuted, 
he  brought  his  action  for  the  whole  £70,  and  upon  the  trial  the 

Question  was,  whether  money  given  to  a  man  to  be  expended  in  an 
1  use,  might  be  recovered  by  the  giver  who  was  particeps. criminis; 
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APPENDIX,    and  it  appearing  that  the  money  had  been  diapoted  of  in  bribes, 

a  verdict  was  given  for  the  plaintiff:  and  Sir  B.  Shower  cited  a 
case  where  a  bribe  was  given  to  a  custoni-house  officer  for  exempt- 
ing goods  from  payment  of  custom,  which  being  discovered^  ud 
the  goods  seized,  the  party  recovered  his  mon^  in  indebiiaius  «i- 
sumpsit.  This  however  appears  to  be  against  the  aaaertioo  of 
Lond  Hale,  at  the  close  of  the  case  of  Tomkins  v.  BameHf 
Skin.  412.  His  Lordship,  founding  himself  on  the  case  h^  had 
mentioned,  declared  his  opinion,  that  in  all  cases  where  menev 
was  paid  for  an  unlawful  purpose,  the  party,  though  partUejm  en- 
mmsy  might  recover  at  law ;  and  that  the  reaaon  wns,  that  if 
courts  of  justice  mean  to  prevent  the  perpetration  of  crimes,  it 
must  be  not  by  allowing  a  man  who  has  got  poasesaioo  to  reanin 
in  possession,  but  by  putting  the  parties  back  to  the  state  in  which 
they  were  before  (a).    And  he  considered  the  rale  as  now  clear; 
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(a)  Tills  passage  is  cited  by  Sir  HH- 
Umn  Grani,  in  Oibame  t.  WiUiamMf  IB- 
Ves.  283 ;  in  which  case,  however,  his 
Hononr  found  it  unnecessary  to  lay 
down  so  broad  a  rule.  It  seems,  how- 
ever, that  the  general  naaxim,  tliat  tn 
part  delicto  meiior  est  conditio  posaidentiSf 
does  not  always  prevnil :  or  at  least 
that  Courts,  both  of  law  and  equity, 
have  held  that  two  parties  may  concur 
Id  an  illegal  act,  without  being  in  pari 
delicto ;  and  accordingly,  in  Osbonte  v. 
WilHnmB,  and  in  several  other  cases, 
some  of  \\hich  are  there  cited,  the 
party  illegally  obtaining  a  benefit  has 
hoen  decreed  to  refnnd.  In  cases  of 
relief,  upon  grounds  of  public  policy, 
the  objecdon^  that  a  party  does  not 
deserve  the  relief,  as  bcmg  particeps 
criminis,  never  prevails;  the  public 
'  interest  requiring  that  the  relief  should 
'  be  given,  and  accordingly  it  is  given 
to  the  public  through  tliat  party. 
Hatch  V.  Hatch,  9  Ves.  298.  Shirley 
Y.  Martin,  cit.  ib.  also  3  P.  W.  75,  n. 
and  more  fally  in  Roche  v.  O'JSrtfn, 
1  Rd.  &  Be.  358.  Lord  iS^.  John  v. 
Ijody  St.  Johny  11  Ves.  536. 

There  is  another  class  of  cases,  the 
priuciple  of  which  seems  recognised 
by  the  Treatise  on  Equity,  (lib.  1.  c.  4. 
s.  6.)  in  which  relief  has  occasionaHy 
been  given  upon  a  principle  somewhat 
analo^*ous  to  that  upon  which  the 
above  cases  have  been  decided,  though 
considerable  doubt  maybe  entertained 
as  to  the  correctness  of  the  application 
of  it :  viz.  those  caees  in  which  a  party 
does  not  come  to  be  nlieved  from 
the  effect  of  an  illegal  transaction,  bat 
to  obtain,  through  the  assistance  of  a 


Court  of  Ei^ity,  an  aeeooat  of  the 
profits  of  it. 

Thus,  in  a  case  in  a  coHectSon  af 
reports  In  the  Hargrate  MSS.,  where 
tlie  plaintiif  dvewa  prize  of  <£l,OOS 
in  an  Ulegri  lottery,  wbich  had  beee 
set  up  by  defendant.  It  was  objected 
that  there  could  t>e  no  relief  hi  equity, 
the  plaintiff  and  defendant  being  eqoal 
ofienders,  as  two  gamesters  or  pirates. 
Lord  Uarcowfif  however,  thonght  the 
offenctt  bot  equal,  and  that  tbe  act  of 
Parliament  oaght  not  to  shelter  the 
defendant  firom  satisfaction,  Imt  as  tbe 
lot  was  made  op  of  two  boosea,  valued 
at  cf800,  and  a  silver  dstem,  valued 
at  offDOy  he  decreed  ttie  hoi»es  should 
be  taken  at  that  value,  though  they 
were  only  worth  «f' GOO,  be<rause  tbe 
adventurers  might  have  resort^  to 
them,  and  seen  whether  they  were  of 
that  value  or  not ;  bnt  as  to  tfale  cisiera, 
that  never  having  been  bonght  by  the 
defendant,  it  was  decreed  that  be 
should  pay  tlie  £tOO.  So,  iti  SmA  t. 
Ash^  1  Eden,  378,  Lord  Nor#Mng«oi 
directed  an  issue  to  try  whether  thnre 
had  been  an  agreement  to  carry  on  the 
game  of  £.  CK,  and  a  coatnbotion  Isr 
that  purpoae.  In  WaiU  t.  AiUm,  3 
Ves.  612,  Lord  Kosslyn  expressed  sa 
opinion,  that  both  smuggling  ttm- 
actions  and  illegal  dealingain  stad, 
might  be  brongiit  into  aceouoty  nA 
decreed  an  account  of  the  profit  of  a 
partnership  to  be  Jointly  concerned  b 
Hlegal  mauraacesb  It  is  to  be  obaervxd, 
however,  that  the  decision  in  that  rase 
has  been  ezpresslv  over-ruled  by  Sir 
»r>  GYanl  in  Khoirles  t.  ifinig^M,  ti 
Ves.  168. 

and 
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•■d  netiiidned  ft  case  of  Brmnley  y«  Smith^f  before  Lord  Mjimth   MVWmvSk 

Jieldf  1760,  where  a  bribe  was  given  to  a  creditor  of  «  batiknl(^t  

to   induce  him  to  sign  a  certificate:    he  also  mentioned,  upon  ITSS* 

the  potnt  belbre  hioiy  a  case  of  M9mt^re(fl\  in  J  762,  itom 
Mr.  Fitmer'n  notes,  in  the  hands  of  Mr.  Attofney^Gentral  (Xeil- 
jfon)  where,  in  order  to  procure  a  marriage,  a  brother  of  the  id-  TrmcVustfi. 
tended  husband  represented  that  he  was  indebted  to  the  intended 
hnsband  Ott  a  partnership  aceount,  and  gaive  a  note  for  ^1,7^, 
to  be  shewn  tp  the  parents  of  \kt  wife,  to  induce  them  to  enter 
into  the  contract;  and  the  brother  gave  a  bond  of  indenmitj :  no 
part  of  the  money  was  settled  on  the  marriage,  and  the  note  was 
their  inducement  to  the  marriage :  there  wi^re  afterwards  maii¥ 
dilutes  between  the  brodiers,  and  at  length  they  referred  iheir 
dispute  to  arbitration :  the  arbitrators  thought  that  the  note  was 
^ven  upon  no  consideration,  and  disallowed  it  in  their  account : 
tbe  Court  reversed  the  award  on  that  single  ground,  because  where 
one  brother  had  given  to  the  other  the  note  for  £1,730,  to  enable 
him  to  make  a  contract  of  marri^e,  he  could  not  revoke  it ;  it 
amounted  to  a  contract  to  perform  what  he  had  done*  His  Lord- 
ship was,  upon  tibese  grounds,  clear  that  Mr.  Neville  himself  was 
entitled  to  relief:  he  bad  doubted  before,  on  what  had  been  said 
by  Lord  Macclesfield,  that  the  father  of  a  child,  in  such  a  case, 
bad  an  interest  to  see  that  the  property  of  the  husband  was  such  as 
it  had  been  represented  to  be,  but  he  now  thought  clearly  with 
him.  He  was  of  opinion  that  an  injunction  should  be  awarded  to  [  549  ] 
restrain  the  defendant  from  proceeding  to  recover  any  debt  due 
before  the  marriage  of  Mr.  'Neville  (except  his  bill  for  business, 
which  the  parties  agreed  to  settle);  and  he  declared  his  opinion 

*  Vide  the  following  cases :  Key  v.  Bradskaw,  2  Vem.  lOf .  Lambe  v.  Hannan, 
2  Vem.  499.— HoM  v.  Potter^  Show.  P.  C.  76.— Loir  v.  Law,  3  P.  W.  391.— 
Blanchtt  T.  Foster y  2  Ves.  264. — fVebber  v.  Farmer,  2  Bro.  P.  C.  88. — Morrison  v. 
Arbuthnoif  H.  L.  1728,  which  was  as  follows  :  On  a  treaty  of  marriage  between 
Lord  Arbuthnotf  then  a  minor,  and  the  daughter  of  Morrison,  it  was  agreed  that 
Morrison  should  pay  50,000  marks  as  a  portion  for  his  daughter,  and  a  settlement 
was  agreed  to  be  made  by  Lord  Arbuthnot  and  his  friends  in  consideration  of 
that  fortune.  The  night  btfore  the  execution  of  the  articles  Morrison  prevailed 
on  Lord  AHmthnot  privately  to  sign  a  writing,  purporting  that  the  real  agreement 
was  for  40,000  marks  only,  and  that  Morrison  had  agreed  to  the  contract  for 
50,000,  upon  the  express  granting  of  this  private  obligation,  by  which  Lord  Ar- 
kuthnot  bound  himself  to  release  Morrison  from  10,000  marks,  part  of  the  50,000. 
When  Lord  Arbuthnot  came  of  age  he  brought  his  action  to  have  this  obligation 
reduced,  on  two  grounds,  1st.  That  it  was  granted  by  him  whilst  a  minor,  without 
the  consent  of  his  guardians.  2d.  That  it  was  contra  Jidem  tabularum  nuptialium^ 
to  elicit  such  a  writing  clandestinely,  contrary  to  a  solemn  contract  entered  into 
in  the  presence  of  his  friends.  The  Lords  of  Session  sustained  the  reason  of 
reduction,  and  held  the  obligation  null.  Against  their  decree  Blorriion  appealed 
to  the  House  of  Lords,  where  the  decree  was  affirmed,  with  «£80  costs. 

(a)  Monteftori  v.  Montefiori^  1  Bl.  Rep.  ^63. 

L  L  2  that 
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that  the  defendant  could   not  ever  recover  that  deb|  wgumi 
Mr.  Nm//e(a). 


(«)  For  otiier  caiet  of  relief  vpon 
.mild  on  the  marriage  contriict,  ri^e 
Tkomp9on  v.  HmriBom^  l  Cox,  344. 
Seoit  ▼.  Seotif  ibid.  366.  PMbtur  v. 
N«at«i  11  Ves.  165.  And  in  tlMie 
caies,  relief  is  given  at  tlie  soit  of  tlie 
bntband,  althouch  a  party  to  sadk 
fraud :  not  merely  upon  the  piinci|]te 
•n  which  relief  if  ciTen  to  a  pmrilip§ 
€rimwi»j  on  gronnw  of  pnUic  poli^^ 
hut  beoiiise  it  ii  impoaiible  to  nmae 
bim  liable  in  respect  of  the  fraody 
withoat  hiTolving  the  wife  and  chil- 
dren, and  the  family,  upon  whom  the 
deceit  has  been  practised. 

Upon  the  same  principle,  the  Court 
has  reliered,  where  a  creditor,  upon  a 
deed  of  composition,  was  prevailed 
upon  by  the  debtor  to  represent  his 
debt  to  be  below  the  rdil  amoimt, 
reeeifing  notes  for  the  dividends  upon 
the  remainder.  EMtubrook  v.  SeUt^ 
3  Vet.  456.    So  where  the  object  of 


an  agreeownt  wis  to  preveat  an  op- 
positma  to  a  biU  in  rarUaaicnt,  aad 
was  to  be  concealed  from  the  legiiHi- 
ture.  sudi  underhand  agreement  wts 
considered  a  ftand  npoo  the  lefgidi 
tare,  and  as  fidling  within  the  princi- 
ples of  the  above  cases,  VwmrlaR 
Bfidgt  CMHfNoqf  T.  JEcri  ^S^oieflr,  t 
Madd.  Rep.  356. 

Upon  the  principle  upon  which  Lord 
nnUm  held  Bfr.  WWAnmrn.  boniid  by 
his  representations,  it  has  also  beea 
frequently  held,  that  where  a  party 
makes  a  misrepresentation  to  one  who 
is  entering  into  a  contract,  the  mooth 
of  the  person  who  makes  that  misre- 
presentation, is  closed  as  agaiast  thoie 
who  have  beea  misled  by  his  assertioDt. 
Monl^bri  t.  JHoaiff^lort,  1  BL  Rep.  363. 
SeoH  T.  SM#,  cit.  sup.  OuOmc  v. 
JMkmc^  16  Ves.  1S5.  &  fvit  Cm, 
3  Ves.  H  Bea.  111. 
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Plaintiff. 


Francis  Townshend, 

Mart  Townshend,  Widow^ — Draper  and  Mary  his  Wife, 
and  Margaret  Townshend, — Plumb  and  Mary  hia 
Wife,  Richard  Hancock,  Adminiitrator  of  Susannah, 
hia  late  Wife,  Thomas  Nott,  personal  Representative  of 
Randolph  Stevens,  (Assignee),  -        Defendants. 
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'T^HE  first  William  Townshend,  being  seised  in  fee  of  the  lands 

-'-    'm  question^  upon  die  marriage  of  Usie  second  William  Tcfmxh 

May  ^tbTi^ss.   ^^  ^^  ^^^  ^^  Martha  Norgrave  his  first  wife,  by  iodeutiue 

Lords  Commis.'   ^Qted  27 tb  Jutic,  1 70  li  between  the  1st  fViUiam  Towmhend,  and  die 

^^^^d^rf'h!^'*   ^^  W^t//iflwi  Townshejuiy  conveyed  the  land  to  Nehemiah  Norgr^ne 

an   Hotham.     .^^^  another  trustee^  to  hold  the  lands  to  them  and  their  heirs,  to 

belng'^n^de  the""  ^^  "^^  ^^  ^^^  ^^^  fTtV/tani  Townshend^  hb  executors,  administn- 
ftobject  of  a  set-  tors^  and  assigns,  for  and  during  the  term  of  500  years,  subject  to 
tlement  after  mar-  the  proviso  thereinafter  oontained,  with  remainder  to  tlie  use  of  2d 
^^wife  biit%e-  ^^^^^^^^  Townshend  for  life,  remainder  to  the  use  of  the  heirs  of 
cited  to  be  in  pur-  the  body  of  the  said  Martha  Norgrove,  by  said  2d  William  Tbimf- 
saance  of  articles  hend,  remainder  to  the  use  of  tbe  Beirs  and  assigns  of  said  2d  ff i7- 
niaiTiage,(the^  ^^^"^  TtnmAend  fot*  ever,  with  a  proviso,  that  if  the  said  2d  ffiV- 
settlor  ha'vinir  '<^^  Tovmshendy  or  the  heirs  of  the  body  of  Martha  by  the  said 
children  by  the  2d  William  Townshend  should  pay  to  said  Ist  Wittiam  Townshend 
m^ihe'^nselot  ^^  '"^  assigns,  the  sum  of  £50  yearly  during  lus  Itfe,  and  £500  to 
which  the  plain-  the  executors,  administrators,  or  assigns  of  said  1st  William 
^!L^***^^**'^"*  'townshend.  then  the  said  term  of  500  years  to  be  void. 
^eTblrthe''""  Rfs^  William  Townshend  died,  and  by  his  will  gave  the  £500 
settlor  and  hia  to  his  daughter:  and  the  Said  2d  William  Townshend^  having 
wife  (by  fine  and  paid  oflF  the  arrears  of  the  said  annuity  and  the  said  sum  of  £500 
we8*"o?the^bc-  ^^  ^^®  executrix,  the  executrix  by  indenture  of  the  29th  January, 
neiitof  thechil-  1708,  assigned  the  term  of  500  years  to  Ann  jishworth,  in  trust 
dren  by  the  first    for  the  said  2d  William  Towttshend,  hb  executors,  administraton, 

ai!d^d?r7pA.     and  assigns. 

aentatives  have  Second  William  Townshend  (after  death  of  his  1st  wife,  Martha 
been  in  possession  Norgrove)  married  Susannah  Capell,  a  daughter  of  Ann  Ashworth, 
tifl^s^bill  d?s*'"'  ^"d  ^y  ^"denture  made  after  marriage,  bearing  date  31st  January, 
missed,  as  the  1708,  between  2d  William  lownshend  and  the  said  Ann  Ashworth 
ConrtwiHpre-  of  the  first  part,  vrnd  William  Rowland  ^nd  Hathanicl  Rowe,  o( 
mw-'sctScnie^nt  "  ^^^  second  part,  whereby,  in  consideration  of  marriage,  and  of  a 
was  known  to  be  competent  marriage  portion  paid  by  said  ^/m  u^i/iirorM  to  said 
voluntary;  or  the  2d  William  Townshend,  and  in  purmance  of  an  agreement  made 
second  wife  ^*  before  such  marriage,  and  for  settling  the  residue  of  said  term  of 
have  had  a  com-  ^00  years  for  the  uses  thereinafter  mentioned,  the  said  2d  William 
pensation  for  Townshend  and  Ann  Ashworth  (by  his  direction)  assigned  to  said 
The'^ruleThat  a  ^HH^^  Rowland  and  Nathaniel  Rowe  the  residue  of  the  said 
trust  is  not  with-  term  of  500  years,  in  trust  for  said  2d  William  Townshend  for  life, 
in  the  statnte  of  remainder  for  Susannah  his  wife  for  life,  remainder  in  trost  for 
SllJtwetn''""  ^"^'^  ^•^''d  ^^.  children  of  them  as  the  said  2d  William  Townshend 
trustee  and  ces^i  should  by  will  appoint,  and  in  default  of  appointment,  for  the  1st 
que  trvH,  r^^g]  son  of  the  ssid  2d  William  Townshend  on  the  body  of  his  said 
a^trusfby  ImpH-  ^'^®  *"^  ^^^  htiih  of  his  body ;  remainder  to  2d,  3d,  and  other 
cation  an  affected  sons :  remainder  over.  The  2d  William  Townshend  liad  issue  by 
i>y  an  etjuity.  Susannah  Capell,  Francis  (plaintiff's  father)  who  died  in  the  life- 
time of  said  2d  William  Townshend,  and  left  plaintiff  his  only 
sou. 

The 
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The  said  2d  William  Townshend  had  issue  by  Martha  Norgrove    APPENDIX, 
his  Isl  wife,  3d  William  Towmhend,  who  married  Mary  the  de- 
feodant,  and  bjr  indeuture  of  lease  and  release  dated  2Glh  and  27th  1783. 

of  November ^  1739,  between  2d  William  Townshend  and  Susannah  ^^"^^ 

his  then  wife  of  the  first  part;  3d  William  Towndiend  of  the  se-  ^, 

cond  part;  and  Greenbank  a  trustee,  of  the  third  part;  and  by  a     Towmsusm*. 
fine  with   proclamations  levied  by  2d  William   Townshend  and 
Susannah  his  wife,  and  Sd  William  Townshend,  the  said  2d  Wit'- 
Ham  Toicnshend  and  Susannah  his  wife,  in  consideration  of  ,£400 
to  the  said  2d  William  Townshend,  paid  by  the  said  3d  William 
Townshend,  conveyed  the  said  lands  to  Greenbank,  his  heirs  and 
assigns,  to  the  use  of  the  said  3d  William  Townshend,  his  heirs  and 
assigns  for  ever,  with  covenants  in  the  release  by  2d  William  Towns- 
hend, that  the  said  premises  were  and  should  be  free  from   incum- 
brances by  him  ;  and  by  deed  poll,  dated  the  23d  of  November,n39, 
and  endorsed  upon  the  said  indenture  of  3 1st  of  January,  1 708,  re- 
citing in  part  the  said  indenture  of  lease  and  release  and  fine,  and 
that  the  uses  of  the  said  indenttu'e  of  the  3 1  st  of  January,  1 708,  were 
thereby  defeated,  and  that  Nathaniel  Rowe  was  dead ;  the  said 
William  Rowland,  by  the  direction  of  the  said  2d  William  Towus^ 
hend  and  3d    William  Townshend,  assigned  to  Randolph  Stevens 
the  said  premises  for  the  residue  of  the  said  term  of  500  years  in 
trust,  to  protect  the  uses  limited  of  the  said  premises  by  the  said 
indentures  of  lease  and  release. 

The  Sd  William  Townshend  died  in  1755,  having  by  his  will, 
dated  in  1751,  devised  the  said  premises  to  the  said  defendant 
Mary  Townshend  his  wife,  for  life,  without  any  remainder  over. 
He  left  Mary  Draper  and  Margaret  Townshend  his  daughters  and 
co-heirs,  and  the  mother  and  two  daughters  afterwards  joined  in 
suffering  a  recovery  of  the  premises,  and  bad  tliem  settled  to  the 
use  of  them  other  for  life,  with  remainder  as  to  one  moiety  to  one 
daughter,  and  the  other  moiety  to  the  other  daughter ;  and  the  [  553  ] 
mother  had  been  in  possession  ever  since. 

Tlie  plaintiff  went  abroad  immediately  on  his  coming  of  age, 
and  did  not  return  till  the  year  1775 ;  he  claimed  by  his  bill  to  be 
entitled  to  the  benefit  of  the  term,  under  the  indenture  of  1708, 
and  prayed  that  all  deeds  might  be  delivered  unto  him,  and  that 
Randolph  Stevens  might  assign  the  residue  of  the  term  to  him,  and 
that  he  might  be  let  into  possession,  and  for  an  account  of  rents 
ai|d  profits. 

It  was  contended  by  Mr.  Mansfield,  for  the  plaintiff — that  the 
whole  interest  in  the  term  vested,  under  the  indenture  of  1708,  in 
plaintiff's  father  as  tenant  in  tail  of  personal  property ;  and  that 
the  indentures  of  1 739  were  therefore  void.  Two  objections  were 
made  to  the  plaintiff's  claim.  Fust,  that  the  indenture  of  1708 
was  made  after  marriage,  and  was  therefore  voluntary.     2dly,  tliat 

the 
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APPENDIX,  the  plaintiff  was  barred  by  length  of  time.  As  to  the  first  objec- 
tion^ the  indenture  of  1708  recites,  that  it  was  in  pursuance  of  arti- 
cles entered  into  before  marriage.  At  this  length  of  time  the 
Court  will  not  presume  it  otherwise.  As  to  the  second  objection; 
the  whole  transaction  was  a  fraud:  and  therefore  the  statute  of  li- 

TownVubmd.     mitations  is  out  of  the  question.    The  trustees  conveyed  the  terai 

by  the  deed  poll  of  1739,  as  a  satisfied  term.  It  is  impossible  to 
contend  that  the  parties  did  not  know  it  to  be  unsatisfied.  Plain- 
tiff's father  was  an  infant,  and  therefore  could  not  be  satisfied  as  to 
his  interest.  A  trust  is  not  within  the  statute  pf  limitations;  but 
the  trustees  under  the  indentures  of  1739>  having  notice  ou^t  to  be 
considered  as  trustees  for  the  plaintiff. 

Mr.  Kenyan,  for  the  defendants. — It  b  rather  a  difiicult  pre- 
sumption that  the  second  wife  joined  in  disinheriting  her  own 
issue  in  favour  of  the  children  of  the  first.  The  term  was,  in  its 
creation,  in  effect  a  mortgage,  and  the  question  is,  whether  the 
mortgage  is  still  a  subsisting  charge. — ^Fhe  indenture  of  1708  was 
voluntary,  being  after  marriage :  the  recital  is  not  even  that  the 
articles  were  in  writing ;  but  if  they  were  so,  it  is  no  evidence  to 
affect  my  client. 

Then  as  to  the  statute  of  limitations  :  in  1 749  the  title  accrued 
to  a  person  capable  of  making  his  claim  :  he  does  make  it  in  1779« 
The  Court  will  always  presume  a  mortgage  satisfied  at  that  dis- 
tance of  time.  It  would  be  clear  in  a  court  of  law,  and  when  once 
the  statute  of  limitations  begins  to  run  no  dbability  of  the  party 
shall  stop  it.  It  is  the  common  practice,  that  if  the  mortgagee 
gets  into  possession,  and  continues  m  it  twenty  years,  the  mortgagor 
is  barred  of  his  redemption  ;  not  because  the  statute  has  said  so, 
but  because  it  is  a  convenient  and  wholesome  policy.  So  in  this 
case,  either  ground  of  its  being  a  voluntary  setdement,  or  the 
length  of  time  is  sufficient. 

Mr.  HoUist,  on  the  same  side. — ^The  rule  that  a  trust  is  not 
within  the  statute  of  limitations  does  not  hold  in  this  case.  Tliat 
rule  is  only  between  the  trustee  and  his  cestui  que  trust.  Llewel- 
lyn v.  Mackworth,  Barnard,  445. 

Mr.  Mansfield,  in  reply. — As  to  the  objection  of  its  being  a  vo- 
luntary settlement,  recitals  in  old  deeds  are  always  evidence,  for 
the  articles  are  usually  destroyed  on  the  execution  of  the  settle- 
ment ;  but  if  the  agreement  was  by  parol  it  is  good  to  make  a 
settlement.  It  cannot  indeed  be  enforced  against  an  unwilling 
party — but,  if  it  be  admitted,  it  is  a  good  consideration  for  the  set- 
tlement. As  to  the  statute  of  limitations,  both  in  the  light  of  a 
fraud  and  a  trust,  it  does  not  affect  this  case. 


[  554  ] 


Lord 
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*  liOrd  Commissioner  Ashhurst. — The  first  point  is  that  tlie  de- 
fendants are  purchasers  for  a  valuable  consideration,  and  the  S'et- 
dement  of  1708,  is  voluntary.  If  this  had  been  all,  we  should 
have  thought  with  tlie  plaintiff;  but  as  to  the  case  of  the  defend- 
ants, they  claim  under  die  deed  of  1739»  and  have  been  in  posses- 
sion ever  since.  It  is  said  by  the  plaintiff,  that  the  defendants  took 
the  term  as  a  trust,  with  notice ;  but  it  is  unnatural  to  infer  a  fraud 
in  this  case,  for  the  mother  must  be  presumed  to  defeat  the  provi- 
sion for  her  own  children.  In  this  view,  one  would  rather  infer 
that  the  parties  knew  that  the  settlement  was  voluntary,  or  that 
some  compensation  was  made  to  the  children  of  the  second  mar- 
riage. Then  as  to  trusts  being  an  exception  to  the  statute  of  limit- 
ations :  the  only  rule  holds  as  between  trustees  and  cestui  que 
trusts.  It  is  true  that  a  trustee  cannot  set  it  up  against  his  cestui 
que  trust :  but  this  is  merely  the  case  of  a  trustee  by  implication, 
and  as  such  affected  by  an  equity ;  but  that  equity  must  be  pursued 
within  some  reasonable  time.  Both  courts  of  law  and  equity  pre- 
serve an  analogy  to  the  statute  of  limitations  {a). 

The  case  of  mortgagor  and  mortgagee  is  a  stronger  case  than 
this  :  jiggas  v.  Pickerel/,  3  Atk.  225 ;  and  therefore  so  doubtful 
an  equity  as  this  must  certainly  be  within  the  rule.  We  therefore 
dismiss  the  bill,  but  without  costs. 


APPENDIX. 


(a)  The  distinction  of  Lord  Commis- 
sioner Ashhurtt  between  actnal  trusts 
and  trusts  by  implication,  was  recog- 
nized  and  approved  by  Sir  W,  Gnntj 
in  his  very  luminous  judgment  in  Beck- 


ford  V.  fVade^  17  Vcs.  99.  See  more  as 
to  the  analogy  preserved  by  Courts  of 
Equity  to  the  statute  of  limitations, 
Andrew  t.  IVrigley,  post,  vol.  iv.  124, 
and  the  Editor's  note. 
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Holmes  r.  Holmes. 

TTOLMES,  the  father,  who  was  a  jeweUer,  by  his  will,  dated 
-^-*  in  November  1771,  gave  his  son  £500,  and  £2,000  to  four 
unmarried  daughters ;  then  gave  his  son  the  utensils  of  his  trade 
(which  were  of  trifling  value)  and  gave  the  residue  of  his  personal 
estate  to  his  wife  for  life,  and  after  her  death  he  gave  further  legacies 
to  his  daughters :  to  some  £500^  and  to  others  <£  1,000,  and  if  any 
surplus,  to  be  divided  amongst  all  his  children  who  should  be  then 
living  (there  being  then  seven  in  all).  In  1779  he  took  his  son  into 
partnership  with  him,  and  by  the  deed  of  partnership  the  stock  was 
to  be  ofSyOOO,  to  be  brought  in  equally,  and  they  were  to  be  equally 
entitled  to  the  profits.  The  father  brought  in  the  whole  capital^ 
and  it  was  understood  by  the  whole  family  that  he  meant  to  give 
the  son  the  half  of  the  stock.  The  children  who  were  of  age,  by 
their  answer  admitted  this ;  and  there  was  parol  evidence  of  de- 
clarations 


Lincoln's-Inn 

HaU,  Jmiff  17th, 

1783. 

Father,  by  will, 
gives  his  son 
jf 500,  he  after- 
wards takes  him 
into  partnership. 
The  stock  being 
o£3,000,  this  is 
not  a  satisfaction 
of  the  legacy. 
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claratioiis  of  the  testator,  at  different  times,  diat  he  meant  to  bring 
his  son  into  partnership  and  to  ^ve  him  half  the  stock,  and  even 
the  whole,  and  that  he  told  one  witness  that  he  had  brought  his  sob 
in,  and  had  given  him  .£1,500.  The  question  made  in  the  cause 
was,  whether  this  advancement  was  a  satisiaction  of  the  legacy  of 
£500,  and  it  was  held  not  to  be  a  satisfaction,  not  being  ept^dem 
generis  \  and  that  it  must  have  been  the  testator's  intention  that  the 
plaintiff  should  have  both.  Lord  Commissioner  Hoiham  relied 
on  an  argument  for  the  plaintiff,  that  if  the  legacy  had  been  a 
moiety  of  the  stock,  and  afterwards  £500  had  been  given,  it  couM 
not  have  been  a  satisfaction  (a). 

(a)  See  the  case  of  Grave  v.  Earl  rf  SuUabiuy,  ante,  4S&,  and  the  Editoi^t 
note  to  it, 
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FeUtioB  tint  a 
goardian  mav  be 
assigned  (nofew 
to  carry  on  a  toit, 
or  protect  an  in* 
terest)  most  be 
parKoant  to  the 
statnte* 


Ex  parte  Becher. 

'I^HIS  was  the  petition  of  Charlotte  Becker,  of  the  age  of 
'*'  seventeen  years,  to  have  a  guardian  of  her  person  assigned  by 
the  Court : — but  it  was  not  a  petition  under  the  statute. 

It  appeared  that  the  father  had  died  in  the  East  Indies,  insolvent; 
that  her  mother  was  alive  and  resided  there :  that  no  guardian  had 
ever  been  appointed ;  that  she  had  no  estate  either  real  or  personal ; 
and  that  a  very  advantageous  offer  of  marriage  had  been  made  to 
her,  to  consent  to  which  was  the  object  of  praying  for  the  appoint- 
ment of  a  guardian  (she  lived  with  her  uncle,  by  die  mother's  side, 
who  was  also  the  father's  executor).  But  the  Court  said,  that  this 
not  being  a  petition  according  to  the  statute,  and  not  for  the  pur- 
pose of  carrying  on  any  suit  or  protecting  any  interest,  there  was 
no  object  which  the  Court  coiud  take  notice  of  to  entitle  the 
petitioner  to  what  she  prayed. 

They  therefore  dismissed  the  present  petition ;  but  directed  a 
new  petition  to  be  presented  pursuant  to  the  statute,  which  being 
done  at  the  rising  of  the  Court,  an  order  was  made  accordmgly. 


Vauqhan 
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Vaughan  v.  Thomas*  lincnin't-lini 

npHE  defendant^  General  Thomas^  being  in  great  want  of  money,  'if85. 

'^    came  to  an  agreement  with  the  plaintiff,  who  was  a  broker.  Taking  an  ao- 
for  the  sale  of  an  annuity  of  ^300  for  his  (the  defendant's)  life  for  ""^^y  worth  nine 
the  sum  of  «£  1,300.     The  defendant  then  represented  himself  to  atft?eyw8^*a« 
the  plaintiff  to  be  of  the  age  of  fifty-five  years ;  and  the  plaintiff  nnconscientiont 
accordingly  ensured  the  defendant's  life  as  being  of  that  age.     Thp  fc»rgain/and  tlic 
original  transaction  was  on  the  Ist  of  December,  1775.     In  March  ^^  ^i^^  wJ^ 
]  777|  it  was  discovered  that  the  defendant  was  of  the  age  of  sixty-  sistance  in  a  bar- 
one  years  at  the  time  of  granting  the  annuity ;  but,  as  the  defendant  «?*■  j^^  '•• 
swore  by  his  answer,  he  did  not  himself  know  it  at  the  time.     In  ^^"^ 
consequence  of  this  discovery  the  plaintiff  was  forced  to  pay  an 
additional  premium  of  £7*  ^*  6d.  for  the  ensurance  of  the  de- 
fendant's life.     On  the  plaintiff's  representing  this  mistake  of  the 
age  to  the  defendant,  it  was  agreed  that  the  plaintiff  should  grant        [  557  ] 
to  the  defendant  an  additional  annuity  of  £50  as  commencing  from 
the  1st  of  December,  1775 ;  which  was  accordingly  done  by  en^ 
dorsenient  on  the  original  grant.     In  that  endorsement  the  addi- 
tional annuity  was  mentioned  to  be  granted  for  the  consideration  of 
£250,  but  in  fact  no  money  was  paid  on  that  occasion.     In  De- 
cember 1779>  the  defendant  applied  to  the  plaintiff  to  re-purchase 
the  annuity,  and  thereupon  an  agreement  was  drawn  up  in  writing, 
and  signed  by  the  plaintiff  and  defendant,  whereby  the  plaintiff 
agreed  to  give  up  the  annuity  on  payment  of  £1,500,  the  original 
purchase-money,  and  ail  arrears  then  due,  deducting  thereout  tlie 
sum  of  £0.00,  which  was  understood  to  be  the  four  years  of  the 
additional  annuity  of  ^50 ;  the  arrears  then  due  amounted  to  £475, 
80  that  the  principal  sum  then  settled  for  the  re-purchase  was 
£\,775.    AtieT  this  agreement  had  been  signed  the  plaintiff  said 
it  was  unintelligible,  and  struck  out  his  name ;  two  days  afterwards 
they  met  again,  and  the  plaintiff's  attorney  prepared  an  agreement, 
whereby  the  plaintiff  relinquished  the  annuity  and  all  arrears  then 
due  for  the  sum  of  ^2,000  to  be  paid  by  instalments,  but  to  carry 
interest  in  the  mean  time.    This  agreement  being  signed,  the  plain- 
tiff brought  this  bill  for  the  performance  of  it.     It  was  referred  by 
the  Master  of  the  Rolls,  to  inquire  into  the  circumstances,  and  to 
find  the  value  of  the  original  and  additional  annuity,  and  the  de- 
fondant's  age. 

It  now  came  on  upon  the  Master's  report;  he  reported  tKe 
aimqity  worlh  nine  years  purchase,  when  it  was  first  granted.  The 
plaintiff  insisted  that  the  whole  transaction  was  fair,  and  that  he 
was  entitled  V>^  the  assistance  of  this  Court  to  curry  it  into 
execution. 

But 
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APPENDIX.       ^  But  the  Court  said^  that  if  the;  assisted  the  plaintiff  they  should 

give  a  sanction  to  a  verj  unconscientious  bargain ;  and  diat  under 

1783.  this  view  of  the  case,  the  pkiintiff  was  by  no  means  entitled  to  the 

aid  of  this  Court. 

Bill  dismitMed  (a). 


Vauohan 

v. 
Thomas. 


(a)  Vide  HnUkcote  v.  Pmgmn,  post,  ¥oL  ii.  p.  167.  and  the  Editor's  note  to  it. 
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Hall,  5th  and  Gartside  V.  IsHERWOOD  and  Others. 

ether  days  in  ^^ 

^»  1778,  be-       rpHE  bill  was  filed  by  the  plaintiff,  as  heir  at  law  of  John  Moss, 

kwzit^Nth!^'  •^^'  ^^5^  ^^^  defendants,  to  set  aside  a  variety  of  leases 

ffew^f  178S,  be-  granted  by  the  deceased  to  the  defendants,  as  obtabed  by  fraud  and 
fore  the  Lords        ijnpositiou. 

S^ir  U>Ii  .  *^^^  **^  ^y  indentures  of  28th  and  29th  December,  1764, 
obtsined^by^^*  being  the  settlement  previous  to  the  marriase  of  John  Moss  with 
agents  of  a  de-  ApoUonia  Bayley,  the  manor  of  Liitle  BoUon,  in  the  county  of 
^^^^iJSr"*  ^^  iMficaster,  was  settled  upon  the  husband  for  life,  without  impeach- 
upon  inadeqoate  ™^^^  ^^  waste,  remainder  to  trustees  for  ninety-nine  years,  to 
considerations  empower  the  wife  to  receive  £300  per  ann.  by  way  of  jointure, 
dT  te^^  **  ^'*"'    remainder  to  such  uses  as  Moss  should  appoint,  remainder  to  Moss, 

in  fee*  That  Moss  died  the  14th  of  December,  1679>  aged  about 
thirty-six  years,  leaving  Apollotda  his  widow  surviving  him.  That 
JIfoss  being  of  weak  understanding,  employed  the  defendants 
Isherwood  and  Smedlej/  as  agents  or  stewards  under  him,  who,  by 
fraud  and  imposition,  obtained  leases  from  him  at  an  under-value, 
several  of  these  were  of  lands  which  had  been  before  demised  for 
terms  of  years,  determinable  upon  lives,  and  which  by  lapse  of  time 
V  or  otherwise  had  become  less  valuable,  and  now  were  granted  for 
longer  terms  upon  a  greater  number  of  lives,  and  were  granted 
either  to  /sAera^ooJ  alone,  Smedley  alone,  or  SmedUyzxkA  Isher^ 
wood  jointly,  on  higher  terms  during  the  life  of  Moss,  (though 
below  their  real  value,)  then  to  sink  to  low  rents :  In  particular ; 
that  Isherwood,  being  possessed  of  two  leases,  dated  respectively 
the  d  1st  of  January,  1752,  and  31st  December,  1752,  surrendered 
them,  and  obtaineda lease  dated  the  20th  of  August,  1767,  of  the 
same,  with  additional  premises  for  seven  lives,  and  diirty-one  years 
after  the  determination  of  the  last  life,  at  the  rent  of  «£31.  lOi. 

Inr  ann.  and  upon  the  28th  of  March,  \1GQ,  on  surrender  of  that 
ease,  obtained  a  new  one  of  the  same,  with  additional  premises  for 
nine  hundred  and  ninety-nine  years,  at  £50  per  ann.  during  Mosses 
life,  to  drop  to  <£lO.  lOt.  after  his  decease ;  it  was  in  evidence,  for 
the  plaintiff,  that  these  premises  were  worth  £80  per  ann. :  that 
Isherwood  and  Smedley  had  a  joint  lease  of  premises  in  Upper 
Bolton  for  nine  hundred  ninety-nine  years,  at  «f  67  per  ann.  \  it  was 

in 
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in  eTidence  that  those  premises  were  wortli  «£80  per  ann.  That 
Smedley,  being  in  possession  of  several  leases  for  lives,  on  the 
surrender  of  them  the  8th  of  August ,  ll&J^  obtained  a  new  lease  of 
the  same  with  additional  premises,  for  twelve  lives  and  twenty-one 
years,  at  £58  per  ama.  rent,  and  on  the  27th  of  Noremfrer,  n&t^ 
on  surrender  of  that*  lease,  obtained  a  lease  for  the  same  lives  and 
thirty-one  years,  at  ^78  rent,  during  Mosses  life,  to  fall  to  £80 ;  the 
value  at  this  time  was  in  evidence  to  be  «£63,  and  the  3l8t  December f 
1768,  upon  the  surrender  of  that  lease,  he  obtained  a  new  lease  of 
the  same,  with  additional  premises,  for  nine  hundred  and  ninety-nine 
years,  at  £80.  7s.  6d.  per  ann.  rent  during  Movfs  life,  and  then  to 
fall  to  ^8  per  ann. :  it  wtis  in  evidence,  that  the  value  of  these 
premises,  at  the  time  of  granting  the  last  lease,  was  £94  per  ann. : 
That  upon  the  18th  of  June,  1768,  he  obtained  a  lease  of  three 
water  com  mills,  and  a  colliery  for  nine  hundred  and  ninety-nine 
years,  at  £84  per  ann.  during  Moss*8  life,  to  drop  to  £37  perann.\ 
the  value  of  these  premises  was  in  proof  to  be  £57  a  year :  That 
on  the  20th  June,  1769,  he  obtained  a  lease  for  nine  hundred  and 
ninety-nine  years  in  a  tenement  called  Broughton's  Tenement,  at 
£10  per  ann.  after  the  death  of  Broughtony  during  Moss's  life,  to 
drop  at  his  decease  to  £5  per  ann. ;  it  was  proved  that  the  premises 
were  of  the  value  of  £l  1  per  ann. 

The  cause  was  heard  on  several  days  in  Julif  \  778,  when  a  great 
quantity  of  evidence  was  read. 

Mr.  jitiomey-Getieral,  Mr.  Mansfield,  and  Mr.  Kenyan,  for 
the  plaintiff,  insisted  that  these  leases  were  evidently  fraudulent, 
merely  from  the  inequality  of  the  consideration  upon  which  they 
were  granted ;  that  the  real  value  of  the  estates  was  much  beyond 
the  utmost  reserved  rent  upon  each  lease  :  that  Smedley  and  Isher^ 
ZDOod  were  stewards  or  agents  of  Mr.  Moss,  and  that  Mr.  Mau  was 
a  weak  man,  easy  to  be  imposed  upon ;  that  it  was  the  duty  of  the 
stewards  to  turn  their  sagacity  to  the  advantage  of  their  employers, 
and  not  to  their  own  advantage  in  opposition  to  his ;  and  that  upon 
these  grounds  ilie  plaintiff  was  clearly  entitled  to  the  relief  sought 
by  his  bill. 

Mr.  Price,  Mr.  Madocks,  Mr.  BoUon,  and  Mr.  Parker,  (or 
the  defendants,  contended  that  the  bargains  were  neither  un&ir  nor 
unequal ;  and  to  prove  the  last  they  produced  a  variety  of  calcula- 
tions, they  also  contended  that  Moss  was  not  a  wdk  man,  that 
Smedley  and  Isherwood  were  not  his  agents ;  that  he  disliked  the 
Gartside  family,  and  wished  to  increase  his  income  by  granting  such 
leases.:  that  the  matter  was  public,  and  similar  leases  were  granted 
to  others ;  they  besides  objected  to  the  length  of  time  before  the 
bill  was  brought ;  Mr.  Moss  having  died  in  1769^  and  the  bill  not 
having  been  filed  till  1776*    This  delay  ^  plaintiff  excused  hy 
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APPENDIX,    throvi'ing  it  upon  his  attorney ;  by  slMwiiig  that  upon  the  death  of 

Moss,  he  had  given  immediate  notice  to  the  defendants  of  hb  ia- 
lention  to  impeach  the  leases,  and  that  he  had  actually  brought  an 
ejectment  and  recovered  under  an  old  tenn ;  but  had  been  reatrainedy 
by  injunction^  upon  a  bill  Aled  by  the  defendants.  After  the  aigu- 
nents,  the  tt^th  of  July,  1778, 


ItHBaweon. 
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Lord  Ckaneelior  broke  the  case  as  follows : — ^If  the  real  valae 
of  the  estates^  at  the  time  the  bargains  were  made,  the  nnimber  of 
3Fears  purchase  at  which  lands  then  usually  sold  in  that  part  of  the 
country,  and  ^  value  of  the  incumbrances  affecting  the  estates  at 
the  times  the  bargmns  were  made  had  been  accurately  stated,  it 
would  have  been  easy  to  have  decided  whether  the  interest  obtained 
by  the  defendants^  subject  to  those  incumbrancesi  has  been  suffi- 
ciently paid  for  %  but  it  is  not  tolerably  manifested  what  was  the 
value  of  the  lands  at  the  time  when  the  several  leases  were  made, 
or  what  was  the  number  of  years  purchase  for  which  estates  then 
usually  sold  in  that  countiy,  or  what  was  the  value  of  the  incum- 
brances affecting  the  estates.  It  is,  therefore,  impossible  to  state 
mrith  any  accuracy  the  disproportion  between  the  real  value  of  the 
purchase  and  of  the  thing  given  for  the  purchase.  Upon  theniMe, 
however,  there  appears  strong  ground  to  presume  fraud.  The 
jurisdiction  of  the  Court  in  cases  of  this  uature,  cannot  be  so  de- 
fined as  to  stand  on  very  accurate  principles,  llie  case  of  Filmer 
V.  Gott,  7  Bro.  P.  C.  70,  mentioned  by  Mr.  Attomey^Gtneral, 
IS  a  very  strong  one,  and  has  been  approved  by  a  decision  of  the 
House  of  Lords.  The  only  principle  upon  which  that  case  could 
be  supported  was,  that  if  a  confidence  is  reposed,  aKid  that  con- 
fidence is  abused,  a  court  of  equity  shall  give  relief.  It  used  to  be 
held  that  a  contract  ought  not  to  be  set  sfside  merely  for  inequality 
in  the  bargain,  or  merely  upon  the  ground  of  tlie  weakness  of  the 

Eirson  from  whom  the  contract  has  been  obtained,  3  P.  W.  ISO. 
ut  the  Court  has  since  gone  farther;  the  only  principle  vrhich  I 
can  at  all  fix  is,  that  wherever  it  appears  that  fraud  has  been  prac- 
tised, there  the  contract,  however  valid  at  law,  shall  not  stand  in 
this  Court.  Fraud  may  be  collected  from  circumstances;  one 
circumstance  from  which  fraud  may  be  collected  is  gross  inequality; 
this  may  be  attended  with  the  additional  circumstance  that  one  of 
the  parties  confided  in  the  other,  or  vms  pressed  by  necessities, 
which  disposed  htm  to  give  way  to  the  other ;  but  in  all  the  cases 
the  basis  must  be  gross  inequality  in  the  contract,  otherwiae  the 
party  selling  cannot  be  said  to  have  been  in  the  power  of  the  party 
buying ;  unless  actual  imposition  is  proved  by  gross  inequality  other 
circumstances  of  fraud  will  pass  for  nothing ;  the  basis  must  be  gross 
inequality :  And  the  turn  of  the  scale  must  be  considerable  against 
the  person  vrho  has  the  legal  estate.  There  is  no  method  of 
marking  any  line  but  by  malung  it  necessary  to  prove  gross  inequa- 
lity.   There  is  an  objection  to  the  reKef  sought  by  this  bill,  arisif^ 

from 
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from  the  delay  in  seeking  the  relief;  this  it  no  objeetion  for  the  APPENDIX. 
time  whilst  Max  lived,  but  be  died  in  1769 j  from  1769  to 
1 776  the  plaintiff  was  dormant ;  he  brought  an  ejectment,  and  the 
present  defendants  filed  a  bill  for  an  injunction,  the  injunction 
guarded  the  possession^  and  the  defendant  in  that  suit  put  in  no 
answer  till  after  the  present  bill  was  filed ;  if  an  answer  had  been 
pat  in,  shewing  this  strong  case  of  fraud,  the  injunction  I  apprehend 
must  have  been  dissolved,  though  the  ejectment  was  brought  upon 
a  satisfied  term.  From  that  tine  the  estates  have  been  pnbliclj 
letting,  part  upon  building  leases.  It  is  necessary  to  consider  the 
time  the  plaintiff  has  laid  by  as  an  objection  to  his  claim ;  but  if 
he  shews  strong  evidence  of  fraud,  it  will  be  hard  to  say  that  this 
length  of  tiflM  shall  be  sufficient  to  bar  him  of  his  remecty.  As  to 
the  other  grounds  upon  which  this  transaction  is  endeavoured  to  be 
impeached,  it  is  clear  Moss  was  a  weak  man  from  the  evidence  on 
both  sides.  It  is  equally  clear  that  his  weakness  was  not  such  as 
to  be  a  ground  for  a  cooranssion  of  lunacy,  or  to  impeach  his  acts 
at  law ;  the  witnesses  for  the  plaintiff  state  him  to  have  been  stupid 
and  foolish  to  the  highest  degree.  The  instances  produced,  though 
in  themselves  ridiculous,  yet  being  produced  by  feir  people  as 
satisfying  their  minds,  are  sufficient  to  convince  me  of  his  weak-* 
ness ;  one  of  the  witnesses  says  he  was  not  so  bad  as  he  was  gene- 
rally thoiq^t  to  be,  that  he  could  write  letters  and  transact  ordinary 
iHistness :  this  shews  he  was  generally  considered  as  a  weak  man. 
On  the  other  side  it  is  attempted  to  prove  that  he  was  a  man  of 
strong  understanding,  attentive  to  bis  affairs;  the  instances  are 
absurd :  there  can  be  no  doubt  that  his  understanding  was  bdow 
that  of  the  geneisslity  of  men.  As  to  his  health  it  u  impossible  to 
say,  tiie  habit  of  liis  healtli  gave  many  symptoms  of  a  quick  decay : 
biirt  there  is  fuU  evidence  that  he  was  not  thought  in  a  good  state  of 
health.  Hie  contract  is  not  to  be  considered  as  made  in  expecta^ 
tion  of  sudden  deatli,  but  in  expectation  of  a  good  bargain  from 
indifferent  health.  As  to  the  relation  in  which  the  parties  stood,  it 
is  evident  Iskerwood  had  a  yearly  salary ;  a  lease  of  lands  worth 
^1 1  a  year  was  granted  to  him  at  6s.  a  year,  and  this  he  himself 
iiefends  as  granted  to  him  for  services  done :  That  Smediey  was  a 
person  confided  in  by  Moss  is  clearly  proved  by  all  the  defendant's 
witnesses,  as  far  as  confidence  went;  therefore  both  the  defendants 
stood  bound  to  behave  fairly  and  clearly  towards  him :  and  it  seems 
So  have  been  the  policy  of  the  law  not  to  permit  any  persons,  so 
circumstanced,  to  take  any  such  advantage.  The  defendants  assert 
that  Mo$t  was  not  imposed  upon,  but  acted  ftom  the  mere  impulse 
of  h»  own  mind;  they  suppose  him  to  have  had  an  aversion  to  his 
heir,  sn  heir,  wboa  he  might,  if  he  pleased,  have  disinherited. 
Consider  the  stale  of  body  and  mind  of  a  man,  who  in  1767,  i^ed 
about  thirty,  and  married  only  in  1764,  to  a  young  wife,  despaired 
of  Imving  issuei,  nnd  itierefore  desired  to  dbprive  his  faehr  of  an 
estate  of  which  he  was  seised  in  fee.    Upon  the  material  subject, 

the 
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but  the  facts  are  not  sufficiently  stated  for  me  clearly  to  make  a  dcct^ 
aion.  I  propose  therefore  to  send  it  to  the  Master,  to  inquire  into  the 
value  of  the  lands,  and  the  consideration  given  by  the  defendants. 
Upon  reference,  the  Master  will  distinguish  the  improved  value 
which  has  arisen  from  money  expended  from  that  which  has  arisen 
from  the  improvable  nature  of  the  lands :  for  it  is  monstrous  to 
suppose,  as  has  been  contended  for  by  the  defendants,  that  the  im- 
provable nature  of  the  estate  is  not  to  be  considered  as  an  advan- 
tage, for  which  a  price  should  have  been  paid.  Though  it  is  dear 
that  Moss  was  imposed  upon,  I  wish  to  have  it  appear  how  much  he 
was  imposed  upon« — It  is  alleci^ed,  that  leasee  for  three  lives  are 
conmion  in  that  country,  but  there  is  no  proof  that  leases  for 
nine  hundred  and  ninety«nine  years  are  common,  or  that  it  b 
common  to  let  a  whole  manor  in  such  a  way,  with  power  to  dig 
coal  and  every  sort  of  mineral  except  lead ;  1  have  no  hesitation  to 
pronounce,  that  the  case  is  carried  as  far  as  preparation  can  go 
before  actual  information  is  obtained.  The  relation  between  the 
parties  is  proved ;  the  defendants  were  clearly  persons  intrusted  : 
the  weakness  of  Moss  is  evident ;  his  state  of  health  was  clearly 
such  that  his  life  was  not  to  be  estimated  at  the  ordinary  value  of  a 
life  of  34. — ^There  is  also  a  strong  ground  from  the  evidence  to 
believe  that  there  was  gross  inequality  in  the  bargain ;  but  I  send 
it  to  the  Master  because  the  evidence  has  not  shewn  a  distinct 
disproportion. 

The  counsel  for  the  defendants  objecting  to  the  delay  and  ex- 
pence,  which>  they  alledged,  would  attend  the  goii^  before  a  Master, 
desired  that  an  issue  might  be  directed,  and  proposed  an  issue  to 
try  whether  the  contracts  were  entered  into  upon  fair  and  valuable 
considerations. 
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The  Chancellor  said  that,  if  a  jury  found  the  contracts  were 
entered  into  upon  fair  and  valuable  considerations,  he  certainly 
should  not  attempt  to  set  them  aside.  But  this  issue  appearing  to 
be  inconclusive,  if  found  for  the  plaintiff,  he  ordered  the  cause  to 
stand  over  till  the  (28th. 

On  the  28th  Jti/y,  Lord  Chancellor  said,  in  this  case,  every  cir- 
cumstance which,  combined  with  a  gross  inadequacy  of  considera- 
tion, induces  a  court  of  equity  to  set  aside  deeds  as  fraudulently 
obtained  is  clearly  made  out ;  but  whether  the  considerations  on 
which  the  leases  were  granted  were  adequate  or  not  does  not  fully 
appear ;  on  one  side  it  is  insisted  that  they  are  grossly  inadequate, 
and  strong  evidence  of  this  is  given ;  on  the  other  side,  the  con- 
trary is  asserted :  and  they  have  offered  an  issue  upon  that  fact.  If 
the  consideration  was  perfectly  adequate  there  would  be  no  possi- 
bility of  setting  aside  the  contract;  there  are  cases  indeed,  in 

which 
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\vhich  the  example  and  concern  for  the  public  have  been  considered 
as  having  weight ;  the  abuse  of  confidence  is  also  a  circumstance ; 
but  the  only  evidence  that  this  confidence  has  been  abused,  is  a 
gross  inequality  in  the  contract,  I  therefore  proposed  to  refer  it  to 
the  Master  to  look  into  the  instruments,  and  to  inquire  into  the  con- 
siderations, M^hether  adequate  or  inadequate,  and  how  far  inadequate ; 
but  the  defendants  have  offered  an  issue :  In  this  they  have  gone 
beyond  my  idea,  for  if  tlie  consideration  was  not  perfectly  adequate, 
yet  if  it  was  not  very  inadequate,  I  saw  no  grounds  to  set  aside 
the  contract;  the  consideration  being  simply  inadequate  is  not 
alone  sufficient;  combined  with  many  of  the  circumstances  of 
this  case  it  would  not  be  sufficient ;  die  degree  of  inadequacy  ne- 
cessary to  invalidate  a  contract  will  be  very  different  according  to 
the  circumstances  of  each  particular  case.  The  agreement  for 
the  coals  has  many  additional  circumstances,  which  the  other 
contracts  have  not :  It  gives  an  interest  which  over-rides  the  whole 
manor ;  there  is  a  power  to  get  every  sort  of  mineral,  except  lead, 
without  restriction ;  the  lessor  is  perpetually  bound  to  keep  the 
watercourses  in  repair ;  if  the  coal  mines  are  unproductive  the 
lessor  gets  nothing,  if  they  are  worked  to  the  greatest  advantage  the 
rent  can  never  exceed  (£25,  if  they  produce  less,  the  rent  is  to  be 
proportionally  less.  But  the  circumstances  of  the  contracts,  the 
character  of  the  man,  the  situation  in  which  the  parties  stood,  are 
matters  merely  for  the  decision  of  a  court  of  equity.  Where  a 
matter  of  law  arises,  there  it  is  proper  for  me  to  send  the  parties 
to  the  courts  of  law;  where  a  matter  of  fact  is  necessary  to  be 
considered,  and  there  is  no  doubt  upon  the  evidence  of  the  fact, 
there  it  is  proper  to  send  a  neat  matter  of  fact  to  the  decision  of  a 
jury.  It  will  therefore  be  improper  to  direct  the  issues  in  tlie 
nianncr  mentioned  by  the  defendants,  whether  the  contracts  were 
entered  into  upon  fair  and  valuable  considerations,  for  this  will 
leave  all  the  circumstances  of  the  case  to  be  decided  upon  by  the  jury, 
and  will  put  it  upon  them  to  exercise  the  peculiar  jurisdiction  of  a 
court  of  equity ;  the  issues  must  therefore  be,  whether  the  con- 
siderations of  the  several  deeds  were  fully  inadequate  to  the  interests 
gained  by  those  deeds  (a).  The  inadequacy  of  the  consideration 
must  be  the  basis  upon  which  the  Court  is  to  grant  the  relief  prayed 
by  the  bill :  the  thing  to  be  inferred,  from  the  inadequacy  of  the 
considerations,  is  fraud  :  inadequacy  is  evidence  of  fraud :  for  thai 
purpose  it  must  be  gross ;  but  in  some  circumstances  it  must  be 
greater  than  in  others,  and  how  far  the  considerations  must  be  in-* 
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(a)  As  to  the  nature  of  issaes  directed 
by  a  Court  of  Equity,  the  object  of 
vhich  is  to  inform  the  conscience  of 
the  Court,  vide  Rieharda  v.  SymeSf  f 
Atk.  319.  Bakir  ▼.  Hart,  1  Yes.  «8. 
3  Atk.  542.  Staee  v.  Mabboi,  S  Yes. 
55^.    E4trl  of  DarUngUm  Vt  BoiOft,  1 

Vol.  I.  MM 


Eden,  «70.  Pike  v.  Hoare,  2  Eden, 
187.  Sicatden  ▼.  Sianden,  1  Yes.  jnn. 
1S4.  O^Connor  v.  Cookf  8  Yes.  535. 
The  Warden  ^  Afmor  Canons  of  St.  PauTa 
▼.  MorriSf  9  Yes.  155.  Pemberton  v. 
Pentberton,  1  i  Yes.  50.  Hampson  v« 
HamiaWf  3  Yes.  &  Bea.  4t. 
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ftdequate,  to  entitle  the  plaintiff  to  reUef,  must  be  for  the  consider* 
abon  of  tliis  Court :  1  therefore  thought  it  more  advisable  to  refer 
the  matter  to  the  Master :  but  as  the  defendants  have  prated 
an  issue,  and  have  boldly  offered  to  abide  tlie  events  I  cannot 
refuse  to  grant  it,  and  they  must  take  it  in  the  mamier  I  have 
Bientioned  (a). 

An  order  was  accordingly  made  that  the  parties  should  proceed 
to  trial  at  the  next  LefU  assizes  for  hamashirtf  upon  five  issues, 
u'hetlier  the  considerations  given  for  the  leases  mentioned  in  each 
issue  were  adequate  to  the  interests  acquired,  and  in  these  issues 
the  defendants  here  were  respectively  to  be  plaintiffs  and  the  plain- 
tiffs here  defendants* 

Tliese  issues  produced  three  records  for  trial  at  the  assizes  ;  in 
the  first  Smedley  vias  plaintiff,  for  trial  of  three  issues  directed 
between  the  phuntiff  and  him,  on  the  value  of  his  three  leases ; 
in  tlie  secoud,  liherwood  and  Smedley  were  joint  plaintiffs,  on  the 
joint  lease;  and  in  the  third,  Jshencood ^iaa  plaintiff.  In  the 
first  and  second  of  these  the  jury  gave  verdicts  for  tlie  defendant 
at  law  against  the  validity  of  the  leases  ;  aniji  the  tliird  record  was 
withdrawn. 

The  cause  came  on  again  the  2gth  August,  t779»  when,  upoa 
affidavit  of  the  three  records  being  made  up,,  and  the  last  being 
withdrawn,,  judgment  was  ordered  to  be  taken  pro  confesao  against 
the  plaintiff  at  law  on  that  issue. — Motions  were  afterwards  made 
for  new  trials,  but  refused,  on  account  of  thelengtli  of  time  that 
had  passed  before  the  application. 

Tliere  were  afterwards  several  proceedings  had  in  tlie  cause,  in 
consequence  of  the  deadis  of  parties ;  and  it  came  on,  upon  the 
equity  reserved,  before  the  Lords  Commissioners,  12th  Novemhtr, 
17d3,  when  the  Court  ordered  the  leases  against  which  the  jury 
had  found  verdicts,  and  comprised  in  the  record  upon  which 
judgment  iiad  been  taken  pro  confessOf  to  be  set  aside,  as  ob- 
tained by  fraud  ;  and  the  leases  surrendesed  at  the  timia  of  taking 
the  same,  and  other  unimpeached  leases  to  be  restored  to  the  de- 
fendauts  (6). 

(a)  This  case  was  cited  for  the  dt* 
fcndants  in  the  arguments  inHii^ii«iitn 
T.  Baseley,  14  Vcs.  «83,  to  shew  that 
a  mere  agent  emploved  to  receive  rents, 
is  not  a  person,  who,  on  the  grounds 
of  piiblic  policy,  is  disabled  from  re- 
ceiving a  benefit, &c.  the  leases  having 
been  here  set  aside  on  the  express 
ground  of  fraud.  As  to  the  persons 
who  are  prevented  from  accepting  be- 
nefits, or  precluded  by  their  situation, 
with  respect  to  others,  from  purchasing 


from  them,  vide  Newmmn  ▼.  Pmytte^ 
post,  vol.  iii.  550.  Fox  v.  Mmckretk, 
post,  vol.  ii.  400. 

(h)  There  it  an  account  of  what 
passed  on  the  cause  coming  on  before 
tlic  Lords  Commissionei*s,  2Dick.6lt» 
where  the  Reporter  gives  a  very  ela- 
borate account  ot*  the  distinction  be- 
tween a  bill  of  review,  and  a  supple- 
mental bill  in  the  nature  of  a  bill  of 
review* 

Bishop 
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Lincoln's-Inn 

TVR.  GodJard,  Master  of  C/flre-Hfl//,  Cambridge,  hy  his  mli,    H*"'^^;^^- ^oth, 
-■-^  gave  several  pecuniary  legacies,  and  then"  to  ^.  ^100,  to  Bequest toan 
J3.  ^100,  &c.  &c. ;  to  Storey's  Hospital  ^3,400  in  the  S  per  cents*  hospital  of 
the  annual  dividends  of  which  to  be  every  half  year  divided  betwixt  «^^>400  in  the 

four  Widows.  .        ,.       .  dividends  to  be 

It  appeared  that,  at  the   time  of  mnkmg   his  will,  and  at  the  divided  among 
time  of  his  death,  he  had  only  £2,200  standing  in  his  name  in  the  T®"*"  widows,  this 
3 ;)errewf.  annuities,  of  vihich  i:i50  belonged  toother  persons,  L%pSclel^cy! 
as  he  had  declared  by  a  writing  in  his  own  hand  ;  but  the  remaining     •  r  ^gg  i 
c£2,0o0  belonged  to  him  in  his  own  right.     There  being  a  defici- 
ency  of  assets,    the  question  was  whether  this  legacy  of  ^S,4(X) 
ill  the  3  per  cents,  was  to  be  considered  as  a  specific  legacy,  or  as 
a  pecuniary  legacy,  and  consequently  to  abate. 

Mr.  Mansfield  and  Mr.  Gralutm  for  the  plaintiff : 

Mr.  Attorney-General  and  Mr.  Le  Blanc  for  the  defendant. 

The  cases  cited  were, 

Aston  V.  AstoHy  For.  152. — Purse  v.  Snaplin,  1  Atk.  414.— 
Sleechv.  Tlioringlon,  2  Ves.  560. — Avelyri  v.  Ward,  1  Ves.  425. 

Lord  Chancellor. — In  this  case  I  confess  it  does  not  appear  to 
nie  that  there  is  any  question  of  difficulty. — On  the  face  of  the 
will,  it  is  clearly  a  pecuniary  legacy  \ — and  if  it  b  to  be  turned 
into  a  specific  legacy  it  must  be  upon  other  circumstances. — ^T^e 
form  of  the  bequest  is  to  give  ^3^400  in  the  3  per  cents. — The 
testator  has  been  definite  in  applying  the  quota  of  maintenance  to 
each  widow. — On  the  face  therefore  of  the  will  it  is  purely  i>ecu- 
niary,  and  extends  only  to  a  direction  to  buy  such  a  sum  in  such 
a  stock. — But  it  is  said,  that  although  this  may  be  so  in  the  words, 
yet  that  circumstances  may  be  given  in  evidence  as  to  the  state  Or 
the  funds  in  his  possession  at  the  time  of  making  the  will. — If  he 
had  at  the  time  of  making  his  will  mOre  stock  than  that  which  he 
devised,  it  is  said  it  will  be  a  specific  legacy;  but  that  tUis  is  nOt 
the  only  case  in  which  the  Court  has  been  used  to  make  this^  iufei^ 
ence. — When  I  say  this,  I  do  not  mean  to  be  understood  that  the 
Court  has  laid  it  down  as  a  positive  rule  of  law,  but  merely  a^  ati 
interpretation  of  evidence.  In  the  case  of  ^sA/tm' v. ^^A^b/i,  the 
argument  did  not  turn  upon  its  being  a  specific  legacy  or  not,  {yfhitti' 

(/)  Bnfnsden  v.  IVitUer,  Ambl.  67. 

M  M  2  seems 
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^APPENDIX,     seems  taken  for  granted)  but  merely  upon  the  consequences  of  its 

being  specific ;  if  tliat  case  bad  applied   more  to  the  present  £ 

should  have  thought  it  necessary  to  have  looked  more  uito  it. — In 
all  cases  where  the  legacy  is  considered  as  specific,  the  Court  takes 
for  granted  that  the  testator  meant  that  particular  fund,  ahhougli 
he  may  be  mistaken  in  the  description  of  it ;  now  this  intention 
ought  to  be  made  out  by  strong  circumstances,  which  certainly  do 
not  exist  in  the  present  case. — lam  therefore  of  opinion  that  this 
is  a  pecuniary  legacy ;  and  must  con^quently  abate  in  proportion 
M'ith  the  rest  (g)  (a). 

(g)  The  decree  directed  tlic  Master  to  inquire  what  was  the  market  price 
of  the  3  per  cent,  annuities  at  the  date  of  the  decree,  and  that  the  value  of 
^'3,400,  3  percent,  annuities,  at  such  market  price,  was  to  be  considered  as  the 
amount  of  the  legacy  given  to  Storey*s  Hospital  in  Cambridge,  Vide  Pmru  v. 
Snaplin,  1  Atk.  418. 

i^a)  The  cases  in  which  Icgjacies  of  specific,  are  collected  in  SHmmont  f . 
stock,  &c.  have  been  held  pecuniary  or       Vallance,  post,  vol.  iv.  346. 


Easier  Term, 
May  3dy  1734. 


B.  treats  with  A. 
for  a  piece  of 
land,  having  an 
intention  to  build 
a  miU,  to  which 
the  consent  of  a 
corporation  is 
necessary;  but 
A,  refuses  to  treat 
on  condition ;  B. 
fails  in  obtaining 
consent:  This 
fiulnre  in  his 
specnlaUon,  is  no 
defence  against 
a  bill  for  specific 
^rformance. 


Adams  v.  Weare. 


Appeal  from  the  Rolls. 


glLL, 


brought  by  the  vendor  against  the  vendee^  for  a  speci6c 
performance  of  an  agreement. 

Tlie  contract  was  a  memorandum,  signed  only  by  the  defendant, 
to  the  following  purport :  That  the  vendee  agreed  to  buy  of  the 
vendor  the  premises  in  question,  provided  he  would  convey  them 
to  him,  and  make  a  good  title  thereto.  The  vendor  took  a  guinea 
of  the  vendee  by  way  of  earnest. 

The  vendee^  by  his  answer,  suggested  that  he  had  agreed  to  buy 
the  premises  conditioilally  only,  viz.  for  the  purpose  of  working 
a  mill  which  he  intended  to  erect  upon  the  lands,  provided  be 
could  obtain  the  consent  of  the  corporation  of  Bristol ;  and  that, 
in  consideration  of  these  circumstances,  he  agreed  to  give  a  very 
large  price,  more  than  60  years  piu-cbase,  for  the  lands ;  but  that, 
upon  application  to  tlie  corporation,  they  refused  their  consent,  by 
which  he  was  prevented  from  erecting  his  mill :  he  therefore  re- 
fused to  perform  the  contract,  insisting  that  his  agreement  was 
conditional,  in  case  he  could  obtain  such  consent ;  and,  having 
failed  therein,  he  was  not  bound  to  purchase  the  lands  at  such 
advanced  price. 


Then 
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There  was  evidence  in  the  cause  of  tlie^e  circumstances,  and 
tliat  the  purpose  of  building  the  miil,  which  depended  on  the  con- 
sent of  the  corporation,  was  in  tlie  view  of  the  vendee,  but'  not 
that  it  was  in  the  view  of  the  vendor,  and  so  far  from  having  agreed 
to  such  condition,  the  vendor  had  never  mentioned  it. 

The  late  Master  of  the  Rolls  had  decreed  for  the  plaintiff. 

Upon  an  appeal : 

On  the  part  of  tiie  plaintiff,  it  was  argued  that  there  was  an  ex* 
press  agreement  in  writing,  and  as  to  the  hardness  of  the  bargain, 
there  was  no  fraud  or  surprise  :  It  Mas  a  well  considered  contract, 
and  however  hard  the  bargain  might  appear,  the  party  contracting 
for  the  purchase  did  not  at  the  time  think  so.  The  Court  must 
consider  the  thing  as  done;  and  supposing  the  contract  to  have 
been  executed  at  the  time  when  the  agreement  was  made  the 
Court  would  not  set  it  aside.  Mortimer  v.  Capper j  ante,  p.  15f). 
Cass  v.  liaddhy  fi  Vern.  280.  where  the  premises  had  been  de- 
stroyed by  an  earthquake. 

For  the  defendant,  it  waf  contended,  that  the  bargain,  as  cic- 
cuuistances  had  turned  out,  was  hard  and  unconscionable ;  that 
the  proposals  and  conditions  were  not  adhered  to ;  and  that  the 
Court  could  not  carry  the  agreement  into  execution ;  but  if  tlie 
plaiiUiff  was  to  have  any  remedy,  it  was  at  law  upon  an  action  of 
covenant;  that  there  arc  instances  where  the  Court,  on  an  agree- 
jncnt  executed  only  on  one  side,  had  refused  to  decree  a  perform- 
ance, Bromley  v.  Jejfferies,  Q,  Vern.  415.  So  in  a  case  where  the 
articles  appeared  to  be  unreasonable,  Young  v.  Clerk,  Pr.  Ch. 
538.  so  where  the  lands  turn  out  to  be  other  than  the  purchaser 
supposed  them  to  be.  Hick  v.  Philipps,  Pr.  Ch.  575.  Where  a 
bargain  is  good  at  the  commencement,  but  turns  out  a  hard  one  af- 
terwards, the  Court  will  not  decree  a  performance.  Stent  v.  Bai^ 
liSf  Q,  P.  W.  220.  as  in  case  of  an  house  which  is  burnt  down  before 
the  conveyance.  Pope  v.  Roots,  7  liro.P.  C.  184.  and  a  case  men- 
tioned by  Sir  Joseph  JekyL  So  where  a  bargain  has  become  op- 
pressive, it  is  in  the  discretion  of  the  Court  to  relieve,  Chesterfield 
\.  Janssen,  1  Atk.  301.  Barnardiston  v^  Lingood,  2  Atk.  135. 
Buxton  v.  Cowper,  ib.  383.  In  this  case  the  purpose  has  failed, 
and  as  the  agreement  was  merely  executory,  it  ought  not  to  be  ex- 
ecuted. 

Lord  Chancellor. -^li  is  very  material,  in  this  case,  to  attend  to 
facts.  I  am  not  very  anxious  to  discuss  the  point  what  bargains 
the  Court  will  execute  or  not;  but  when  the  Court  has  laid  it 
down  as  an  article  of  the  ecpiity,  which  men  shall  obtaiu  here,  and 

which 
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APPENDIX,    iwhich  they  cannot  obtain  at  law,  that  instead  of  damages  thej 

shall  have  a  specific  performance;  and  that  every  agreenient 
must  be  perforniedi  unless  something  at  the  time  of  makiag  the  bar- 
gain, or  something  done  since  is  to  aipount  to  a  waver  of  it  at  the 
time  of  carrying  It  into  execution ;  if  you  do  not  confine  yourself 
within  that  limit  there  are  no  bounds  whatsoever:  for  rules  ought  to 
be  fixed,  and  it  would  be  calamitous  that  ^e  matter  should  rest  upon 
such  loose  expressions  as  hard  and  unconscionable;  which  expres- 
unless  they  are   properly  applied,    mean  little  or  nothing. 


AoABfS 

Vearb. 
[  568  ] 
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sions, 


This  bargain,  if  impeached,  must  be  so  at  the  time  of  its  com- 
mencement: for  nothing  has  happened  3ince  to  impeach  it,  unless 
that  the  party  has  failed  in  his  speculation  ip  respect  to  a  baigain 
wliich  he  made  with  his  eyes  perfectly  open.  It  is  perfectly  neces- 
sary to  see  what  were  the  real  terms  of  the  bargain.  Qn  the  1  llh 
of  Marckf  overtures  were  made  concerning  the  purchase  of  these 
lands  by  Weare.  £800  was  demanded  as  th^  price  for  the  estate, 
puttii:^  that  value  upon  it  in  contemplation  of  building  the  mill,  and 
otlier  articles  of  no  moment  now,  unless  the  erection  of  the  mill 
was  the  real  ground  upon  which  the  price  was  carried  to  die  extent 
it  was.  It  was  insisted,  it  cannot  be  carried  into  execution,  be- 
cause it  is  proved  that  the  price  was  more  than  three-fourths  more 
than  the  value;  but,  for  what  I  know  to  the  contrary^  it- may  be 
t)ie  value.  After  the  11th  of  March  no  answer  was  given  to  that 
letter ;  but  JVeare,  in  order  to  get  a  farther  treaty,  applied  to  a 
I^s.  j1.  as  a  relation  of  the  family,  to  go  ^^ith  him,  and  take 
j4dams  aside,  and  ask  him,  in  privity,  the  lowest  price  he  would 
take ;  which  she  did,  and  he  made  the  same  demand  as  before : 
and  some  days  afterwards,  Weare  went  again  to  Adams  with  Mrs, 
ji.  to  treat  with  him.  As  to  the  objection,  that  this  is  the  evidence 
of  relations ;  I  think  it  is  fair  and  uuimpeachable  evidence.  They 
went  to  Adams  before  dinner,  and  conversation  was  had  in  regard 
to  the  improvement  by  building  a  mill,  which  is  beyond  doubt; 
and  the  price  was  reduced  to  £740.  Mr.  Weare  agreed  to  give  the 
price,  and  to  build  the  mill,  t/'he  could  get  the  consent  of  the  cor- 
poration ;  and  the  single  suggestion  mentioned  was  the  ponsent  of 
the  corporation.  Mr.  Adams  said  I  will  have  no  if\  it  shall  not 
be  conditional :  the  business  shall  be  all  yours  to  get  that  consent. 
Weare  was  an  alderman  of  the  corporation,  and  he  had  interest ; 
but  Adams  had  none.  The  price  was  settled  upon  an  express  ac- 
ceptance of  the  estate ;  and  Adams  would  have  nothing  to  do  with 
any  conditional  bargain,  as  to  obtaining  the  consent  of  the  corpo* 
ralion.  After  dinner  the  agreement  was  made  out;  and  it  is  sug- 
gested that  it  was  intended  as  a  conditional  bargain,  though  tlic 
evidence  has  proved  the  contrary,  and  the  agreement  i^  written 
without  expressing  any  thing  upon  the  application.  Adams  was 
the  person  to  draw  tlie  agreement ;  and  lie  observed,  we  must  be 
\xfO)\  hf^noVf  and  no  advantage  to  be  taken  of  the  condition.    It 
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h  impossible,  if  that  conversation  had  related  to  such  A  conditioii,    APPENDIX. 
he  should  not  mention  it  in  the  writing.     He  knew  himself  to  be 
incapable  of  executing  any  such  condition,  and  therefore  the  con- 
versation related  to  the  mere  form  of  drawine  out  the  writing. — 
Thus  the  matter  rested  till  the  t22d  of  Marcn,  when  Weare  wrote 
to  Adams,  to  inform  him  that  he  had  wrote  to  Mrs.  Day  (tenant 
to  the  corporation),  to  whom  the  erection  of  the  mill  would  have 
been  injurious,  and  as  her  consent  could  not  be  obtained,  the  bar- 
gain was  off.     It  struck  me  strange  tliat  he  should  confine  himself  to 
Mrs.  Dai/,  and  say  nothing  of  the  corporation;  but  the  evidence 
says,  that  he  was  informed,  by  him,  that  he  had  made  this  bar- 
gain, and  proposed  purchasing  lands  on  the  other  side  of  the  river, 
with  her  consent ;  but  that  was  not  made  one  of  the  terms,  because 
he  thought  himself  sure  of  her  consent.     When  I  consider  the  evi* 
dence,  and  upon  what  consideration  this  consent  was  to  be  bad,  I 
am  sure  he  made  no  doubt  of  obtaining  it ;  but  the  surveyor  said 
it  would  be  of  prejudice  to  Mrs.  Day,  when  the  consent  was  de- 
nied him.     The  question  is,  what  he  has  done  to  obtain  the  coit^ 
sent  of  the  corporation,  could  he,  or  could  he  not  have  obtained 
Mrs.  Day's  consent  if  he  had  offered  her  a  premium  for  any  im- 
aginary damages  that  would  have  arisen  to  her  by  his  builditi^  the 
mill.     Tlie  burthen  lay  upon  Weare  to  obtain  that  consent ;  it  was 
his  part  to  have  done  so :  but  there  is  no  evidence  of  accommoda- 
tion on  his  side  as  to  that  point,  for  it  only  says  he  applied  to  Mrs. 
Day  and  she  refused  her  consent,  but  nothing  is  mentioned  as  to  a 
premium  being  offered   by  him.     Suppose  he  had  obtained  her 
consent,  and  the  corporation  had  been  mentioned ;  when  it  was  an 
express  part  of  the  case  tliat  the  owner  should  not  have  been  an- 
swerable, there  appears  rather  to  be  fraud  on  the  part  of  tl|e  de- 
fendant, for  he  had  no  authority  to  think  so.     It  has  been  said,  stat- 
ing the  answer  given  to  that  letter  by  Adams,  that  there  is   some- 
thing in  it,  because  he  does  not  expressly  deny  that  he  could  not 
obtain  tlie  conseut.     In  reply,  he  only  insists  upon  the  agreement, 
but  does  not  charge  k  in  the  manner  it  is  done  on  the  other  side. 
It  does  not  appear  how  this  consent  may  be  obtained  ;  for  if  be 
can  obtaifn  it,  the  agreement  may  still  be  executed.     It  does  not 
appear  to  me  what  the  value  of  the  premises  would  be,  if  applied 
to  the  purpose  of  working  the  mill.     What  the  advantage  of  it  might 
be  is  not  stated ;  therefore   I  think  that,  without  entering  into  Uie 
paj'ticulars  of  the  case,  the  Master  of  the  Rolls  has  done  right,  for 
no  case  can  be  cited  where  parties  have  made  a  bargain  with  their 
eyes  perfectly  open  and  no  surprise  whatsoever,  as  in  this  case,  in 
which  the  Court  has  refused   to  decree  a  specific  performance. 
Here  is  no  mistake  of  the  object,  as  in  Hick  v.  Philipps ;  and  as 
to  the  greatness  of  the  price,  Adams  had  a  right  to  ask  a  large  sum ; 
and  the  other  had  agreed  to  give  it,  with  a  view  to  the  intended 
purpo6t{  of  erecting  aud  workiug  lus  mill  \  for  lie  weut  upon  the 
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80,  of  diat  of  the  corporation. 

Decree  affirmed  {a). 
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(a)  Vide  JackMon  ▼.  Lecer^  post^  vol.  iii.  605. 


May  1784. 

Money  fo  be  laid 
out  in  the  pur- 
chase of  heritable 
sicwrity  iu  $Scol' 
land  not  within 
the  statute  of 
mortmiin. 


Oliphant  r.  Hendrib. 

/M  By  willy  gave  the  sum  of  £300  to  a  religious  society  in  Scot- 
t/X«  z^nj^  iq  5q  131  j  qui  jn  iiie  purchase  of  heritable  securities  in 

Scotlandf^  and  the  interest  thereof  to  be  applied  toward  the  educa- 
tion of  12  poor  children. 

It  was  contended  to  be  a  void  bequest,  within  the  statute  of 
mortmain,  analogous  to  land,  as  being  a  bond  that  would  descend 
to  the  heir  of  the  obligee. 

But  Lord  Chancellor  held  it  to  be  a  good  bequest  (a). 


(a)  In  Mackintosh  v.  Townsendy  16 
Yes.  330,  Lord  Eldon  directed  the 
Register's  Book  to  be  searched  for  the 
present  case,  when  it  was  found  that 
Ijlicre  was  nothing  special  in  it,  and 


accordingly  his  Lordship  in  tltat  case 
established  a  legacy  to*  be  laid  oat  in 
land  in  Scotland.  Vide  also  Camphelt 
▼.  The  Earl  of  Radnor^  ante,  ^u  Oir- 
tis  r.Hution,  14  Yes.  537. 


Xx>rd  Thvrlow. 

Lincoln'8#In'n 

Hally  24th  May, 

1784. 

The  question  bc« 
inc,  whether  th» 
plaintiff  has  a 
iien  upon  stock, 
the  Court  will 
not  order  the 
bank  to  permit  a 
t^tuiafer. 


[  572  ] 


Birch  v.  Corbyn. 

.nnHE  plaintiff  EircA  had  filed  a  bill,  claiming  an  equitable  lien 
"■-  on  certain  stock  purchased  with  money  remitted  by  Mr.  Cor- 
byn from  Virginia,  in  respect  of  money  laid  out  and  paid  by  the 
plaintiff^  for  the  use  and  in  the  education  and  payment  of  the  debts 
of  three  of  Mr.  Corbyn  s  sons,  who  had  come  over  to  England, 
and  applied  to  the  plaintiff  for  that  purpose ;  which  money  die 
plaintiff  charged  by  his  bill  was  remitted  for  the  purpose  of  satis- 
fying his  demands.  The  stock  stood  in  the  names  of  Corbyn  and 
Athawes,  in  trust  for  Corbyn.  The  bank,  hearing  of  this  suit,  re- 
fused to  permit  a  transfer  of  the  stock. 

It  was  now  moved  on  the  part  of  the  defendant,  that  the  bank 
might  be  ordered  to  permit  a  transfer,  but 

Lord  Chancellor  said,  this  was  in  fact  requiring  a  decree  in  tlie 
cause,  by  an  interlocutory  order ;  for  the  defendant  undertakes  to 
prove,  that  the  plaintiff  has  no  lien  on  this  stock ;  and  tliis  is  tu  be 

made 
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made  out  by  reading  the  answer,  which  could  not  be  read  by  the  APPENDIX. 
defendant  upon  hearing  the  cause.     It  is  impossible  to  make  an  "7^ 

order  upon  the  stake-holder  to  quit  the  stakes,  which  is  the  main  1784. 

object  in  dispute  in  the  cause.  Biuch 

_  CORBYS. 

8.  a 

(6)Weller  v.  Smbaton.  /.^',^^,*- 

T^HE  plaintiff,  who  was   lessee  of  an  ancient  mill  on  the  river         'i784.    ^^* 
-^    liavensbume,  filed  his  bill  against  the  defendant,  stating  his  BiU  to  be  quieted 
own  title,  and  charging  that  the  defendant  had  erected  certain  flood-  in  posaession  of  m 
gates,  and  other  works  upon  the  said  river,  above  the  plaintiff's  defen^tsmbrht 
mill,  for  the  purpose  of  conveying  the  water  of  the  said  river  to  pull  down  works 
Deptford  and  Gremvoich  ;  whereby  the  plaintiff's  mill  was  ob-  about  it  and  be 
structed,  and  that  the  defendant  had  no  right  to  erect  such  works,  erccUng  othe«: 
&c.;  and  praying  that  the  plaintiff  might  be  quieted,   by  the    in-  demurrer  because 
junction  of  this  Court,  in  the  possession  of  his  mill,  and  that  plaintiff  had  not 
the  defendant  might  be  decreed  to  pull  down  his  several  works,  ^^j^  ^^  j^^  ^ 
and  be  restrained  by  injunction  fronv  building  any  other  works,  lowed. 
&c. 

To  so  much  of  the  relief  prayed  as  required  the  works  to  be^ 
pulled  down,    and  the  defendant  to  be  restrained,  &c.    the  de- 
fendant demurred,  for  that  the  plaintiff  ought  to  have  established 
his  right  at  law  in  the  premises  before  he  required  the  aid  of  this 
Court. 


Mr.  Mansfield^  Mr.  Madocks,  and  Mr.  Stanleu,  for  the  plain- 
tiff: 

The  case  of  Bmh  v.  Western,  Pre.  Cli.  530,  proves  that  this 
kind  of  suit  is  properly  brought  in  this  Court,  in  the  first  in- 
stance, without  being  driven  previously  to  law.  It  is  analogous 
to  the  cases  of  diverting  watercourses,  which  this  Court  has  ex- 
pressly made  a  head  of  equity.  There  are  several  cases  in  Viner, 
Tit.  Chancery.  So  The  Mayor  of  York  v.  Pilkington,  1  Atlc. 
282.  How  V.  Tenants  of  Bromsgrove,  I  Vern.  22.  New  Elm 
Hospital  V.  Andovery  [ibid.  266.  Besides,  this  demurrer  being 
merely  to  the  relief,  a  full  discovery  is  now  obtained ;  and  it  will 
put  the  parties  to  a  new  and  unnecessary  trouble  and  expence.  It 
is  not  at  all  the  same  case  as  where  a  plaintiff  applies  for  an  in- 
junction. 

Mr.  Scott  and  Mr.  King^  for  the  defendants :  * 
This  Court  will  never  permit  a  bill  of  this  kind  until  the  right 
is  established  at  law,  for  this  is  a  dispute  between  two  individuals 

{h)  Nortkleiffh  v.  LMcmnbe,  Ambl.  61S. 

respecting 
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APPENDIX,    respecting  a  right  in  which  no  diird  person  is  concerned,  and  Uier&- 

fore  cannot  be  said  to  prevent  any  multiplicity  of  suits ;  Lord 
Teynham  v.  Herbert^  9,  Atk.  483.  Cky  of  London  ▼.  Perkins^ 
4  Bro.  P.  C.  157  (a).  Via.  Tit.  Chan.  425,  pi.  S5.  Whitchurch 
V.  Hide,  2  Atk.  391. 
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Lord  Chancellor. — I  take  it  to  be  a  head  of  equity  to  interpose, 
by  way  of  injunction,  when  a  party  is  erecting  new  works  upon  an 
old  possession ;  but  when  the  works  have  been  permitted  to  re- 
main three  years,  that  it  is  considered  as  such  a  laches  as  to  pre- 
clude the  party  from  having  relief  here,  without  going  first  to 
law  (b).  In  this  case,  it  has  been  put  upon  this  grotmd,  that  it  is 
withm  the  equity  of  this  Court  to  take,  ex  ab  origifte,  a  question 
whether  or  not  a  right  is  violated.  It  struck  me  immediately, 
from  a  general  recollection  of  the  cases,  that  the  Court  have  exer- 
cised no  such  jurisdiction.  ITiere  are  two  ways  in  vAnch  applica- 
tions to  this  Court  have  been  made  in  this  kind  of  cases ;  First,  in 
order  to  compel  the  party  to  try  the  right,  which  was  one  part  of 
the  case  of  fVelby  v.  The  Duke  of  Rutland,  7  Bro.  P.  C.  755  (e), 
in  the  House  of  Lords :  Secondly,  To  prevent  a  multiplicity  of 
suits  (d),  which  was  a  point  in  the  same  case ;  most  of  the  cases  on 
the  subject  had  been  looked  into  upon  that  occasion,  and  it  was 
{found  that  in  no  instance,  except  that  of  Bush  v.  Western,  this 
Court  had  ever  interposed  in  a  mere  question  of  right  between  J. 
and  jB.  they  tmviiig  an  immediate  opportunity  of  trying  the  right  at 
law,  which  would  be  definitive.  If,  after  trial,  the  party  should  be- 
gin again,  and  commit  new  trespasses,  it  is  possible  a  case  might  be 
made  to  induce  this  Court  to  interpose  by  way  of  injunction,  but 
merely  when  one  party  c!aimfl,  and  another  denies  a  right,  it  is  im- 
possible for  the  Court  to  entertain  the  bill. 


(a)  Ed.  Toml.  vol.  iii.  602. 

(ft)  So,  in  the  case  of  The  Bimungkam 
i^mial  Company  v.  Uo^y  18  Ves.  615, 
tlie  Court  reuised  to  interfere  by  in- 
junction, after  a  laches  of  two  years, 
until  the  right  had  been  establisliett  at 
hiw :  and  as  to  Uie  effect  of  laches  iu 
these  casesy  vide  Agar  v.  Tke  Regeni*$ 
Canai  Cotnpamj^  Coop.  Rep.  77. 

(c)  Ed.  Toml.  vol.  ii.  39. 

{d)  As  to  tlie  doctrine  respecting 
bills  of  peace,  vide  How  v.  The  Tenants 
4if  Bromsigrove,  1  Vern.  22.  A^<tc  Elm 
ilospUai  v.  Amlorcr,  ib.  266.  li'etkes 
SiadCy  2  Vern.  301.  Arthington  v. 
Ftiwkes,  ib.  356.  Brown  v.  Vertnudcny 
1  Ch,  Ca.  272.     City  ofUndon  v.  jPcr- 


Demurrer  allozced{e). 

kiiUf  cit.  sup.  Cowper  v.  Clerky  3  P.W. 
155.  Mayor  of  York  v.  Pilkingimij  1 
Atk.  2S2.  CoHi/era  v,LotrdAherganemy^ 
ib.  285.  Lord  Teynham  v.  Herbert,  2 
Atk.  483.  H'hnehurch\,Hidey  ib.391. 
FTei^  ▼.  The  Duke  of  Hmtlandy  cit.  sup. 
Wake  V.  Ctmytra,  1  Eden,  ;>55.  OiUy 
V.  Doig.  2  Ves.  jun.  486.  The  Atiomey* 
General  of  the  Prince  of  fVales  y.St.Au- 
byn,  WIghtw.  167.  Detonshire  v.  T^m> 
enham,  t  Scho.  &  Lef.  199. 

(f)  As  to  the  doctrine  of  the  Court 
with  respect  to  interfering  hy  injunc- 
tion in  cases  of  trespaM,  vide  Robinson 
V.  Ijord  ByroHy  post,  688  ;  io  rM%t»  ot 
nuisance.  The  Attorney-General  v.  The 
Foundling  Uospital,  post,  vol.  iv.  io5. 
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PeUkyns  v.  Baynton.  1784. 


"■  T  was  agreed  by  the  counsel  on  both  sides,  and  by  Mr.  Dkkins     ii„coln'8-Inn 
■^    the  regis ter,  that  when  subsequent  interest  was  directed  to  be   Hall,  ilfiii^  sath, 
computed,  it  was  the  course  of  the  Court,  in  case  of  a  mortgage,  1784. 

to  compute  such  interest  on  the  principal  and  interest  reported  Subsequent  in- 
due ;    but   in   cases  of   bonds  or  legacies,  to  compute  it  on  the  *««^«*  <>"  *  moit- 
principal  only,  and  that  this  was  established  by   Lord  Macclcs-  culated  upon  the 
fie/d,  in  a  case    reported   in  Peere  Williams  (1  P.  NV.  453  •).  prindpaUnd  m- 
This  was  the  case  of  a  sum  of  money  charged  by  will  on  land,  t«rest  reported 

ir  ^1  J-.  .11^  I  1       due;  but  upon 

as  a  reward  for  care  taken  of  testator  s  daughter,  who  was  a  lu-  bonds  or  legacies 
oatic,  and  on  tkc  princi^ 


Duly. 


Lord  Chancellor  considered  this  as  the  common  case  of  a  le^ 
gacy,  at^d  directed  the  interest  on  die  principal  sum  only  {a). 

•  See  also  l  P.  W.  480.  653.— 1  Vos.  49(5. 

(a)  See  the  wbole  of  the  doctrine      post,  vol.  iv.  516,  and  the  Editor's  note 
upon  t^  poiut  in  Creuze  y.  L»wthj      to  it^ 


Neale  v.  Wadeson,  ,  ,?•  ^-  . 

1  Cox.  104. 
Uncoln's-Inn 

4  N  order  had  been  obtained  by  the  plaintiff  for  an  injunction     Hall,  Jnne  atli, 
-^^  for  want  of  air  answer,  as  a  motion  of  course.     Mr.  Jlujvei/  ^^^*' 

now   moved   to    set   aside    that    order  for   irregidarity,  on    the  ^^ji**^" » '*»1*  !* 

ground  of  the  bill  having  been  referred  for  iiupertniencc  before  the  pertinence  be. 

time  f9r  answering  was  out ;  and  contended,  that  referring  the  bill  fore  the  time  for 

for  impertinence,  stayed  of  course  all  proceedings  iu  the  cause ;  answjT»n^  w  out, 

and  he  cited  a  case  of  Harris  v.  Montgomtrif,  liiL  1783,  for  tliat  not  have  an  in- 

nurpose.  Junction,  as  of 

coarse,  but  must  ^ 

Lord  Chancellor  said,  that  the  rule  was  not  generally,  that  re*  ^od  affidavit, 
fcrriug  the  bill  for  impertinence  stayed  all  proceedings:  but  was 
only  this :  that  upon  a  bill's  being  referred  before  the  time  for 
answering  is  out,  the  plaintiff  should  not,  at  the  expiration  of 
the  time,  move  for  an  injunction,  as  of  course  for  want  of  an  an- 
swer, but  should  be  in  the  same  situation  as  if  the  time  for  an- 
swering was  not  oat ;  in  which  case  he  must  move  it  upon  notice 
and  affidavit  of  circumstances.  If  this  case  therefore  had  rested 
on  the  single  ground  aforesaid,  tlie  plaintiff  would  not  have  ob- 
taii^d  the  injimction,  without  giving  notice  of  motion ;  but  it 
afterwards  appeared,  that  the  defendant's  clerk  in  Court  had  taken 
upon  himself  to  wave  taking  advantage  of  the  irregularity,  by 
agreeing  that  the  plaintiff  should  take  an  injunction  as  for  wai^t  of 
axi  answer. 

'  Ex  parte 
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A  rarvWed  share 
ihall  not  kurvive 
again  without 
ciprcM  words. 


[576] 


(0  Ex  parte  West. 

In  the  Matter  of  Scaife,  a  Bankrupt. 

npHIS  vfas  the  petition  of  the  bankrupt.  The  only  questioa 
-*-  arose  upon  the  following  clause  in  a  will :  **  I  leave  to  ji,  B. 
and  C.  sons  of  Arthur  Scaife,  £1,000  each,  the  interest  to  be 
added  to  the  principal  yearly,  until  they  shall  respectively  attain 
the  age  of  twenty*one  years ;  and  in  case  any  of  them  shall  die 
before  that  age,  then  to  the  survivors."  A*  died,  and  then  B. 
both  under  twenty-one  years  of  age.  The  question  was,  whether 
that  part  of  the  share  of  j!^.  which  survived  to  B.  upon  the  death 
of  A.  survived  afterwards  to  C.  upon  the  death  of  b.  or  whether 
BJs  original  share  only  survived. 

'SJr.Madocks  insisted  it  was  an  .established  principle  in  this 
Court,  that  a  survived  share  shall  not  again  survive,  withont 
express  words,  or  manifest  intenUon  for  that  purpose ;  and  cited 
Rudge  V.  Barker f  For.  124,  and'  the  opinions  of  Lord  King 
and  Lord  Holt  there  mentioned,  as  fully  establishing  this  doc- 
trine. 

Mr.  Scott  on  the  other  side,  cited  Pain  v.  Benson^  5  Atk.  78. 

Lord  Chancellor. — It  is  impossible  for  me  to  determine  this 
survived  part  to  survive  again,  without  contradicting  Lord  Talbot's 
decision.  The  question  is,  whether  the  word  share,  in  the  case 
cited,  does  not  mean  all  that  the  party  took  under  the  will,  which 
would  take  in  the  survived  part  as  well  as  the  original  »liare,  and 
which  I  should  think  a  very  natural  construction :  but  here  are 
cases  in  point  expressly  determined  otherwise.  I  own  it  struck 
me  forcibly  from  the  first  that  the  whole  ought  to  survive ;  but  I 
cannot  find  any  difference  between  this  and  the  cases  cited ;  and  I 
do  not  care  to  overturn  a  decision  sitting  in  bankruptcies  when  I 
can  have  no  opportunity  of  reconsidering  my  opinion.  It  is  very 
necessary  that  the  rules  of  construction,  in  wills,  should  be  esta- 
blished ;  and  I  own  I  cannot  make  out  any  distinction  in  this  case. 
As  to  the  case  of  Pain  v.  Benson,  it  seems  to  me  that  Lord  Hard- 
wicke  disapproved  of  the  general  rule,  which  induced  him  to  en- 
deavour to  find  a  distinction.  I  cannot  agree  with  him  in  consi- 
dering that  case  as  an  exception  to  the  general  rule,  though  per- 
haps I  shoidd  in  his  opinion  of  the  rule'  itself.  However  it  will 
be  too  much  for  me  to  decide  this,  against  the  authorities,  in  a 


(0  1  Cox's  P.  W.  276.  N.  1.  S.  C. 


petition 
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petition  on  a  bankruptcy.    If  the  parties  choose  to  bring  it  before    APPENDIX. 

me  in  a  more  solemn  way,  upon  bill  and  answer,  I  will  give   it  ■ 

more  consideration.  1784. 

The  parties  afterwards  filed  a  bill,  and  the  cause  was  set  down  p^^^ 

before  his  Honour  the  Master  of  the  Rolls,  who  decreed  that  the  Wmf 
share  did  not  survive  a  second  time  (a). 

(a)  By  the  name  of  West  v.  Oliphant^  vide  Mr.  Cox'&  note  to  Perkyns  v.  Mickle* 
ihicaite,  1  P,  W.  275. 


s.  a 

BOYNTON   V.   PaRKHURST.  *      iilm'!B^ian 

y^Boffnton. 
^IR  Griffith  Boynion  baviiig  by  will  empowered  his  wife  (whom    juue  I4tb,i784. 
^  he  made  executrix)  to  raise   by  mortgage  of  a  particular  real  Jewels  of  tiie 
estate,  a  sufficient  sum  of  money  for  payment  of  his  debts,  in  aid  ^.>f«>  x^^^^ 
of  his  personal  estate :  and  having  devised  to  his  wife  the  use  of  l^^^'s  wiU^toher 
her  jewels  for  her  life.     The  cause  coming  on  for  furtlier  direc-  for  life,  shall  not 
tious,  a  question  arose,  whether  the  wife  was  not  entitled  to  the  be  sold  for  pay- 
jewels  absolutely,  as  her  paraphernalia ;  although  the  personal  es-  J^d'i  debuu 
tate  was  not  sufficient  to  pay  the  debts,  or  whether  they  should  be  charged  on  a  real 
applied  before  the  real  estate  charged  with  the  debts,  and  on  the  «»tate  in  aid  of 
authority  of  Tipping  v.  Tipping,  1  P.  W.  729.  personalty. 

Lord  Chancellor  decreed  the  jewels  to  the  wife,  inprejudice  of 
the  charged  estate  (i). 

(o)Vide  Aldrkh  v.  Cooper,  8  Ves.  397;  A tk.  393.  Clancey's  Equitable  Righto 
alto  Ridout  v.  JUard  Plymouth,  S  Atk.  of  Married  Women,  f!dcd.(5l.  et  seq. 
104.    Graham  v.  Lord  Londonderry,  3 


Lincoln*s-Tnn 


Ex  parte  Cou»A«.  H^Ti^rum, 

1784. 

A    SEPARATE  commission   having  been    taken  out    against  Joint  creditors. 
"^^   Ferryman,  who  was  one   of  three  partners,  the  joint  credi-  '®^  i"  ^  prove 
tors  now  petitioned  to  be  admitted  to  prove  their  debts  under  the  eftote  byco^en^ 
separate  commission. 

Lord  Chancellor  said,  he  vi^s  aware  that  this  point  had  never  *  [  577  J 
been  decided,  although  it  had  been  usual  for  the  commissioners 
to  refuse  the  proof  of  joint  debts  under  separate  commissions ; 
but  he  did  not  see  why  the  rule  that  applies  to  the  case  of  sepa- 
rate creditors  proving  their  debts  under  a  joint  commission,  did 
not  apply  to  this  case.  Qis  only  doubt  was,  to  what  extent  this 
benetit  should  be  allowed.  It  would  be  hard  that  the  joint  cre- 
ditors should  come  upon  tlie  separate  estate  to  the  prejudice  of 

tb* 
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the  separate  creditors^  and  still  have  an  exchwm  power  of  coming 
upon  the  joint  estate ;  but  the  separate  ^ignees  might,  if  they 
pleased,  possess  themselves  of  the  bankrupt's  proportion  of  thtf 
partnership  effects ;  and  then  he  thought  the  justice  of  the  case 
would  be,  that  both  the  joint  and  separate  or^itors  shoiild  come 
in,  pari  passu,  upon  both  funds.  BuC  as  die  pnesttit  petition  wis 
consented  to^  he  would  make  the  order  now  upon  consent^  and 
leave  the  point  for  the  present,  where  he  found  it,  to  be  decided 
hereafter^  upon  more  consideration'*''. 

*  Vide  Ex  parte  Iladgaony  vol.  ii,  p.  5. 


LineoliiVlini 

Hair,  Dtc.  t^d, 

1784. 

Exceptions  wiU 
not  lie  to  a 
^fiutei's  report 
'  of  maUiteniincey 
and  a  title  set  np 
against  that  of 
the  influt  can- 
not be  taken  no- 
tico  off  but  mnit 
be  CKtaUUsbed 
elicwliere. 


Ejf  parte  Nicholls. 

TT  having  been  referred  to  the  Master  to  consider  of  a  proper 
-^  maintenance  for  the  infant  NichollSf  out  of  the  real  and  per- 
sonal estate  of  his  father  (who  died  intestate :)  A.  B.  came  be- 
fore the  Master^  and  objected  to  the  maintenance  allowed  by  the 
Master^s  report,  insisting  that  the  infant  was  illegitimate,  and 
that  he  was  heir  at  law,  and  one  of  the  next  of  kiu  of  the  infant's 
father :  but  he  had  no  evidence^  before  the  Master,  in  support  of 
these  facts :  the  Master  therefore  made  his  report  of  maintenance, 
and  ji.  B.  now  excepted  to  this  report  upon  the  same  grounds, 
which  were  now  supported  by  affidavits ;  but 

Lord  Chancellor  said,  that  exceptions  would  not  lie  to  a  report 
of  maintenance ;  and  moreover,  that  it  was  impossible  for  him  to 
take  notice,  in  this  form,  of  A.  BJs  title,  which  must  be  first 
established  elsewhere. 


t  578  ] 

Same  day. 

A  patent  bearing^ 
date  Ifth  Akf^utt, 
bat  the  caveat 
not  discharged 
till  the  t^thj  the 
patentee  snppos- 
ing  it  bore  date 
the  latter  day, 
did  not  enrol 
tin  the  18th 
December,  when 
the  four  mouths 
had  expired :  the 
date  or  his  pa- 
tent cannot  be 
altered. 


Ex  parte  Beck. 

A  Petition  in  Patents. 

A  CAVEAT  having  been  entered  against  potting  the  great  seal 
'^  to  a  patent,  for  an  invention,  which  bore  date  1 2th  August, 
1784,  the  Lord  Chancellor,  upon  hearing  the  petition,  took  some 
time  to  consider  of  it,  and  did  not  make  his  order  for  discharg- 
ing the  caveat  until  the  27th  August,  The  patentee  did  not  en- 
rol his  speciiication  until  the  18th  December,  17B4,  supposing 
the  patent  bore  date  the  day  the  final  order  was  made:  but  he 
was  then  told  the  four  months,  limited  by  the  act  of  parliument 
for  the  enrolment  of  specifications,  had  elapsed. 

The  patentee  now  petitioned  the  I^rd  Chancellor  to  alter  the 
patent^  by  making  it  bear  date  the  27th  of  Affgmt  instead  of  the 
12th;  but 

Lord 
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Lord  Chancellor  s2L\d,  that  although  he  was  perfectly  satisfied    APPENWX. 
that  the  patentee  was  well  entitled  to  his  patent,  and  that  ius  case  *~J 

was  a  very  hard  one ;  yet^  he  could  not  make  such  an  use  of  his  17o4» 

power,  as  keeper  of  the  great  seal,  as  to  alter  a  patent,  iu  any         ,^^^ 
degree,  upon  an  application  of  thU  sort.     That  perhaps,  upon  the  Beck. 

petitioner's  applying  for  a  new  patent,  the  officers  mighty  under 
these  circumstances,  be  induced  to  remit  their  fees :  but  that  k» 
could  give  no  relief  upon  the  present  petition  (^a^* 

(«)  Nor  can  the  time  for  enrolment      by  the  Keeper  of  tlie  Great  Seal.    Ex 
after  ttu*  patent  has  passed  be  eniarged      parte  Koops^  6  Ves.  599. 

0^  S.C. 

1  CoXf  224» 

,«  n  Lincohi's-Ini> 

iiOAKE   r.   PARKBR.  Hall,  Jrtn.  170*,. 

1796. 

nrHE  bill  stated,  that  James  Stuart,  by  his  will  dated  1st  De^  BiU  filed  to  dii- 
-^    cember,  1752,  gave  and  bequeathed  to  Robert  Long^  Henry  ^^l^^fo^, 
Rorcer,  and   Robert  Greenawcnf,  their  heirs   and  administrators,  feodaat;  he 
all  his  estate,  both  real  and  personal,  npon  the  .trusts  thereinafter  pleads  that  lie 
mentioned;  and  particularly,  the  said  testator  gave  and  bequeathed  ootnoSce^of 
to   his  wife  Mary  Stuart,  for  and  during  her  life,  (in  case  she  plamtiff 's  chiim ; 
should  so  long  live  sole  and  unmarried ;  but  not  otherwise,)  the  *•>«  P'«*  «hoiild 
use  and  usage  of  such  and  so  much  of  his  plate  as  she  the  said  no^other  articles 
Mary  Stuart  should  think  fit,  choose,  and  be  desirovs  to  have  the  than  Uiose  specl- 
ttse  of;  and  the  said  testator  thereby  directed  his  said  trustees  to  ^^i  and  al- 
cause  an  inventory  or  schedule  te  be  made  of  the  several  parti-  g^^  -^  thea^- 
culars,  whereof  his  said  wife  shotild  make  choice,  and  that  under  »wer,  that  it  not 
such  inventory  or  schedule,  Aey  should  take  her  acknowledgment  wfliclent. 
in  writing,  signed  by  her  own  hand,  of  the  receipt  thereof,  and  of       [  579  1 
her  having  the  same  in  her  custody,  to  the  end  that  they  might  be 
enabled,  in  case  of  her  death  oi  maniage,  to  recover  the  said 
plate :  and  the  testator  then  proceeded  to  dispose  of  the  rest  of 
his  real  and  personal  estate,  for  the  benefit  of  his  son  and  his  is* 
sue,  in  the  manner   therein    mentioned,  and  appointed  the  said 
Robert  hong,  Henry  Rower,  and  Robert  Greenavmy,  executors: 
That  after  the  death  of  tlie  testator,  his  widow  Maiy  Stuart  made 
choice  of  some  of  the  plate,  and  subscribed  a  receipt  for  the  same : 
Thai  Mary  Stuart  died  on  tl>e  \4ih  December,   1782,  by  which 
her  interest  in  the  said  plate  ceased ; — ^but  that  the  said  Mary 
Stuart  in  her  life-time  pawned  the  whole  or   the  greatest  part  of 
the  said  plate  to   the  defendant   for  some   considerable  sum  of 
money :    That  the  plaintiffs  (who  were  the  assignees,  in  trust,  of 
the  representative  of  the  surviving  trustee  and  executor  under  the 
will  of  the  said  testator,)  had  commenced  an  action  at  law,  against 
the   defendant   for  the  recovery  of  the  said  plate ;  but  that  they 
could  not  proceed  therein  for  want  of  a  discovery  of  what  articles 
of  plate  were  pawned  to  the  said  defendant ;  and  the  bill  therefore 

prayed 
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APPENDIX,     prayed  that  the  said  defendant  might  set  forth  and  discover  a  foil 

and  particular  account  of  all  and  every  the  several  pi^es  and  par-» 
eels  of  plate  late  belonging  to  the  said  testator  so  pawned  or  pledged, 
or  pretended  to  be  pawned  or  pledged  by  the  said  Mary  Stuart^ 
or  by  any  person  or  persons  by  her  order^  or  for  her  use,  with 
him  the  said  defendant^  together  with  the  several  days  and  timet 
when  the  same  was  or  were  so  respectively  panned  or  pledged ; 
and  the  respective  sum  and  sums  of  money  lent  and  advanced,  or 
pretended  to  be  lent  or  advanced  on  each  particular  article,  witli 
true  copies  of  all  entries  in  his  books  of  accounts,  papers,  or  me- 
morandums, original  or  duplicates,  of  such  pawns  or  pledges,  or 
in  anywise  relating  thereto,  hi  order  to  enable  the  plaintiffs  to  pro- 
ceed to  trial  in  the  said  action,  to  recover  back  from  the  said  de- 
fendant the  said  plate  so  pawned  or  pledged,  or  pretended  to  be  so 
pawned  or  pledged  as  aforesaid. 

To  this  bill,   the  defendant  pleaded,  that  on   the   6th  day  of 
Aprilf  and  31st  d&y  of  Ju^iist,  1781,  8ic.  durmg  all  which  time 
defendant  carried  on  the  busmess  of  a  pawnbroker,  the  said  Mary 
Stuart  being  pbssessed  of  certain  pieces  of  plate,  and  claiming 
the  same  as,  and  alledging  the  same  to  be,  her  own  absolute  pro- 
perty, and  the  same  so  appearing  to  defendant,  the  defendant  did, 
oondjide,  advance  and  lend  to  the  said  Mary  Stuart,  or  for  her 
use,  several  sums  of  money,  (to  the  simount  therein  mentioned) 
ail  which  sums   of  money  were  really  and  bon&fide  advanced  and 
paid  by  defendant  to  the  said  Mary  Stuart,  on  the  said  days  ac- 
cordingly, and  the  skid  Mary  Stuart,  or  her  agent,  at  the  same 
time  deposited  and  pledged  the  said  pieces   and  parcels  of  plate 
respectively  with  defendant,   as  a  security  for  the  said   sums  of 
money  respectively ;  defendant  then  averred  that  the  said  monies 
never  were  repaid,  and  that  he   did   not  at  any  or  either  of  tlie 
respective  days,  when  the  pieces  or  parcels   of  plate  which  were 
pledged  or  pawned  by  the  said  Mary  Stuart  with  nim  as  aforesaid, 
were  pledged  or  pawned,  or  at  any  time  before  the  death  of  the 
said  Mary  Stuart,  know  or  had  any  notice   or  information,  or 
suspicion  of  the  will  of  said  testator,  &c.  &c.     Defendant  then  by 
answer  denied  notice,  and  said  that  the  said  Mary  Stuart,  or  any 
persons  on  her  behalf,  never  pledged  or  pawned,  with  defendant 
any  plate  whatsoever,  except  the  pieces  of  plate  mentioned  in  the 
plea ;  and  that  he   had  not,  nor  ever  had   in   his  possession  or 
power  any  other  plate  whatsoever,  in  which  the  said  Mary  Stuart 
had  any  interest  (/z). 

Mr.  Hollist,  in  support  of  this  plea,  insisted — that  the  defendant 
behig  a  purchaser  for  a  valuable  consideration,  witliout  notice,  was 
not  bound  to  assist  the  plaintiff  by  a  discovery ;  and  cited  Sneliing 

(a)  The  plea  and  answer  are  (^iveu  at  full  lengtli  iu  Mr.  Cox's  report  of  this 
case. 

V.  StjHihbs, 


IN  THE  HioH  Court  of  Chancery. 

V.  Squibbs,  9,  Ch.  Ca-.  47.    Perrat  v.  Ballard,  ibid.  72.     Abery 
V.  fVilliams,  1  Vern.  27. 

Mr.  Madocks  and  Mr.  Stainsby,  for  the  plaintifTs,  insisted— 
that  the  rule  of  this  Courts  which  says  that  purchasers  without 
notice,  and  for  a  valuable  consideration,  shall  not  be  bound  to  dis- 
cover, only  goes  to  a  discovery  of  their  title,  and  not  of  the  par- 
ticular things  enquired  after  being  in  their  possession,  which  last 
is  the  object  of  the  present  bill ;  and  Mr.  Stainsby  mentioned  the 
case  of  Hartop  v.  Hoare,  3  Atk.  44,  to  shew  how  courts  of  law 
considered  cases  of  this  kind ;  it  was  also  insisted,  that  this  plea, 
mentioning  only  some  spcciHc  articles  of  plate  which  were  pawned, 
and  not  averring  that  no  other  articles  of  plate  were  so,  (though 
that  ztas  done  by  the  answer)  did  not  meet  the  point  made  by  the 
bill ;  as  it  did  not  appear  that  the  specific  articles  mentioned  in  the 
plea,  were  the  same  as  those  enquired  after  by  the  bill. 

Lord  Chancellor  said — that  he  could  not  see  any  room  to  make 
a  distinction  between  the  cases  of  a  discovery  being  sought  for  of 
the  title  of  the  purchaser,  and  a  discovery  of  the  specitic  things  in 
his  possession ;  but  the  same  rule  miist  apply  to  both,  namely, 
that  a  purchaser  without  notice,  and  for  a  valuable  consideration, 
is  not  bound  in  conscience  to  assist  the  right  owner  in  the  1e«:al 
recovery  of  the  subject  purchased  under  such  circumstances.  He 
therefore  thought  that  no  objection  to  the  present  plea. — But  the 
other  objection,  that  it  was  not  averred  by  the  plea  that  no  other 
articles  (except  those  specified)  had  been  pawned  to  the  defendant, 
seemed  to  him  to  be  a  good  objection;  and  it  was  not  sufficient  to 
aver  that  by  an  answer :  which  would  be,  in  fact,  making  the 
answer  supply  the  defects  of  the  plea  instead  of  supporting  it. 
The  plea  ought  to  have  gone  to  aver  that  defendant  had  no  articles 
in  his  possession  but  tliose  specified  before ;  for  otherwise  it  is 
saying  that  the  defendant,  having  lent  money  on  certain  articles^ 
shall  be  a  reason  why  he  bhould  make  no  discovery  as  to  any  others: 
upon  this  objection,  therefore,  the  plea  must  be  over-ruled  (a). 
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(a)  It  appears  by  Mr.  Cox's  report 
of  this  ca^e,  that  the  defendant  put  in 
a  further  answer,  whereby  he  answered 
some  few  facts  ;  but  instead  of  answer- 
ing the  several  circumstances  intended 
to  be  covered  by  his  former  plea,  he 
insisted  upon  the  same  matter  by  his 
answer,  in  bar  to  such  discovery. 
Exceptions  taken  to  the  answer  were 


allowed,  and  a  subsranent  application 
to  amend  the  plea  ret  used.  As  to  the 
proper  averments  to  a  pit  a,  vide  Mit- 
ford  on  Pleading,  !^ll,<t  seq.  Heamcs's 
Elements  of  Pleading,  23,  ct  seq.  liut- 
ler  \,  Every,  post,  vol.  iii.  80.  As  to 
amendment  of  plea,  Newman  v.  IValli*^ 
post,  vol.  ii.  143. 


Vol.  I. 
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Stuaht  v.  Wohrall. 

Fcftniiirsf,  5thy 

^^^1  l^^'^^  ^  redeem,  decree  for  redemption ;  in  default  of  payment, 

ffcSeemmmort-  ^^  ^^  ^i"^  ^^  ^  appointed  by  tli^  Master,  die  bill  to  be  dis- 

gife  ud  DM-       missed  with  costs. 

pi^meiit  ml  tiK 

it'iiVmUoii  of         Report  of  moiibydue,  and  aflidaiat  of  attendance  at  the  time 
coane  to  dlaniw   and  place  appointed  by  die  report,  and  of  non-payment. 

Motion  (as  of  course)  to  dismiss  the  bill  with  costs.    Ordered 
accoixlhigly,  and  said  by  the  Register  to  be  the  usoal  way. 


[  58d  ]  (k)  GiLMORB  V.  Sbvbbn. 

F«s.itm7a5.  nnESTATOR  gave  to  the  children  of  his  sister  June  CtfiROfr, 
Tntator  pcf^  to  •■'  wife  of  Thtmuu  GUmorCt  £S50,  with  interest  for  the  same, 
2j^^2fj2J^^  to  be  paid  them  respectively,  their  equal  shares  and  proportions  as 
CM  ;*«id  if  any  they  should  respectively  attain  twenty-one,  and  in  case  any  of  them 
died  before,  to  should  die  under  twenty-one,  then  their  shares  should  go  to  the 
Mid  Mn^wt:  survivors  and  survivor. 
AdiBdboniailer 

tlw  teftitoff^  ^  At  the  death  of  the  testator,  Jane  Gilmore  had  two  children, 

tf^i^^^of^  die  plaintiffs ;  afterwards  she  had  another  child:  the  plaintiffs 
others  if  catitied  were  both  infimts ;  and  the  Court  was  of  opinion,  that  the  youi^est 
to  a  ilHtte.  child,  being  bom  during  the  infisuicy  of  the  other  tvro,  though  iSter 

the  death  of  the  testator,  might  be  entitled  to  a  share. 

As  none  were  entitled  to  a  vested  interest^  the  Court  ordered 
the  money  to  be  paid  into  the  bank  (a). 

(k)  Ctmgreve  v.  Ctmgrete^  ante,  530. 

(«)  Vide  HmgheM  t.  Hvgkts,  post,      ibid.  401,  and  the  Editor's  note  to  tlie 
Tol.  iii,  434,  andiliidrcwt  v.iVfiNftoa,     latter  case. 
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SOWDEN   V.  S0WDBN«  ^  q 

1  C*m    16S 

jyOBERT  SOfVDEN,  being  about  to  marry  Mary  Row,  by  rJu,,  / 

-'-^  settlement  previous  to  the  marriage,  bearing  date         Septem'^     Fib,  sd^  I7d5. 
berj  1779 f  in  consideration  of  £1,050,  her  marriage  portion,  co*  a.^  by  marrbge 
Tenanted  to  pay  to  the  trustees  £1 .500,  to  be  laid  out  in  the  purchase  settlcmciit,  co* 
of  some  freehold  estate  of  inheritance  in  the  county  of  Devon,  n^JI^StmrtSi, 
upon  trust,  out  of  the  rents  and  profits  thereof,  to  pay  to  Mary  to  betoid  ovt  in 
JRow  an  annuity  of  j£l5  per  annum,  for  her  life,  in  case  she  sur-  tlie  pnrchsMof 
vived  her  said  intended  husband ;  and,  after  the  decease  of  both,  J^Ju^e^lioBey"** 
to  rabe  by  sale  £l,500,  or  £2,000,  as  the  case  might  be,  for  the  bat  parcbased  a 
portion  or  portions  of  the  child  or  children  of  the  marriage,  in  ^j"|^j5*^^5/ 
such  shares,   &c.  as  the  sunrivor  should  appoint.     He  also  cove-  2|S©tttodie 
nanted  to  pay  to  the  trustees  the  further  sum  of  <£500  at  the  leasts  trait, 
to  similar  uses :  and  that,  in  case  the  lands  purchased  should  not        [  533  ] 
sell  for  <£2,000y  the  deficiency  should  be  made  up  out  of  his  personal 
estate.     Roberi  Sowdeu  did  not  pay  the  jf  1,500  or  <£500,  to  the 
trustees,  but  soon  after  his  marriage  purchased  a  freehold  estate 
called  Pound,  for  the  price  of  £2,150,  and  the  estate  was  con- 
veyed to  him  and  his  heirs  ;  and  he  died  without  making  any  settle-    , 
ment  of  that  estate,  leaving  Mary  his  widow,  Thotnas  his  son  and 
heir  at  law,  and  Mary  his  daughter^  .who  were  the  only  children  of 
the  marriage.     He  died  sebed  and  possessed  of  other  real  and  per- 
sonal estate ;  the  real  estate  descended  on  the  eldest  son,  and  the 
widow  t6ok  out  administration  of  the  personal  estate. 

The  daughter  filed  her  bill  against  the  son  and  widow  praying 
that  tlie  trusts  of  the  settlement  might  be  decreed  to  be  performed, 
and  that  the  estate  called  Pound,  might  be  declared  to  be  subject 
to  the  trusts  of  the  settlement,  or  that  the  <£2,000,  covenanted  to  be 
paid  by  her  father,  mi^t  be  raised  out  of  his  personal  estate,  if 
sufficient^  or  the  deficiency  made  good  out  of  his  real  estate,  and 
tlie  £2,000,  when  raised,  might  be  applied  according  to  the  trusts 
of  the  settlement. 

The  cause  was  heard  on  the  6sLy  of  December,  1784,  and  3d 
of  February,  1785,  when  the  following  cases  were  cited. — Took 
V.Hastings,  2Vern.  97.  Roundell  v.  Breams,  ibid. 482.  fFi/- 
cox  V.  frilcor,  ibid.  558. — Bridges  v.  Bere,  2  Eq.  Ab.  34. — 
fVilks  v.  IVilks,  5  Vin.  Ab.  293. — Lechmere  v.  Lechmere,  For.  80. 
3  P.  W.  21  \.— Coffin  V.  Dyke,  or  Dyke  v.  Leeds,  7th  July,  1740. 
Deacon  v.  Smith,  3  Atk.  323. — Attortiey-Getteral  v.  tfhorwood, 
1  Ves.  534. — lliere  were  also  mentioned,  5  Bro.  P.  C.  552. — 
Edwards  v.  Freeman,  2  P.  VV.  435.  665 — Lewis  v.  lliU,  1  Ves. 
274. 

N  N  2  Some 
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SOWOEH 

V, 
SOWD^lfe 


Some  parol  evidence  was  offered  to  shew  the  intention  of  Robert 
Sowden  in  purchasing  the  estate  was  to  perform  his  covenant^  and 
it  was  read,  but  it  was  ver^  slights 

(a)  His  Honour  was  of  opinioui  the  evidence  ought  not  to  be 
admitted,  tfe  thought  Lechmere  v.  Lechniere,  decided  the  case. 
He  conceived  the  principle  established  to  be,  that  '^  where  a  man 
is  bound  to  do  an  act,  and  he  does  what  may  enable  him  to  do  the 
act,  it  shall  be  taken  to  have  been  done  by  him  with  the  view  of 
doing  that  which  he  was  bound  to  do.'' 

He  therefore  was  of  opinion,  that  the  Pound  estate  was  to  be 
considered  as  purchased  by  Sozcden,  with  a  view  to  perform  the 
covenants  in  the  settlement,  and  therefore  was  bound  in  equity  to 
the  performance  of  them ;  and  decreed  accordingly  (/)  (6). 

(T)  Keg.  Lib.  B.  1784,  p.  171.— Ro&rrt  Sowdent  by  marriag^e  settlement,  re- 
citing  that,  with  his  intended  wife  Mary,  be  would  have  e£l,0.50,  and  that  it 
bad  been  agreed  that  he  should  assign  to  trustees  several  leasehold  estates,  and 
also  that  he  should  pay  to  them  „£  1)50(),  to  be  laid  out  in  tlie  purchaxc  of  some 
freehold  estate  of  inheritance  in  the  connty  of  Dewm^  upon  trust,  out  of  the 
rents  nnd  profits  thereof,  to  pay  to  Mory  an  annuity  of  Jtlb  for  her  life,  in  case 
she  survived,  and  after  the  death  of  the  survivors  of  them,  to  raise  the  several 
sums  of  ^^1 ,500  and  ^2,0(K)  for  portions.  It  was  thereby  witnessed,  that  he  did 
assign  to  the  trustees  therein  named,  the  said  leasehold  estates  for  his  life,  and 
after  his  death  to  her  for  life,  and  after  their  deaths,  in  trust,  for  his  executors ; 
and  also  reciting,  that  as  a  further  yrotinon  i'or  his  wife,  he  had  actually  paid  the 
•£l,500,  and  had  agreed  to  pay  a /urf^r  «um  o/^  1,500,  within  the  time,  and 
upon  the  trusts,  therein  mentioned  y  and  for  that  purpose,  he  covenanted  with 
the  plaintiifs,  the  trustees,  within  tlie  space  of  six  months,  to  pay  the  sum  of 
•£'500  at  least ;  which  said  sums  of  of  1,500  and  o£'500,  making  ^2,000,  were  to 
be  applied  upon  trust,  as  soon  as  conveniently  might  be,  with  the  consent  of 
Sowdeiiy  to  lay  ont  and  invest  the  same,  either  together  or  in  parcels,  and  with 
or  without  any  further  sum  to  he  advanced  by .%icden,  in  purchase  of  some  free- 
hold estates  in  tlie  county  of  DecoUy  and  that  the  same,  when  purchased,  should 
be  conveyed  to  the  use  of  Hoicdt^  for  life,  without  impeachment  of  waste,  and 
after  Ids  death,  ont  of  the  rents  and  profits,  to  pay  to  Mary  his  intended  wife, 
^15  in  addition  to  the  provision,  and  in  full  fur  her  jointure,  and  in  bar  of 
dower,  and  after  payment  thereof,  to  pay  the  residue,  during  the  life  of  Mary^ 
to  f^uch  person,  and  in  such  shares,  as  he  should,  by  any  deed  or  writing,  i>r 
will,  ifc.  appoint,  and  in  default  thereof,  then  in  trust  for  his  heirs  and  assigns, 
and  after  the  death  of  both,  then  to  sell  the  same,  or  a  competent  part  thereof, 
and  with  tlie  monies,  if  not  amounting  to  o£':^,000,  but  if  they  should  amount  to 
upwards  of  of  2)00<),  then  to  pay  ^'2,000  to  and  among  the  children,  as  they 
should  appoint,  and  in  default,  then  equally,  and  if  but  one  child,  then  to  raise 
of  1,500  oidy,  and  if  no  child,  or  the  lands  should  remain  unsold  after  the  several 
payments  aforesaid,  then  to  convey  the  &ame  to  the  heirs  and  assigns  of  the  5aid 
Ji.  Sowden  for  ever,  or  if  any  overplus  after  the  sale  of  the  lands  remaining, 
after  payment  of  the  ^'2,000,  or  «£  1,500,  then  to  pay  the  same  unto  the  exe- 
cutors, and  till  the  purchase  could  be  made,  to  place  the  said  of  ^^,000  at  interest, 
upon  mortgaj^e,  or  in  government  securities,  and  if  such  purchases  should  not 
be  made  duruig  the  lives  of  Svwdin  and  his  wife,  or  the  survivor,  then  to  pay 
tlie  said  J:'ifO()0,  or  a  competent  part  thereof,  to  the  same  uses. 

There  were  two  children,  the  plaintifis  Mary  and  Thomas  Sowden;  Scwden,  the 
settlor,  never  paid  the  «£l;500  or  ^500,  but  purchased  a  freehold  estate  called 

Pwnd, 


(a)  The  judgment  is  much  more  fully 
given  in  Mr. Cox's  report, 

{b)  For  the  cases  upon  the  subject 
of  satisfaction  and  performance,  vide 


Haynes  v.  Mico,  ante,  lt9.  Jeaeoek  v. 
Falkener,  ibid.  393.  Mr.  Siraiisf oil's 
note  to  GoUiMiid  v.  Goldgmid^  toL  i* 
Sll. 


IN  THE  High  Coubt  of  CHANCBsr. 

Pound,  in  Whitstone,  in  the  county  of  D^ron,  for  ^2,150,  and  he  intended  to 
have  conveyed  the  same  to  the  plaintiit's,  the  trastecs,  to  tlie  uses  of  Uie  settle- 
ment, but  he  die<l,  without  having  done  so,  intestate,  and  without  having  made 
any  appointmt  <it,  lcavin!>  bis  widow,  and  J.  Sowdni  his  son  and  heir  at  law, 
bt'in«4  possessed  of  personal  estate,  and  a  considerable  real  estate,  exclusive  of 
tUe  pr.jptrty  iu  question. 

The  bill  praved  that  the  estate  called  Pound  might  be  declared  to  be  subject 
to  the  tru  ts  of^  tho  said  settlement,  and  the  defendant,  the  heir  at  law,  Vtight, 
upon  iii<  attahiing  twenty-one  years  of  age,  convey  the  same  to  the  plaintiffs,  the 
trustees,  upon  thi>  tm-^ts  of  the  t^md  settlement,  and  that  the  contract  entered 
into  witii  the  defendant  iifrtrreymii^ht  be  performc<l. 

His  Honour  doth  declaic^  that  the  estate  purchased  by  the  said  intestate 
J.  Sowdtn,  called  Pound,  iu  the  parish  of  lyhitstonff  in  the  county  of  DecoUy  is 
t(»  be  ronsldercd  as  an  estate  pnrchai^ed  by  him  with  the  sura  of  ^2,000,  and 
upwards,  pursuant  to  the  covenant  entered  into  by  him  in  the  settlement  made 
on  his  marriage  with  the  defendant  .1/ari^.Soirdfn  his  widow,  bearing  date  the 
lotli  of  September,  1779.  And  the  defi'ndant  H,  ilcrvey  the  purchaser,  by  his 
counsel,  declaring  himself  content  witli  the  title  of  the  estate  purchased  by  him, 
bis  Honour  doth  declare  the  contract  for  the  said  purchase  ought  to  be  con- 
sidered specifically  performed. 

See  Perry  v.  Phellps,  4  Ves.  108,  e  contra.  The  circumstances  of  the  case 
not  affording  a  presumption  that  the  trustees  intended  to  purchase  as  a  perform- 
ance of  the  trust  (a). 


(a)  This  decision  was  brought  nndcr 
the  consideration  of  the  Court,  17  Ves. 
173;  and  the  case  received  a  similar 
determination,  with  the  additional  cir- 
comstauce  being  thrown  out.  that  there 
was  considerable  doubt  whether  the 
trust  could  have  been  extended  at  all 
during  the  life  of  the  trustee.  So  in 
Lench  v.  Lench,  10  Vei.  511,  where 


money  was  settled,  with  power  to  the 
trustees  to  invest  it  in  land,  it  was 
held,  that  there  was  no  lieu  upon  estates 
purchased  by  the  husband,  who  had 
obtained  the  money  from  the  trustees, 
the  circumstances  not  raising  the  pre* 
sumption,  iis  if  he  had  been  under  ao 
engagement  to  purchase. 
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Rolls, 
t5tlii<prtl,1785. 

Settlement  on 
marriage,  to  the 
bwband  tor  life, 
remainder  to  wife 
for  life,  remain- 
der to  the  heiiB 
of  their  bodiet , 
m  strict  settle- 
ment, bnt  not  so 
"where  the  power 
of  barriof^the 
rntail  is  given  to 
hotk 


Defeadaots, 


[  585  ] 


(m)  James  Highway,  Elizabeth  Bradley,"* 
Widow,  Relict  and  Executrix  of  the  last  Will  and 
Testament  of  Thomas  Bradley,  deceased; 
Thomas  Bradley  and  Elizabeth  Brad- 
ley, Infanttf,  by  the   said  Elizabeth    their 
Mother,  and  next  Friend  (the  only  Cbildreo  of  [  pi  -    -n- 
the  said  Elizabeth  Bradley,  Widow,  by  the  r  "wm«™. 
said   TnctMAs    Bradley,    deceased,)   John 
Welch,  and  Mary  his  Wife,  Thomas  Phil- 
pott,    and    John    Corbett,    Assignees*  of 
Jambs  Watts  Romnet,  under  a  Commission 
of  Bankrupt  -      .  - 

William  John  Banner,  Daniel  Winwood, 
William  Phillips,  and  Ann  his  Wife^ 
Jambs  Ball,  John  Highway,  Jambs 
Watts  Romnby,  and  Dorothy  his  Wife 

Tf^RJNClS  HIGHWAY,  in  1739,  held  certain  estates  of  the 
"^  manor  of  Chadg/ey,  alias  Chaddesky  Corbett,  by  copy  of 
court  roll,  Mi  et  suis,  but  not  at  the  will  of  the  lord ;  the  words 
nbi  et  suis  are  considered  as  giving  an  inheritance.  By  the  custom 
of  the  manor,  the  copyhold  lands  descend  upon  the  eldest  son  of 
the  tenant,  according  to  the  rule  of  the  common  law ;  but  on 
failure  of  sons,  the  lands  descend  upon  the  eldest  daughter  alone, 
as  customary  heir. 

Francis  Higlmai/,  by  articles  of  agreement  dated  the  24th  of 
June,  1734,  and  made  previous  to  his  marriage  with  Dorothy  Cave, 
between  Francis  Highway,  of  the  one  part,  and  Mary  Cavt, 
widow,  and  Dorothy  Cave,  her  daughter,  of  the  other  part,  in 
consideration  of  the  intended  marriage,  and  of  ^1,000  to  be  paid 
by  Mary  Cave,  as  a  portion  with  Dorothy,  covenanted  with  Mary 
Cave,  at  any  time  aftei'  the  marriage,  at  the  request  of  Mary  C<rce, 
to  surrender  his  copyhold  lands  to  the  use  of  himself  for  life,  re- 
mainder to  his  intended  wife  Dorothy  Cave  for  life,  in  lieu  of 
dower ;  and  from  and  after  the  deceases  of  Francis  and  Dorothy, 
to  tiie  use  of  the  heirs  of  her  body  by  him,  if  he  survived  her; 
but  if  she  survived  him^  to  the  heirs  of  his  body  on  her  body  tu  be 
begotten,  remainder  to  his  own  riglit  heirs ;  and  after  taking  notice, 
that  by  the  custom  of  the  manor,  Dorothy  would  be  entitled  to 
the  land  for  life,  for  lier  free  bench,  if  she  survived  him,  unless  be 
should  do  some  act  to  prevent  it.  He  further  covcnauted  with 
Mary  Cave,  her  executors,  administrators,  and  assigns,  that  he  had 
not  done,  and  would  not  thereafter  do  any  act  to  prevent  Dorothy 
from  holding  or  enjoying  the  premises  during  her  life,  for  her  free 


(m)  Keg.  lib.  A.  1784.  670. 
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benchy  or  to  prevent  the  same  descending  to  the  heirs  of  his  body  by  APPENDIX 
her,  immediately  after  her  death,  or  do  any  act  to  charge,  mortgage, 
or  incamber  the  said  estate,  or  any  part  thereof;  and  likewise  cove- 
nanted, that  in  case  Dorothy  should  die  before  him,  and  before 
such  surrender  should  be  made  as  aforesaid,  leaving  issue,  that  he 
^ould  within  three  months  after  her  death,  surrender  the  said  pre- 
mises, free  from  incumbrances,  to  the  use  of  himself  for  life,  and 
after  his  death  to  the  use  of  the  heirs  of  the  body  of  Dorothy  by 
him,  with  remainder  to  his  right  heire. 

Francis  Highway  and  Dorothy  Cave  afterwards  married,  and 
had  issue  several  sons  and  daughters ;  the  eldest  of  which  sons, 
ThomaSf  married  withodt  his  father  and  mother's  consent,  whereby 
he  disobliged  them. 

On  the  8th  of  April,  1760,  Francis  Highway  surrendered  the 
estates  to  the  uses  mentioned  in  the  marriage  articles,  and  Francis 
was  admitted  accordingly ;  and  at  the  same  Court,  he  and  Dorothy 
his  wife,  surrendered  we  estates  to  the  use  of  Francis  and  Dorothy 
for  their  joint  lives,  and  the  life  of  the  survivor,  and  after  their  deatb 
to  the  use  of  Thomas  their  eldest  son  for  life,  and  after  his  death  to 
the  first  son  of  Thomasj  who  should  live  to  attain  twenty-one,  and 
the  heirs  of  such  first  son  for  ever ;  and  for  want  of  such  issue  male 
of  Thomas  who  should  live  to  attain  twenty-one,  to  the  use  of  such 
person  or  persons,  and  for  such  estate  and  estates,  and  in  such 
manner,  as  the  said  Franm  Highway  should  by  deed  or  will 
appoint. 

Francis  by  his  will  dated  l6th  September ,  1772,  after  taking 
notice  of  the  above  surrender,  devised  the  whole  of  the  copyhold 
estates  (except  a  dwellin^-hduse,  with  its  appurtenances)  to  his  son 
Th(mas  Highway  and  his  heirs  for  ever,  subject  to  the  payment 
of  £1«200  for  the  benefit  of  some  of  his  younger  children,  and 
odier  issue,  to  be  paid  at  the  end  of  six  months  after  the  decease 
of  the  survivor  of  Francis  Highway  and  Dorothyhis  wife,  in  the 
manner  and  proportions  mentioned  m  the  will.  Francis  Highway 
died  2l8t  December,  1772.  On  his  death  his  widow  entered,  and 
was  admitted  tenant,  and  enjoyed  for  her  life,  and  Thomas  High' 
way  was  admitted  tenant,  subject  to  the  estate  for  life  of  his  mother, 
an^  surrendered  to  the  use  of  his  will ;  and,  by  his  will,  devised 
the  estates  to  the  defendants  Banner  and  Winwood,  and  their  heirs, 
upon  certain  trusts.    Thomas  afterwards  died  without  issue. 

On  the  death  of  Thomas,  John  his  brother,  as  having  an  equit- 
able estate  tail  under  the  marriage  articles  of  hb  father  and  mother 
Francis  Highway  and  Dorothy  his  wife,  or  under  the  first  men- 
tioned surrender,  claimed  the  estates,  and  afterwards  sold  his 
interest  therein  to  Phillips,  who  married  the  widow  of  Thomas  and 
residuary  devisee  in  his  will;  and  John  Highway  was  admitted 
tenant,  and  sqrrendered  to  Banner  and  fVinwood,  the  trustees, 
upon  the  trusts  in  his  brother  Thomas  Highway's  will. 

The 
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The  bill  was  filed  (among  other  tliiogs)  to  have  the  «£  1,200 
raised.  Several  questions  were  made  in  the  cause ;  first,  whether 
the  surrender  in  1 786^  to  the  uses  mentioned  in  the  articles,  was  a 
due  execution  of  the  articles ;  and  whether,  by  the  subsequent  sur- 
render, Francis  Highway  gained  an  absolute  power  over  die  estate. 
Secondly,  whether  if  Francis  Highway  had  not  a  power  to  dispose 
of  the  estate;  and  whether  Thomas,  who  was  entitled  to  other 
property  under  his  father^s  will,  was  not  bound  to  make  an  election 
to  abide  by  the  will,  or  make  a  satisfaction  for  the  j£  1,200  out  of 
the  other  property  devised  to  him ;  and  whether  he  had  not  actually 
made  his  election,  and  barred  the  entail  by  the  surrender  to  the  use 
of  his  will ;  estates  tail  being  barrable  by  surrender  according  to 
the  custom.  And  thirdly,  if  the  estate  tail  was  not  barred  by  the 
surrender  of  Francis  and  Dorothy,  or  by  the  surrender  of  Thomas, 
(which  last  surrender,  being  in  the  life-time  of  Dorothy,  who  was 
tenant  for  life,  his  Honour  was  of  opinion  would  not  operate  to 
bar  the  entail) ;  whether  John,  who  also  took  benefits  under  his 
father's  will,  was  not  also  bound  to  make  an  election. 

His  Honour,  being  clearly  of  opinion  in  favour  of  the  plaintiffs 
on  the  first  question,  did  not  decide  the  other  two  ;  but  intimated 
his  opinion,  that  if  John  Highway  took  as  a  remainder-man,  he 
was  certainly  bound  to  make  an  election ;  and  distinguished  tlie 
case  from  White  v.  fVhite  before  L%rd  Bathurst. 

Upon  the  first  point,  his  Honour  said — the  principles  on  which 
the  case  had  been  argued,  could  not  be  controverted.  The  only 
doubt  was,  whether  they  applied  to  ttie  case  before  him.  Ju  IFest 
V.  Erissey,  2  P.  W.  349.  the  rule  had  been  settled,  and  since  ad- 
hered to  in  many  cases,  particularly  Neale  v.  Neale,  before  Lord 
liathurstf  {n)  that  articles  for  a  settlement  on  a  husband,  and  the 
heirs  of  his  body,  should  be  carried  into  execution  as  a  strict  set- 
tlement :  and  it  had  been  considered  as  vain  to  make  s^  settlement, 
which  instantly  might  be  defeated  by  a  recovery.  But  the  doctrine 
has  never  gone  so  far,  where  that  party  could  not  suffer  a  recovery 
alone.  He  said  he  did  not  know  that  the  point  had  been  decided; 
he  must  therefore  decide  as  reason,  and  the  principles  of  the  cases 
decided,  led  him.  He  observed,  that  it  was  anciently  a  common 
mode  of  settlement  to  the  husband  for  life,  to  the  wife  for  life,  and 
to  the  heirs  of  the  body  of  the  wife  by  the  husband.  It  was  thought 
a  sufficient  precaution  to  preserve  the  entail,  that  it  could  not  be 
destroyed  unless  both  husband  and  wife  concurred ;  and  it  was 
thougbt  better  that  the  power  should  be  given  to  the  two  parents 
concurring,  than  that  the  property  should  be  absolutely  tied  up. 
With  respect  to  the  case  before  him,  the  limitation  appeared  to  be 
anxiously  worded:  the  concurrence  of  both  parties  Mas   necessary 


(fi)  Vide  Alpats  v.  Hatkins,  Easter  Term  Keport%  1800,  vol.  ▼iii.  516. 
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to  destroy  the  entail;  which  ever  survived^  it  was  out  of  the  power  APPENDIX 
of  the  survivor.  He  thought  he  had  uo  authority  to  say  that  this 
was  not  what  the  parties  meant :  that  he  could  not  put  on  the  articles 
the  construction  contended  for  by  the  defendants:  it  would  be  inter- 
posing perhaps  his  wishes,  instead  of  the  intentions  of  the  parties; 
but  if  his  wishes  were  to  interfere,  he  should  endeavour  to  support 
what  had  been  done,  which  appeared  to  him  shew  the  wisdom  of 
the  mode  of  setdement :  however,  he  was  not  to  look  to  the  impro- 
priety of  what  had  been  done,  but  to  the  power  wliich  the  parties 
bad  to  doit :  and  he  thought  that  point  clear,  which  delivered  him 
from  the  necessit}'  of  deciding  on  the  question  of  election  (a).  On 
that  pomt,  however,  he  said  he  had  no  doubt.  A  question  had 
been  made,  whether  the  doctrine  of  election  applied  to  copyholds  ; 
but  that  had  been  decided  by  the  Court  of  Exchequer^  in  Standisk 
v«  Standish  *•  On  the  first  point,  he  declared  his  opinion  that  the 
articles  were  properly  carried  into  execution  by  the  first  surrender 
in  1768 ;  and  that  the  second  surrender  let  in  the  disposition  made 
by  Fraticis  Highway*^  will ;  and  he  decreed  that  the  «£l>200  was 
agooJchaigeupon  the  said  cop^Ao/(f  estate,  and  should  be  raised 
out  of  the  same,  according  to  the  will,  and  gave  the  directions  ne- 
cessary for  that  purpose  (A).  ^ 

*  Frank  t.  Siandith,  Exchequer,  19th  December,  177C.  A  testatrix  being:  seised 
of  freehold  estates,  and  some  copyhold  lands,  lying:  dispersedly,  and  having  sur- 
rendered her  copyhold  estates  to  the  use  of  her  will,  by  her  will  devised  all  her 
real  estates,  as  weU  freehold  as  copyhold,  and  gave  Lady*S^aiiiUj/b,  who  was  one 
of  her  co-heirs  at  law,  <£'1/XX>.  After  the  m^ing  of  her  will,  she  exchanged 
those  copyhold  lands  for  others :  which  were  ftirrendered  to  her,  and  did  not 
forrender  those  to  the  use  of  her  wiU.  The  cause  had  been  heard  a  few  days 
'before,  when  the  question  was  made,  whether  hhdy  Standish  should  be  put  to 
her  election  ;  and  the  Court  this  day  gave  judgment  unanimously,  that  this  case 
was  within  the  reasoning  of  Noya  v.  Mordawa,  9  Vem.  581 ;  and  Loidy  Standish 
having  elected  to  take  thec£l,000  legacy,  decreed  that  she  and  the  other  co-heirs 
^old  surrender  the  copyhold  to  the  uses  of  the  will. 


Robinson  t^.  Lord  Btrqn. 


Mm$  rth,  178S. 


T^l'OTION  for  an  injunction  to  restrain  Lord  Byron  from  pre-  ^2!d"!i!j"  *^ '^ 

•^^•■"  venting  the  water  flowing  to  a  mill  which  the  plaintiffs  used  J^m  pwvlwtiM 

for  a  cotton  manufacture,  or  letting  a  greater  quantity  of  water  wat«r  flowing  la 

than  usual  flow  upon  the  mill.  regular  qaantttiM 

^  to  a  nUl. 

The  motion  was  before  appearance,  upon  affidavits  which  8tat)e4 
that,  since  the  4th  of  Jpril,  Lord  Byron,  who  had  large  pieces 

of 
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APPENDIX,     of  water  in  hb  park,  supplied  by  the  streand  which  flowed  to  die 

mill)  had  at  one  time  stopped  the  water,  arid  at  another  time  let 
in  the  water  in  such  quantities  as  to  endanger  the  mill ;  and  the 
affidavits  contained  strong  expressions  of  Lord  Byrotts  shewing 
that  his  object,  in  these  proceedings,  was  to  obtam  money  from 
the  plaintiffs. 


ROBINtOM 

Ijord  Byron. 


[  589] 


Lord  Chancellor. — ^The  Court  will  not  rleslrain  whftt  has  been 
enjoyed  for  twenty  years  past ;  but  if  what  has  beeti  so  enjoyed  is 
used  in  a  different  way,  so  as  to  do  mischief,  the  Codrt  may  in- 
terpose.— His  Lordship  accordingly  ordered  an  it\}unction  to  re- 
strain IjqxA  Byron  from  using  dams,  wears,  shuttles,  floodgates, 
and  other  erections,  otherwise  than  he  had  done  before  the  4th  of 
April,  1785. 

Afterwards  his  Lordship  altered  tlie  terms  of  the  order,  and  ad- 
ded the  words,  '^  so  as  to  prevent  the  Water  flowing  to  the  mill, 
in  such  regular  quantities  as  it  had  ordiniUrily  done  before  the  4th 
of  Jpril  (a),  (by 

When  the  answer  came  in,  it  was  insisted  before  the  Master  of 
the  Rolls,  sitting  for  Lord  Chancellor,  that  the  aflBdaVits  could  not 
be  read ;  but  he  was  of  a  contrary  opinion  (c),  (d). 


(a)  Sec  a  similar  order  to  the  present, 
in  Lane  v.  Neufdigute,  10  Vor.  i9«. 
Aa  to  injuDctioiiA  in  cases  of  covenant 
between  landlord  and  tenant,  vidcTA« 
Earl  qfBathurH  v.  Bwdim,  post,  vol.  ii. 
C%,  As  to  it\juDction  in  cases  of  nai- 
•ance,  The  Attomey-General  ▼.  The 
foundling  Hogpiialf  post,  vol.  iv.  163. 

(6)  The  doctrine  of  the  Conrt,  in 

interpo-^ing  in  ra«os  of  trespass,   as 

pruicipally  collected  from  the  many 

Inminoas  and  instructive  jadgments  of 

Lord  Eldon,  may  be  stated  as  follows. 

The  application  in  the  case  of  waste 

originally  depended  upon  the  privity 

of  title  acknowledged  by  the  answer ; 

and  formerly,  if  the  plaintiff  either 

happened  to  state  an  adverse  title  in 

the  defendant,  or  the  defendant  in  his 

answer  positively  denied  the  plaintiff's 

title,  injunctions  were  always  either 

refused,  or,  having  been  granted,  were 

dissolved.    Even  in  two  cafies,  both  of 

them  subsequent  to  the  present.  Lord 

Thurlow  refused  applications  to  stay 

waste,  on  the  ground  of  tlie  defendants 

being  mere  trespassers ;  though  a  very 

strong  case  of  irreparable  mischief  U 

reported  to  have  been  made  out  in 

each  of  them.  Mogg  r.Mogg,  t  Dick. 

670.    MoHimer  v.  CottreU,  2  Cox,  t05. 

One  of  the  first  occuMons  in  which  tliis 

jurisdiction  was  exercised,  was  id  a 

case  which  has  bocn  repeatedly  cited 


by  Lord  Eldim,  and  is  sometimes  called 
ri€Ditang*i  case.  The  plaintiff  iathat 
case  bdog  the  proprietor  of  two  ad* 
joining  closes,  demised  one  of  them  to 
the  defendant,  who  began  to  dig  a 
mine  in  the  one  demised  to  himytad 
was  proceeding  to  carry  it  into  tbe. 
other :  the  former  was  waste  from  the 
privit>';  but  upon  an  application  id 
extend  an  injunction  to  restrain  the 
digging  in  the  latter.  Lord  HmrUm 
felt  the  greatest  reluctance  to  comply 
with  it,  and  only  consented  at  last  on 
the  ground  of  tne  irreparable  ruin  to 
the  pli^ntiff  if  he  did  not.  This  was 
followed  by  the  present  case,  and  one 
of  the  name  of  HamUtan  v.  ^Var^Md^ 
lOVes.  290,  n.  The  practice  has  since 
become  extremely  common.  MitcluU 
V.  Don,  6  Ves.  147.  Hcnson  v.  Ctr- 
diner,  7  Ves.  305.  Cowihvrpt  ▼.  M^p- 
pleadin,  10 Ves.  2«K).  Croci/ord  ^.Alex- 
ander, 15  Ves.  158.  Em-l  Cmrper  v. 
Baker,  17  Ves.  128.  Grey  t.  The  Duke 
of  y<frthumberUmd,  ibid.  281 .  Dc  Saht 
V.  CrMMR,  1  Ba.  &  Be.  l88.  Norwy 
V.  Howe,  19  Ves.  144. 

(t)  As  to  reading  affidavits  in  tht^t 
cases,  vide  I»mac9  v.  Hwmpage,  pes', 
vol.  iii.  503. 

(d)  For  the  subsequent  proceedian 
in  this  cause,  vide  2  Cox,  4,  and,  ititl 
later,  2  Dick.  7CfS. 
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Pitt  v.  Benyon.  ^'^^' 


T^HE 


IE  testator  directed  the  interest  of  a  sum  of  pagodas,  to  be  ^fpV^'  ^^^' 

paid  to  A.  B.  during  her  life ;  and  after  her  death  he  gave  the  cJlliu-^fun/for** 

pagodas  to  his  residuary  legatees  after-named.     He  then  gave   the  life,  then  to  resi- 

residue  of  his  estate  to  Pitt  and  Benyon  as  tenants  in  common.  duanr  legatees  at 

•^  tach ;  then  the 

Pitt  died,  Benyon  survived,  and  died,  plaintiff  was  representa-  them  as  tenants 

tive  of  Pitt,  defendant  of  Benyon.  A.  B.  died,  ^  cammon :  the 

*^  paiticnlar  fnnd  n 

•J ,  part  of  th6  resi- 

It  was  insisted  for  tlie  defendant,  that  the  interest  of  Pitt  and  due. 

Benyon  in  the  pagodas  was  a  joint  tenancy. 

Ijord  Chancellor  was  of  opinion,  it  was  part  of  tlie  residue ; 
and  that  the  residuary  legatees  were  tenants  in  common  of  this,  as 
well  as  of  the  other  parts  of  the  residue  *. 

^ScePerfciAj  T.Bayn^on,  ante,  p.  Its. 


[590] 

Oliver  v.  FrewiN.  TrtH-Term, 

Jime  7th,  1785 

nPHlS  was  a  bill  filed  by  the  next  of  kin,  against  the  defend-  Some  of  the 

■**    ants  the  executors  and  other  parties,  for  an  account  of  the  ecutors  having 

rpsidup    X-r  unequal,  and 

resiaue,  o^c.  others  no  leaa- 

ciet,  slnU  tttLO 
ITie  question  was,  whether  the  executors,  some  of  whom  had  m;i-  the  residue. 
equal  legacies^  and  others  none,  or  the  next  of  kin,  should  take  the 
residue.    There  was  a  clause  in  the  will,  directing  that,  in  case  any 
legatees  should  die  in  the  life-time  of  the  testator,  their  legacies 
should  go  to  the  executors.     Lawson  v.  Lawson,  7  Bro.  P.  C.  5 1  i. 
and  other  cases  cited  in  the  case  of  Bowker  v.  Hunter,  ante,  p.  32)3. 
were  recognized  in  the  present  case,  but  after  a  short  argument  the 
Chancellor  dismissed  this  bill ;  being  of  opinion  that   the  plaintiff 
had  no  right  to  a  share  of  the  residue,  but  that  the  same  belonged 
to  die  executors  (a), 

{a)  See  the  Editor's  note  to  the  case  of  Bwtktr  v.  Hunter,  cit.  sap. 
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